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MEMORIAL RESOLUTION IN MEMORY 
OF LEONARD A. FLANSBURG 


HOoNnoRABLE F.. B. Bay or. 
If Your Honors Please: 


Mr. Chief Justice Simmons, Justices of the Court, 
Mrs. Leonard Flansburg, Mrs. Clarissa Fisher, Mr. 
Charles Flansburg, Dr. Harry Flansburg, Ladies and 
Gentlemen: 

The Supreme Court of Nebraska now foregoes its 
deliberations and devotes this extraordinary session to 
the purpose of paying tribute to and asserting its respect 
and high regard for a former member of the court, who 
dedicated his great talents to the interpretation and ap- 
plication of the laws of this state and nation. 

Leonard A. Flansburg was born in Alma, Nebraska, 
the son of Claude C. Flansburg and Clarissa Wilkinson 
Flansburg, the former a lawyer of outstanding ability, 
who practiced his profession with notable success in 
Harlan County and Lancaster County, Nebraska. 

Having received his tutelage from those exceptional 
preceptors, Roscoe Pound, Henry H. Wilson, William G. 
Hastings, George D. Ayers, George P. Costigan, and 
John J. Ledwith, Leonard Flansburg was graduated from 
the University of Nebraska College of Law in 1906. 
He thereupon entered the practice in Lincoln as an 
associate of his father, and in 1910 and 1911 served as 
deputy to his father, then the City Attorney. In 1917, 
he was a member of the Nebraska House of Representa- 
tives and of the Convention which prepared the Home 
Rule Charter of the City of Lincoln. 

During 1918, Mr. Flansburg became one of the judges 
of the Third Judicial District, wherein he served with 
distinction until October 8, 1919. On that date, he was 
appointed by Governor McKelvie a member of the Su- 
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preme Court Commission, of which William C. Dorsey 
and George W. Tibbets also were members. In 1920, 
he, as the successor of Albert J. Cornish, was made one 
of the Associate Justices of the Supreme Court, and as 
such, sat on the bench with Chief Justice Andrew M. 
Morrissey and Associate Justices Charles B. Letton, 
William B. Rose, James R. Dean, Chester H. Aldrich, 
and George A. Day. During the time of his service on 
the Supreme Court and the Supreme Court Commission, 
Judge Flansburg wrote the majority opinions in ninety- 
four cases, of which one was adopted upon rehearing in 
conformity with his dissenting opinion theretofore sub- 
mitted. Of the ninety-four opinions written by Judge 
Flansburg, thirteen have been published in the American 
Law Reports as leading cases. 

On January 3, 1923, Judge Flansburg retired from 
the bench to re-enter the general practice of law as a 
member of the firm of Hainer & Flansburg. He con- 
tinued as an indefatigable and brilliant advocate without 
interruption until almost the day of his death on April 
2, 1957. Not only did corporations seek his counsel and 
business judgment by retaining him as their attorney 
and placing him on their boards of directors, but many 
individuals relied confidently upon his advice in mat- 
ters involving almost every phase of dispute and human 
endeavor. It was in the development and application 
of the principles of law that he took his greatest interest. 

“In 1910, the marriage of Frances Westervelt to Mr. 
Flansburg was solemnized. Of this union, two children 
were born—Clarissa Flansburg Fisher, who is the wife of 
a lawyer of Omaha, and Charles Flansburg, who was as- 
sociated with his father from 1938 to the time of the 
latter’s death. Their mother died in 1949. Mr. Flans- 
burg is survived by Mildred Welch Flansburg, who be- 
came his wife in 1951. ~ 

In his political, legal and judicial thinking, Judge 
Flansburg was a conservative, resisting with well-de- 
veloped logic those innovations which might be ex- 
pected to invade or destroy freedom of thought and 
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expression and the rights to. possession and legitimate 
use of property. He was a man of highest integrity and 
character, and held tenaciously those opinions which he 
considered to be right, 

In 1946, in a memorial service held as a tribute to 
William B. Rose, the last of those who had served with 
him on this bench, Judge Flansburg said: 

“The last few years have been a period when 
the vast influence and power of the judiciary has 
been brought to public attention with compelling 
force. It is a time now when we more than .ever 
appreciate the worth of sound ee DRE Sen 
and character. 

“It is true that the law must keep pace with the 
growth and development of society, -but settled 
laws, until legally changed, should be the anchors 
of the courts. The judiciary must be the bulwark 
for the preservation of established nen: -and 
liberties.” 


These principles, forcetuliy stated ‘by him, directed 
his philosophy as a lawyer and as a citizen. 

By virtue of the commission duly granted be the 
Supreme Court of Nebraska, the fOMOWINE. resolution 
hereby is submitted: 

BE IT RESOLVED: That, humbly and sorrow- 
fully accepting the Final Judgment by which his 
family, the Bench, the Bar and this’ community, 
city and state have lost a devoted husband and 
father, and a wise and upright jurist, we approve 
and adopt the words uttered and the sentiments 
expressed at this service held in memory of eonard 
A. Flansburg. 

June 3, 1957 

F, B. Baylor 

William I. Aitken 

Guy C. Chambers’ ‘” 
Earl M. Cline 

Don W. Stewart 
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HONORABLE Ear. M. CLIne, 
MAY IT PLEASE THE COURT: 


If your Honors will indulge me, I would like to speak 
in a personal vein of the late Judge Leonard A. Flans- 
burg—a friend who is gone, but whose cherished mem- 
ory will remain with us always. 

' The name of Flansburg has meant much to me through 
the passing years—more years now than I would like 
to count. Honorable C. C. Flansburg, father of the 
Flansburg boys, Leonard, Harry, Claude, Allan and 
Robert, was an eminent and able member of the Bar of 
this state, with whom I came into contact in the later 
years of his practice in Lincoln. I was not acquainted 
with Allan Flansburg, but Claude Flansburg and I, and 
for a short time Robert and I, were in school together. 
One of the indelible recollections which I shall never 
forget is sitting in a front-line trench, south of Verdun 
and north of Nancy, in 1918, during World War I, and 
receiving from a Salvation Army man a copy of the 
two-page Paris Edition of the Chicago Tribune, which 
listed the names of those who had been killed and 
wounded. The first name under the heading, “Killed 
In Action”, was Robert H. Flansburg, 1645 A Street, 


Lincoln, Nebraska. 

Judge Leonard A. Flansburg and Dr. Harry E. Flans- 
burg have been my close friends during the thirty-five 
years of my residence in Lincoln. Judge Flansburg was 
sitting on this Court when I argued my first case here. 
My acquaintance and friendship with Judge Flansburg, 
generally known as “Len” by his friends, was not con- 
fined to the practice of law, although in the profession, 
we worked both together and as adversaries. That ac- 
quaintance and friendship extended to social occasions, 
and carried us to the golf course and to vacations to- 
gether in Colorado, Wisconsin and Canada. 

_ I do not have the words to adequately portray the 
qualifications and achievements of Judge Flansburg, 
nor to record the successes attained by him. He always 
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measured up to every confidence reposed in him. His 
scholastic, intellectual and legal attainments were of the 
highest order; his character and integrity were above 
reproach; his capacity for friendship and comradeship 
was valued by all who knew him; and his services to 
his state as a citizen, as a lawyer, and as a judicial offi- 
cer, were outstanding. He was a great lawyer, an ex- 
cellent judge, a fine citizen, and a real gentleman in 
all that that term implies. His life may be summarized 
in the words of the old Latin eulogy, “Nihil quod tetigit, 
non ornavit.”—‘There is nothing he touched he did not 
adorn.” 


HonorRABLeE Don W. STEWART. 
MAY IT PLEASE THE COURT: 


Throughout my long acquaintance with Judge Leon- 
ard Flansburg, I have been impressed with his friendly 
and gracious manner. Our offices were on the same 
floor for nearly thirty years and I saw him almost every 
day. He always greeted me with a warm friendliness 
and infectious smile. 

Another characteristic which I especially admired in 
Judge Flansburg was his willingness to give his fellow 
lawyers the benefit of his wide experience in the law. 
I am sure his clear and logical analysis helped many to 
solve difficult legal problems. 

Judge Flansburg made a substantial and valuable con- 
tribution in his service to the City of Lincoln as deputy 
city attorney, his service to Lancaster County as a 
district judge and to the State of Nebraska as a member 
of the Supreme Court. His adherence to the high prin- 
ciples of the law did much to strengthen our system of 
jurisprudence. 

We have lost an eminent lawyer and a good friend. 
His distinguished career and his gracious personality 
will serve as a lasting memorial to him and should be 
an inspiration to all of us. 
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HONORABLE Guy C. CHAMBERS. 
MAY IT PLEASE THE COURT: 


' FE knew Leonard A. Flansburg well as a lawyer, a Dis- 
trict Judge, Judge of the Supreme Court Commission, 
Associate Justice of this Court, and as a member of the 
Round Table, a discussion club. 

As a member of the discussion club his range of infor- 
mation was wide. Based upon that information, he usu- 
ally took firm positions upon all matters of public in- 
terest. He stated his conclusions clearly and defended 
them with facts and logic. The listener was never left 
in doubt as to what he thought nor why, nor did he bury 
his thoughts in a camouflage of words to make discovery 
difficult. 

As a lawyer he was a vigorous advocate. On the bench 
he was a dispassionate judge; he combined these qualities 
in a rare degree. No one could be a more persistent 
partisan in all the incidents affecting his clients’ inter- 
ests. He put every resource of his remarkable intellect 
and physical endurance into espousing his client’s posi- 
tion at every stage of any proceeding. 

As a trial judge he was capable of and habitually did 
listen at length to every argument presented by each 
party. He generally followed that by diligent research 
and study. His impartiality as a judge was as out- 
standing as his loyalty to his client’s cause as an advo- 
cate. Few men have combined so notably the finest 
qualities of both the lawyer and the judge. 

As a Judge of this Court and as a Judge of this Court’s 
Commission his opinions were noted for their clarity 
and thorough grasp of the legal principles involved and 
their evidence of careful research and preparation. 
Both the bar and the bench were enriched by his many 
years of service. 


ASSOCIATE JUSTICE E. B. CHAPPELL: 


It is an honor to speak for this court at a memorial for 
Judge Leonard A. Flansburg, and thus call to mind again 
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the great and honorable service which he rendered this 
state during his lifetime as a lawyer, legislator, and 
judge. We recognize that mere speaking can add nothing 
to his immortal record already lived, spoken, and writ- 
ten, but we do not wish to remain silent lest posterity in 
the legal profession should fail to remember that record. 
Also, we speak of him and meditate upon his service to 
mankind because it enriches our own lives and stimulates 
a desire to emulate it. , 

Judge Flansburg was a great, industrious lawyer, with 
a mind of his own that was gracious but unafraid. He 
recognized a proposition of law when he found it and 
had the ability to apply it with honorable power and dis- 
tinction. His advocacy was predicated upon applicable 
authority, which he presented with logic and eloquence. 
On the other hand, he was not afraid to admit that he 
was unable to find any authority which supported his 
client’s position. I well remember one occasion in im- 
portant litigation when he did exactly that. 

He was a great and just judge. His opinions, written 
while a member of this court, demonstrate that asser- 
tion beyond peradventure of a doubt. They were writ- 
ten with a sure and facile hand which cited and dis- 
cussed authorities in such manner that lawyers and 
judges confidently read and rely upon his opinions. 

He thus lives on as an example to be emulated by 
lawyers and judges who have a passion to live even 
after death in the minds and hearts of honorable living 
men. We are proud to pay him such a tribute. 
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Eminent Domain. The power conferred upon a county judge 
by the eminent domain act and the duties required of him by 
that act are not judicial powers and duties but are purely 
ministerial in character. 

Courts: Appeal and Error. A district court cannot acquire juris- 
diction of a cause if the court from which the appeal was 
taken had no jurisdiction of the subject matter. 

-Eminent Domain: Appeal and Error. On appeal to the district 
court from appraisal of damages in a condemnation proceeding, 
it becomes a judicial proceeding, and if other issues than the 
question of damages are involved, they must be presented by 
proper Bleadings and heard and decided in that court. 

: Jurisdiction of an eminent domain proceeding 
cannot ordinarily be conferred on an appellate court by con- 
sent, waiver, or estoppel. However, a party may be estopped 
to deny the existence of facts upon which jurisdiction thereof 
depends. 

Eminent Domain: Evidence. Evidence as to the value of the 
land taken and damaged by condemnation proceedings must be 
based upon its value in the condition in which it was at the 
time of the condemnation, which is the date of filing the petition 
therefor. 


(1) 
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6. Trial: Appeal and Error. The proof in a trial of a jury case 
must be confined to legal evidence tending to prove or disprove 
an issue made by the pleadings and the admission of improper 
evidence is prejudicial if it may have influenced the verdict. 

If it does not appear from the record that 
evidence wrongfully admitted in the trial of a jury case did not 
affect the result of a trial unfavorably to the party against 
whom it was admitted, its reception must be considered prejudi- 
cial error. 

8. Damages. General fear, or fear which is not connected with or 
an incident of knowledge of present or potential danger, can- 
not be made the basis upon which to predicate depreciation in 
the market value of land. 

The only fear which may be considered as an element 
in fixing value is that of danger, the present or potential ex- 
istence of which is grounded in authentic observation and ex- 
perience, or in scientific investigation, and which fear circum- 
scribes activity or limits freedom of use in the area of the 
present or potential danger, and which tends to lessen the 
market value of the land. 

10. Eminent Domain: Interest. The proper procedure in a condem- 
nation action, where an appeal is taken from the award and 
the case is tried to a jury in the district court, is for the court 
to reserve the question of interest for its determination and 
direct the jury not to include it in its verdict. 


APPEAL from the district court for Burt County: Wu1- 
1AM A. Day, JuDGE. Affirmed in part, and in part re- 
versed and remanded with directions. 


Brown, Crossman, West, Barton & Quinlan, Ellenberg- 
er & Pipher, and C. A. Sorensen, for appellant. 


Moodie & Burke and H. M. Nicholson, for appellees. 


Heard before Suwmons, C. J., CARTER, MESsmore, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


CHAPPELL, J. 


On September 6, 1949, Burt County Public Power Dis- 
trict, hereinafter called defendant, filed a petition with 
the county judge of Burt County seeking to condemn 
an easement and right-of-way for the construction and 
maintenance of a 34,000-volt electric transmission line 
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extending 1 mile on and along the north border of de- 
scribed lands owned by Virgil Lane and Lauren Lane, 
hereinafter called plaintiffs. On the same date an order 
providing for appraisal was filed by the county judge 
which ordered that on September 28, 1949, at 9 a. m., 
appraisers, to be thereafter appointed and qualified, 
should appear to qualify and proceed in a body to in- 
spect the premises, hear the parties, assess plaintiffs’ 
damages, and make written report thereof to the county 
judge to be certified by him and filed of record in the 
office of the county clerk. On September 22, 1949, the 
county judge entered an order appointing named ap- 
praisers and prescribing the duties to be performed by 
them. The appraisers were duly served and qualified as 
such. 

The transcript of the proceedings discloses that the 
written report made by the appraisers awarding plain- 
tiffs $1 as damages, was “Filed Oct 19, 1949” and that 
thereafter, on October 26, 1949, such report was certified 
by the county judge under the seal of his office and 
transmitted by him to the county clerk who filed same of 
record. Also on that date defendant paid the award to 
the county judge for the use of plaintiff owners. In 
the meantime, on October 19, 1949, plaintiffs filed a mo- 
tion with the county judge to vacate and set aside the 
award as grossly inadequate and so shocking as to re- 
quire a reappraisal, but such motion was overruled on 
November 14, 1949, and on November 15, 1949, plain- 
tiffs’ appeal bond was duly filed and approved. Also, 
on December 7, 1949, the county judge certified that 
the entire transcript of all the condemnation proceed- 
ings was correct, and on that date such transcript was 
filed in the district court by plaintiffs. 

Thereafter, on January 12, 1950, defendant filed a 
motion in the district court to dismiss plaintiffs’ appeal 
upon the ground that their appeal bond had not been 
filed within 30 days from October 10, 1949, when de- 
fendant alleged the appraisers’ report had actually been 
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filed. However, such motion was never presented to or 
disposed of by the district court. Rather, on March 4, 
1950, counsel for plaintiffs and defendant stipulated that 
the deposition of the county judge as a witness for de- 
fendant might be taken on March 8, 1950, at a stated 
time and place, without further notice. Such deposition 
was taken and duly filed in the district court but it was 
never used either before or in the trial on the merits. 
Also, on October 23, 1951, the trial court entered an 
order that no action having been taken in the cause for 
an extended period, it should be placed on the dismissal 
docket. However, on December 24, 1951, as requested 
by plaintiffs, and without objection by defendant, the 
cause was removed from the dismissal docket and placed 
on the trial docket. Also, on February 21, 1952, without 
any objection by defendant, the cause came on for trial 
to a jury upon the merits, the sole issue being the amount 
of plaintiffs’ damages. Such issue was presented and 
tried upon the record as reflected by the transcript on 
appeal, without any new pleadings being filed. After a 
hearing upon the merits as so presented, whereat both 
parties adduced evidence, the cause was submitted to 
the jury on February 22, 1952, for a determination of 
plaintiffs’ damages, and the verdict of the jury awarded 
plaintiffs $3,800. Thereupon, judgment was rendered 
upon the verdict for $4,328.83, which included interest at 
6 percent from October 26, 1949, the date on which de- 
fendant paid the award to the county judge, instead of 
from September 6, 1949, the date of filing defendant’s 
petition for condemnation. However, plaintiffs have 
not cross-appealed. 

On March 1, 1952, after such trial on the merits with 
regard to the sole issue of plaintiffs’ damages, and after 
defendant had taken the chance of a favorable verdict 
without in any manner theretofore presenting or having 
a hearing in the district court upon its motion to dismiss 
because plaintiffs’ appeal bond had not been timely 
filed, defendant filed another such motion to dismiss, 
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That motion also requested the stay of all further pro- 
ceedings pending determination of an application filed 
by defendant in the county court seeking to secure a 
correction of its record to show that the appraisers’ re- 
port was filed on October 10, 1949, instead of October 
19, 1949. On March 1, 1952, defendant also filed a mo- 
tion to set aside the verdict and judgment thereon and 
for a new trial, alleging among other things that the 
district court was without jurisdiction to hear the appeal. 

Further, on March 1, 1952, defendant filed an appli- 
cation in the county court to correct its record and issue 
a supplemental transcript showing that the appraisers’ 
report was filed on October 10, 1949, and not on October 
19, 1949, as shown by the certified transcript. Also, on 
April 2, 1952, theorizing that such application was part 
of a judicial proceeding, defendant filed a motion in the 
county court requesting the county judge to disqualify 
himself from acting in a judicial capacity upon defend- 
ant’s application to correct the record in the county 
court. 

On April 17, 1952, such motion and application were 
heard by the county judge, whereat both were overruled 
and dismissed upon the ground that the county court 
as such had no jurisdiction over the subject matter 
and that there was no judicial proceeding pending in 
the county court. On April 18, 1952, defendant filed 
in the county court a notice of appeal therefrom, and 
on April 23, 1952, filed an appeal bond. A certified 
transcript of such proceedings made by the county judge 
was filed in the district court on May 8, 1952. Thereafter, 
on December 20, 1954, defendant filed a motion for order 
of hearing on its purported appeal from the county court 
subject to disposition of its motions to dismiss plaintiffs’ 
appeal and its motion for new trial. 

Also, on December 20, 1954, over objections of plain- 
tiffs to the reception of any evidence upon the matter 
involved in defendant’s appeal from the county court 
for the reason that the county court had no jurisdiction 
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of the subject matter thereof, thus the district court 
had no jurisdiction, evidence was adduced at length 
in the district court upon defendant’s purported appeal 
from the county court. 

Subsequently, on June 15, 1955, the trial court over- 
ruled defendant’s motion for new trial, and overruled 
defendant’s motions to correct the record of the county 
court and to dismiss plaintiffs’ appeal. Thereafter, on 
June 23, 1955, defendant filed a supplemental motion 
for new trial which was overruled on June 29, 1955, 
whereupon the trial court fixed supersedeas bond which 
was approved and duly filed by defendant on that date, 
together with a notice that defendant intended “to appeal 
the above entitled case to” this court. On that date 
defendant also deposited a docket fee with the clerk 
of the district court. 

In that complicated situation, defendant in its brief 
has assigned some 16 alleged errors, divided into two 
separate parts. The first part assigned in effect that the 
trial court erred in refusing to dismiss plaintiffs’ appeal 
and terminate the litigation for failure of plaintiffs to 
timely file an appeal bond as allegedly proved by de- 
fendant in its purported appeal from the county court. 
The second part assigned in effect that the trial court 
erred during the trial to the jury on the merits 
in the admission of certain evidence and in giving and 
failing to give certain instructions. We conclude that 
the first part of defendant’s assignments has no merit, 
but the second part thereof should be sustained in part, 
requiring a reversal of the judgment and a remand of the 
cause for new trial solely upon the question of the 
amount of plaintiffs’ damages. 

Concededly, the condemnation proceedings here in- 
volved were controlled by and must be determined under 
statutes in effect on September 6, 1949, the time of filing 
of defendant’s condemnation petition. In such respect, 
section 74-309, R. S. 1943, provided for the appointment 
of appraisers by the county judge, whose duty it would be 
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to inspect and view the real estate, hear either party 
interested with reference to the amount of damages 
when they are inspecting and viewing such real estate, 
and thereafter assess the damages which the owner shall 
sustain, and make report in writing to the county judge, 
who, after certifying same under his seal of office, shall 
transmit same to the county clerk for record, If the con- 
demner shall at any time before entering upon the real 
estate for purposes of construction pay to the county 
judge for the use of the owner the sum so assessed, it 
is authorized to construct and maintain its construction 
across the premises. 

In the case at bar, the record discloses that appraisers 
were duly appointed and qualified, and inspected the 
premises on September 28, 1949. Their report in writing 
was affirmatively shown to have been filed with the 
county judge on October 19, 1949, who duly certified 
same and transmitted it to the county clerk on October 
26, 1949, where it was recorded. Also on that date de- 
fendant paid the award to the county judge. 

Section 74-311, R. S. 1943, gave either party the right 
to appeal from such assessment of damages to the dis- 
trict court of the county in which such lands are situ- 
ated, within 60 days after such assessment. Herein, 
plaintiffs as landowners appealed from such assessment. 

Section 74-312, R. S. 1943, required that the party ap- 
pealing should, within 30 days after such assessment, 
enter into an undertaking to be approved by the county 
judge, conditioned as provided by such section. Herein 
plaintiffs furnished such bond, duly approved and filed on 
November 15, 1949. In that regard also, as stated in 
5 C. J. S., Appeal and Error, § 1579, p. 462: “In the 
absence of statutory provisions to the contrary, and pro- 
vided there is something on which to base it, the gen- 
eral presumption, on appeal, is that all steps necessary 
to bring the case into the appellate court were regularly 
and properly taken, and the burden of proving irregu- 
larities in taking and perfecting the appeal is on the 
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party alleging them. Accordingly, presumptions have 
been indulged on appeal in favor of the * * * filing in 
time * * * of the appeal bond or undertaking; * * *.” 

Section 74-313, R. S. 1943, provided that the party 
appealing should, within 60 days allowed for such appeal, 
procure and file in the office of the clerk of the district 
court a certified transcript of all the proceedings of 
such assessment, including also all papers and files re- 
lating to or connected with the assessment appealed 
from, and the county judge should upon demand make 
such certified transcript and deliver same to the party 
appealing. Herein such a transcript was duly certified 
by the county judge on December 7, 1949, and same 
was filed on that date in the office of the clerk of the 
district court. 

Section 74-314, R. S. 1943, provided that, upon the 
filing of such transcript in the district court within 60 
days from the date of the filing of the appraisers’ assess- 
ment appealed from, the appeal should be deemed per- 
fected and completed, and the cause should be docketed 
by the clerk of the district court, making the owner of 
the land plaintiff and the condemner defendant. Such 
section then specifically provided: ‘The parties shall 
proceed in all respects in the trial of the cause in the 
same manner as though the action had been originally 
instituted in such appellate court.” 

Speaking of such statutes, this court as early as 
Mattheis v. Fremont, E. & M. V. R. R. Co., 53 Neb. 681, 
74 N. W. 30, said: “It is to be observed that the county 
court has nothing whatever to do with this proceeding. 
It is not a proceeding instituted in the county court. The 
appraisers are not selected by the county court. The 
summons is not returnable to the county court, and with 
the report of the appraisers the county court has no 
concern whatever; and the statute does not even require 
that a report of the proceedings of the appraisers shall 
be kept in the county court. The entire proceeding is 
conducted by the county judge, the sheriff, and the ap- 
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praisers selected by the former. These constitute a tri- 
bunal not to try a civil action pending between the 
land owner and a railroad company, not to pronounce 
a judgment, but simply to inquire and report to the 
county judge what damages the land owner will sustain 
by reason of the appropriation of his land for the rail- 
road’s right of way. The power conferred by the act 
upon the county judge and the duty required of him by 
that act are not judicial powers or duties, but purely 
ministerial powers and duties.” 

Such authority was cited with approval in In re Ap- 
plication of City of Sidney, 144 Neb. 6, 12 N. W. 2d 104, 
wherein we said: “The selection of six freeholders by 
the county judge as required by the applicable statute 
did not constitute the proceeding a matter instituted 
and pending in the county court. The power conferred 
by the act upon the county judge and the duty re- 
quired of him by that act are not judicial powers or 
duties, but purely ministerial acts.” 

By analogy from such authorities, no part of the con- 
demnation proceedings at bar was ever instituted in 
the county court as such. It has not in the past been 
pending in that court, and if the result of the proceed- 
ings could in any sense be regarded as judgment or 
an order made, then the county court as such did not 
render such judgment or make such order. Contrary to 
defendant’s contention, its application filed in the county 
court purportedly to correct the county court’s record, 
did not have the effect of lodging a civil action in that 
court or becoming a part of any judicial proceeding 
therein. The condemnation proceeding became a judi- 
cial proceeding only when it was appealed to the district 
court. Therefore, defendant’s attempted appeal from 
the county court in support of its motion to dismiss ac- 
complished nothing, since the county court had no jur- 
isdiction of the subject matter, and the statutes make no 
provision for such appeal. 

As early as Jacobson v. Lynn, 54 Neb. 794, 75 N. W. 
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243, this court held that: ‘A district court cannot ac- 
quire jurisdiction of a cause if the court from which 
the appeal was taken had no jurisdiction of the subject- 
matter.” 

In Scheer v. Kansas-Nebraska Natural Gas Co., 158 
Neb. 668, 64 N. W. 2d 333, this court said: “It is a 
fundamental rule in this state that if new issues other 
than the assessment of damages are to be raised on appeal 
in a condemnation proceeding, they must be pleaded. On 
appeal the proceeding is judicial as distinguished from 
the administrative proceeding before the county judge. 
A condemnee is required to raise any and all issues in 
the district court and, if he does not, he is bound by 
the rule of res judicata in a collateral attack.” 

As recently stated in Heppe v. State, 162 Neb. 403, 76 
N. W. 2d 255, citing with approval Higgins v. Loup 
River Public Power Dist., 157 Neb. 652, 61 N. W. 2d 
213: ‘‘The procedure in the county court contemplates 
an informal hearing by the appraisers, a view of the 
lands, no record of the testimony, and a report of dam- 
ages assessed to be filed subject only to the right of 
appeal, not to confirmation by the appointing court. 
It is obvious that the plaintiffs and the intervener could 
only raise the proposition heretofore contended for by 
them on appeal to the district court in the condemna- 
tion proceedings.” 

In Webber v. City of Scottsbluff, 155 Neb. 48, 50 N. 
W. 2d 533, we held: “On appeal to the district court 
from the appraisement of damages, if other issues than 
the question of damages are involved, they must be 
presented by proper pleadings.” Such rules have appli- 
cation here. The time and place for hearing and decision 
upon the question of whether or not plaintiffs timely 
filed an appeal bond was in the district court, which 
had judicial authority and jurisdiction to hear same as 
in an original action before the cause had been volun- 
tarily tried and submitted to a jury upon the merits with 
regard to the amount of plaintiffs’ damages. Under the 
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circumstances presented here, defendant has waived and 
is now estopped as a matter of law to deny that the 
appraisers’ report of assessment was filed on October 
19, 1949, the very fact upon which jurisdiction of plain- 
tiffs’ appeal on the merits depended. 

As stated in 31 C. J. S., Estoppel, § 107, p. 341: “The 
doctrine classified as quasi estoppel has its basis in elec- 
tion, ratification, affirmance, acquiescence, or accept- 
ance of benefits, and the principle precludes a party from 
asserting, to another’s disadvantage, a right inconsistent 
with a position previously taken by him. The doctrine 
applies where it would be unconscionable to allow a per- 
son to maintain a position inconsistent with one in which 
he acquiesced, or of which he accepted a benefit.” 

In that regard, as held in Brisbin v. E. L. Oliver Lodge 
No. 335, 134 Neb. 517, 279 N. W. 277: “ ‘Estoppel means 
the preclusion of a person from asserting a fact, by pre- 
vious conduct inconsistent therewith, on his own part 
or the part of those under whom he claims, or by an 
adjudication upon his rights which he cannot be al- 
lowed to call in question.’ Graham Ice Cream Co. v. 
Petros, 127 Neb. 172, 254 N. W. 869.” 

In 4 C. J. S., Appeal and Error, § 44, p. 126, it is said: 
“As jurisdiction cannot be conferred on an appellate 
court by consent of the parties, want of jurisdiction can- 
not be waived by them, but may be taken advantage 
of at any time, and jurisdiction cannot be supplied by 
estoppel or laches. The parties, however, may be 
estopped to deny the existence of facts upon which jur- 
isdiction depends, * * *.” 

As stated in 30 C. J. S., Eminent Domain, § 346, p. 
26: “Jurisdiction of an eminent domain proceeding 
cannot ordinarily be conferred on an appellate court by 
consent, waiver, or estoppel. Where, however, a party 
invokes the right of appeal to a particular court, he 
cannot later be heard to deny the existence of such 
right; nor may a party who participates in the trial of 
an appeal without objection be later heard to say that 
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no valid appeal had been taken and that the court was 
without jurisdiction to hear and determine the contro- 
versy. Where an appeal is taken to a court having orig- 
inal, as well as appellate, jurisdiction of the subject mat- 
ter, the consent of the parties may vest the court with 
full and complete jurisdiction.” See, also, Farmers Irri- 
gation Dist. v. Calkins, 104 Neb. 196, 176 N. W. 367; 
Webber v. City of Scottsbluff, supra; Hulett v. Snook, 
57 N. D. 338, 221 N. W. 879; Simons v. Mason City & 
Fort Dodge R. R. Co., 128 Iowa 139, 103 N. W. 129. 

Also, as stated in 31 C. J. S., Estoppel, § 118, p. 380: 
“A party who has taken a position with regard to pro- 
cedure, which has been acted or relied on by his adver- 
sary or by the court, is estopped from taking an incon- 
sistent position respecting the same matter, in the same 
proceeding, to his adversary’s prejudice.” 

In the case at bar defendant did, on January 12, 1950, 
some 2 years before the trial on the merits, file a motion 
to dismiss for want of jurisdiction. However, it was 
never presented to the trial court for decision thereon 
in any form until after defendant, assuming that the 
district court had jurisdiction as heretofore recited, con- 
sented to a trial on the merits, and had taken the chance 
of a favorable verdict to the prejudice of plaintiffs in a 
case wherein the certified transcript and the record on 
the merits in the district court affirmatively disclosed 
that the appraisers’ report was filed on October 19, 1949, 
and plaintiffs’ appeal bond had been timely filed there- 
after on November 15, 1949. In such respect, defendant’s 
motion to dismiss for want of jurisdiction in the district 
court should have been heard and decided in that court 
before defendant consented to and took the chance of 
a trial on the merits. Any other method of procedure 
would be contrary to law and permit the perpetration 
of a grave injustice. 

Contrary to plaintiffs’ contention, however, the assign- 
ments of error presented by defendant upon appeal with 
regard to the trial on the merits involving the issue of 
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plaintiffs’ damages are here for determination. This is 
true because the issue of plaintiffs’ damages was the only 
subject matter jurisdictionally presented on appeal in 
the district court, and defendant timely filed a notice of 
appeal of the case to this court and paid the docket fee 
to the clerk of the district court. 

In that connection, defendant argued that the trial 
court erred prejudicially in admitting oral testimony of 
damages to defendant’s transmission line caused by 
lightning about 2 years after the filing of defendant’s 
condemnation petition and construction of its transmis- 
sion line, and erroneously admitted as exhibits splinters 
from poles caused by such damage. In Platte Valley 
Public Power & Irr. Dist. v. Armstrong, 159 Neb. 609, 
68 N. W. 2d 200, cited with approval in City of Lincoln 
v. Marshall, 161 Neb. 680, 74 N. W. 2d 470, we held: 
“The market value of lands taken by eminent domain 
proceedings, together with damages, if any, to other 
remaining lands by severance, are computable as of 
the time of the taking, which is deemed to occur when 
the petition for condemnation is filed.” The petition 
for condemnation herein was filed September 6, 1949. 

As stated in In re Platte Valley Public Power & Irr. 
Dist., 137 Neb. 313, 289 N. W. 383: “It necessarily fol- 
lows that the evidence as to the value of the land taken 
and damaged by the condemnation proceedings must be 
based upon its value in the condition in which it was at 
the time of the condemnation.” 

It thus requires no extended argument to demon- 
strate that evidence of what damages occurred to de- 
fendant’s transmission line by lightning 2 years after 
the date of the condemnation and construction of the 
transmission line was erroneously admitted. However, 
the record discloses that no objection whatever was made 
by defendant to the oral testimony adduced by plain- 
tiffs which meticulously and graphically described the 
damages by lightning to each of several poles in de- 
fendant’s transmission line and the splinter exhibits 
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taken by plaintiffs therefrom. Defendant did object 
when such splinter exhibits were offered in evidence, 
and its objections were overruled. However, the jury 
evidently had theretofore without objection had oppor- 
tunity to clearly and fully observe such exhibits in court 
and hear the graphic description thereof. While the 
testimony and the evidence about which defendant com- 
plains was erroneously admitted, defendant, without 
having timely and properly objected thereto, is in no 
position here to complain. 

Defendant also argued that the trial court, over ap- 
propriate objections timely made by defendant, erred 
prejudicially in admitting in evidence a 2-page pictorial 
spread appearing in Life Magazine on September 17, 
1951, which showed numerous cattle sprawled dead along 
a line fence. The photograph appearing in the article 
was illustrated by an explanatory statement at the top 
thereof which used the following language: ‘“Electro- 
cuted cattle lie stretched along a fence. Near San An- 
tonio, Texas a 2,000-volt power line snapped and fell on 
a pasture fence. Grazing innocently near the charged 
barbed wire, cattle came up one by one, touched it and 
were electrocuted. Two bulls, 22 cows died, leaving 
14 orphaned calves to be bottle-fed by disconsolate 
owners.” We sustain defendant’s contention. In such 
respect, plaintiffs attempted to limit their offer of the 
article, but the offer was made without appropriate 
limitation, and the exhibit was in fact received in evi- 
dence without any limitation by the court. It was in- 
admissible in any event. 

As recently as Higgins v. Loup River Public Power 
Dist., 159 Neb. 549, 68 N. W. 2d 170, we affirmed that: 
“The proof in a trial of a jury case must be confined to 
legal evidence tending to prove or disprove an issue made 
by the pleadings and the admission of improper evidence 
is prejudicial if it may have influenced the verdict. 

“If it does not appear from the record that evidence 
wrongfully admitted in the trial of a jury case did not 
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affect the result of a trial unfavorably to the party 
against whom it was admitted its reception must be con- 
sidered prejudicial error.” Such rules are controlling 
here. We conclude that admission of the Life Magazine 
exhibit was a flagrantly prejudicial error which requires 
reversal of the judgment rendered on the verdict and 
remand of the cause for new trial upon the merits solely 
with regard to the amount of plaintiffs’ damages. 

Citing Papke v. City of Omaha, 152 Neb. 491, 41 N. 
W. 2d 751, defendant argued that instruction No. 1 
given by the trial court was prejudicially erroneous be- 
cause it commented on the insufficiency of the award of 
the appraisers by stating among other things that: 
“The appraisers filed their report fixing the damages 
to the land. The plaintiff, Virgil Lane, not being satis- 
fied with said amount so allowed, appeals to this Court 
for determination by jury of the amount to which he 
is entitled from said Burt County Power District, de- 
fendant.” In that respect, we have examined the en- 
tire instruction and all others given, none of which 
stated the amount of the appraisers’ award. Further, 
no evidence with relation thereto was adduced before 
the jury. The effect of the instruction, when considered 
with all others given, was simply to tell the jury the 
nature and purpose of the trial and to identify the 
parties as plaintiffs and defendant. The instruction 
could not have been prejudicial to defendant. 

Defendant also argued that the trial court erred preju- 
dicially by failing in any instruction to fix the time of 
ascertaining the damages as the time of filing defendant’s 
condemnation petition. In that regard, instruction No. 
7 given by the trial court told the jury, among other 
things not material here, that the measure of plaintiffs’ 
damages was the market value of the small amount of 
land actually taken by defendant plus the difference if 
any between the fair market value of plaintiffs’ remain- 
ing land immediately before the taking by defendant of 
the right-of-way and easement, and the market value 
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thereof immediately thereafter. No instruction specific- 
ally told the jury that the taking was on September 6, 
1949. However, in such respect four witnesses without 
objection testified to the value of plaintiffs’ farm in Oc- 
tober 1949, immediately before the condemnation, and 
its lesser value immediately thereafter. 

As early as Northeastern Nebraska R. R. Co. v. Frazier, 
25 Neb. 53, 40 N. W. 609, cited with approval in Platte 
Valley Public Power & Irr. Dist. v. Armstrong, supra, 
this court said: “The time of filing the petition is to be 
taken as the period when the damages are to be deter- 
mined. This, however, we do not understand to be lim- 
ited to any particular day. The estimate is to be made 
at about that time. If there is a fluctuation in value, 
it may be shown, but testimony as to the value a short 
time after the appropriation is admissible, and in the 
absence of any proof showing an increase or diminution 
in value after the appropriation, a jury would be war- 
ranted in finding that the same values had existed at the 
time of the appropriation.” 

We conclude that while the trial court should have in- 
structed the jury that the time of taking was September 
6, 1949, its failure to do so under the circumstances pre- 
sented here was not prejudicially erroneous. 

Defendant also argued that part of instruction No. 5 
given by the trial court was prejudicially erroneous in 
that it placed too great an emphasis upon the element 
of fear in considering what might lessen the market 
value of plaintiffs’ land. The instruction is of such length 
that to recite it here would serve no useful purpose. In 
Wahlgren v. Loup River Public Power Dist., 139 Neb. 
489, 297 N. W. 833, quoting with approval from McGinley 
v. Platte Valley Public Power & Irr. Dist., 133 Neb. 420, 
275 N. W. 593, and Dunlap v. Loup River Public Power 
Dist., 136 Neb. 11, 284 N. W. 742, 124 A. L. R. 400, this 
court stated and reaffirmed simple and correct rules 
with relation to the element of fear in condemnation cases 
such as that at bar. In doing so we held that: ‘General 


VoL. 163] JANUARY TERM, 1956 17 
Lane v. Burt County Rural Public Power Dist. 


fear, or fear which is not connected with or an incident 
of knowledge of present or potential danger, cannot be 
made the basis upon which to predicate depreciation in 
the market value of land. 

“The only fear which may be considered as an element 
in fixing value is that of danger, the present or potential 
existence of which is grounded in authentic observation 
and experience, or in scientific investigation, and which 
fear circumscribes activity or limits freedom of use in 
the area of the present or potential danger, and which 
tends to lessen the market value of the land.” 

In the light thereof, it is sufficient for us to say that 
the portion of instruction No. 5 about which defendant 
complained was in accord with such rules. Thus it was 
not prejudicially erroneous. 

The trial court in its instructions made no mention of 
the question of interest upon damages to be awarded 
plaintiffs. The jury was specifically told that the meas- 
ure of plaintiffs’ damages was as heretofore set forth in 
instruction No. 7, without any mention of the item of 
interest in that or any other instruction. However, the 
question of interest was not called to the attention of 
the jury in any manner disclosed by this record, and the 
trial court in its judgment rendered on the verdict added 
interest thereto. In that situation, defendant argued 
that the trial court erred prejudicially in failing to in- 
struct the jury that the court reserved to itself the 
question of interest and not to include any interest in its 
verdict. 

In Webber v. City of Scottsbluff, 150 Neb. 446, 35 N. 
W. 2d 110, we reaffirmed that: “The proper procedure 
in a condemnation action, where an appeal is taken from 
the award and the case is tried to a jury in the district 
court, is for the court to reserve the question of interest 
for its determination and direct the jury not to include 
it in its verdict.” See, also, Langdon v. Loup River Pub- 
lic Power Dist., 144 Neb. 325, 13 N. W. 2d 168; Papke v. 
City of Omaha, supra. 
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In the case at bar, the trial court did erroneously fail 
to instruct the jury, but we cannot under the circum- 
stances presented here, and without any competent af- 
firmative showing with regard thereto, assume that 
the jury disregarded the court’s specific and definite 
instructions upon the measure of damages and allowed 
interest in its verdict. In other words, we conclude that 
under the circumstances presented here the failure of 
the trial court to specifically reserve to itself the ques- 
tion of interest was not prejudicial error. 

For reasons heretofore stated, we conclude that such 
portion of the judgment of the trial court as refused to 
dismiss plaintiffs’ appeal and terminate the litigation for 
failure of plaintiffs to timely file an appeal bond, should 
be and hereby is affirmed, with all costs of such related 
proceedings in the county court and district court taxed 
to defendant. However, the judgment on the merits 
should be and hereby is reversed and the cause is re- 
manded for new trial solely upon the merits of plaintiffs’ 
claim for damages. All costs in the trial upon the 
merits in the district court and on appeal thereof to this 
court are taxed to plaintiffs. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


IN RE APPLICATION OF HAROLD JOHNSON. 
HAROLD JOHNSON, APPELLEE, Vv. RAY PEAKE, Now R. B. 
“Dick” Wi1son, INnc., or NEBRASKA, ET AL., APPELLANTS. 
77 N. W. 2d 670 


Filed June 29, 1956. No. 33949. 


Public Service Commissions. Courts are without authority to in- 
terfere with the findings and orders of the Nebraska State 
Railway Commission except where it exceeds its jurisdiction 
or acts arbitrarily. 


APPEAL from the Nebraska State Railway Commission. 
Affirmed. 
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Viren, Emmert & Hilmes and G. M. Gunderson, for 
appellants. 


Jack Devoe and James E. Ryan, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAuGH, JJ. 


Simmons, C. J. 

This appeal involves a certificate of convenience and 
necessity granted to the applicant Harold Johnson by 
the Nebraska State Railway Commission, hereinafter re- 
ferred to as the commission. Harold Johnson is the ap- 
pellee herein. The only appellant appearing by brief is 
Ray Peake, a protesting certificate-holding common car- 
rier. We affirm the order of the commission. 

Appellee has been engaged in business since 1948, with 
headquarters at Alliance, Nebraska. He held an intra- 
state certificate issued by the commission which pro- 
vided: 

“SERVICE AUTHORIZED: Petroleum products. 
ROUTE OR TERRITORY AUTHORIZED: Irregular 
routes from Superior, on the one hand, and on the other 
hand, O’Neill, Atkinson, Stuart, Bassett, Springview, 
Long Pine, Ainsworth, Johnstown, Cody, Merriman, Gor- 
don, Hay Springs, Chadron, and Valentine.” 

He also held a certificate for interstate commerce 
which authorized: “Petroleum Products, in bulk, in 
tank vehicles, over irregular routes, from Glenrock, 
Wyo., and points within five miles thereof, to points in 
Nebraska on and west of U. S. Highway 183, with no 
transportation for compensation on return except as 
otherwise authorized.” 

On April 9, 1954, he applied for authority to transport 
“Between all points and places in Nebraska on and west 
of U. S. No. 183, over irregular routes” for the “Lack 
of adequate service to territory involved.” 

Several protestants and interveners resisted the ap- 
plication. 
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The matter was heard before an examiner, who recom- 
mended that the application be denied. Johnson made 
exceptions to the report. 

The commission heard the matter and in its “Opinion, 
Findings and Order” recited: “The opinion of the Com- 
mission differs somewhat from that of the Examiner in 
his report and recommendation. It is the opinion of the 
Commission that the applicant should be authorized to 
service his presently certificated destination territory 
from all producing, refining, distributing and loading 
points in the State of Nebraska, with return of rejected 
shipments authorized in the transportation of the involved 
commodities except liquified petroleum gas. The trans- 
portation of liquified petroleum gas should be author- 
ized from all producing and loading points in Nebraska, 
as points of origin, to all points and places in Nebraska, 
on and west of U. S. No. 183, as points of destination, 
with return of rejected shipments authorized. 

“The source of supply of petroleum products shifts 
from time to time. Neither the Commission nor the 
carriers have any control over these shifts. Because of 
this condition it has been the practice and also the policy 
of the Commission in recent years to grant petroleum 
carriers authority to serve from all producing, refining, 
distributing and loading points within the state as points 
of origin. 

“Adherence to this policy does not result in the plac- 
ing of additional carriers in the field, nor has it disturbed 
the competitive situation. It has resulted in a continuity 
of dependable service to the destination areas concerned. 

“Insofar as the application relates to the transportation 
of liquified petroleum gas the Commission is of the opin- 
ion that a public demand and need has been demonstrated 
for the transportation of this commodity to the destina- 
tion territory on and west of U. S. No. 183. It appears 
that liquified petroleum has been transported from 
Huntsman, Nebraska, for the shippers by private carriers 
and that common carrier service has not been available 
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to shippers for this transportation. The Commission is 

of the opinion that shippers are entitled to this service 

which existing carriers have been unwilling and have 
failed to provide.” 

The commission ordered: “That Harold Johnson, Al- 
liance, Nebraska, should be issued a consolidated certifi- 
cate of public convenience and necessity in Application 
No. M-9648, Supplement No. 1, authorizing the follow- 
ing operations in Nebraska intrastate commerce: 

“A, SERVICE AUTHORIZED: Petroleum and petro- 
leum products, except crude oil and anhydrous am- 
monia, in bulk in tank vehicles. 

ROUTE OR TERRITORY AUTHORIZED: From 
all producing, refining, distributing and loading 
points within the State of Nebraska as points of or- 
igin, to O’neill (sic), Atkinson, Stuart, Bassett, 
Springview, Long Pine, Ainsworth, Johnstown, Cody, 
Merriman, Gordon, Hay Springs, Chadron and Val- 
entine, as points of destination, with return of re- 
jected shipments authorized, over irregular routes. 

“B. SERVICE AUTHORIZED: Liquified petroleum gas 
in bulk in tank vehicles. 

ROUTE OR TERRITORY AUTHORIZED: From all 
producing, refining, distributing and loading points 
within the State of Nebraska as points of origin, to 
points and places in Nebraska on and west of U. S. 
183, as points of destination, with return of rejected 
shipments authorized. 

NOTE: The authority granted herein, to the ex- 
tent of any duplication shall not be construed to 
authorize the issuance of more than one operating 
authority.” 

The authority granted the applicant by the commis- 
sion as to Part A of service authorized broadens material- 
ly applicant’s points of origin. It does not change the 
points of destination. As to service authorized under 
Part B for liquified petroleum gas, the service author- 
ized is an added intrastate authority with a broad base 
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as to points of origin and points of destination. 

Three protestants and one intervener filed a motion for 
reconsideration and rehearing. The commission over- 
ruled the motion. 

Three protestants, including Peake, filed notice of ap- 
peal and entered appearances here. A brief is filed on 
behalf of Peake only. 

In summary the evidence offered before the examiner 
and considered by the commission would support a find- 
ing by the commission of the following factual situation: 

During the last several years various pipeline com- 
panies have established terminals in Nebraska and made 
petroleum products available for intrastate common- 
carrier delivery at several points in various places in 
Nebraska. Different petroleum marketers have delivery 
points at one or more places in this state. Refineries are 
also located in Nebraska with delivery points at the re- 
fineries. The evidence amply sustains the finding of the 
commission in that regard. 

Applicant’s customers have requested service from 
points not within his authority in Nebraska to points 
within his authority. Applicant has been required to 
refuse the service and his customers on occasion have 
been required to furnish it to themselves. 

The applicant under his interstate authority had trans- 
ported petroleum products from Wyoming to his author- 
ized points of delivery in Nebraska. That source of 
supply is being changed to terminal pipeline points of 
delivery at Sidney and North Platte. The applicant’s 
customers desire that he should be authorized to serve 
them from the intrastate points of delivery. The bring- 
ing of petroleum products into western Nebraska by pipe- 
line and by production in Nebraska has established addi- 
tional and large quantities of petroleum products for 
delivery to customers in that area. 

The delivery of petroleum products to customers is a 
business that requires prompt and efficient service, which 
in turn requires the ready availability of adequate and 
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satisfactory carrier service in the area being served. It 
is a competitive business that requires a satisfied cus- 
tomer. This in turn requires not one but several carriers 
in the area available to render the adequate prompt and 
efficient service that the customer requires. 

U. S. Highway No. 183 runs generally across Nebraska 
north and south through Alma on the south to through 
Springview on the north. The new intrastate pipeline 
terminals at North Platte and Sidney are in the area west 
of that highway. Applicant’s place of business is in 
that area. His customers and potential customers are in 
that area. There is no question of his readiness, ability, 
and willingness to render service under the new author- 
ity granted by the commission. 

Applicant’s customers as well as petroleum suppliers 
have sought adequate and satisfactory common-carrier 
service in the area and have not found it. They testified 
that their business had not been solicited by certificate- 
holding carriers who could supply that adequate and 
satisfactory service. 

The present point of delivery of liquified petroleum gas 
is at Huntsman north of Sidney. The evidence is, as to 
that product, that other points of delivery will be estab- 
lished in western Nebraska. 

Without question there are among the protesting 
carriers those who have intrastate authority to serve the 
area involved. Some of them are presently serving cus- 
tomers in the area involved. The larger of these carriers, 
from the standpoint of business handled and equipment 
available, do not maintain terminals nor equipment in 
the area involved. Two of them offered evidence that 
they were ready, willing, and able to establish terminals 
and maintain equipment in the area involved and to 
render the newly required service. They, however, ob- 
viously were not ready or willing to do so until it ap- 
peared ‘to be economically feasible. 

The evidence is ample to sustain the commission’s find- 
ing that existing authorized intrastate carriers have been 
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unwilling and have failed to furnish the adequate and 
satisfactory service in the area that the business requires. 

Protestant Peake first presents here the contentions: 
The failure or refusal of the Commission (1) “to con- 
sider and determine the adequacy of existing motor car- 
rier service and the willingness and ability of such car- 
riers to provide any necessary service,” and (2) “to hold 
that appellee had the burden affirmatively to negate 
those conditions is fatal to the validity of the assailed 
order as it authorizes the issuance of a certificate of pub- 
lic convenience and necessity.” 

As to point (1) we need not determine the necessity 
of such a finding. It appears to have been made. As 
quoted above, the commission clearly considered and 
determined a basis for the broadening of the points of 
origin authority of the applicant as to his existing cer- 
tificate. As to the liquified petroleum authority, the 
commission found: “It appears that liquified petroleum 
has been transported from Huntsman, Nebraska, for the 
shippers by private carriers and that common carrier 
service has not been available to shippers for this trans- 
portation. The Commission is of the opinion that ship- 
pers are entitled to this service which existing carriers 
have been unwilling and have failed to provide.” We 
find no basis in the record for the contention advanced as 
to point (2) above. 

We deem the contentions to be without merit. 

Peake next contends that: “The assailed order is void 
as not being supported or sustained by competent evi- 
dence and as resting on findings similarly without in- 
tegrity in the evidence. * * * It is the settled policy in 
Nebraska that carriers already in the field shall, in 
the public interest, be protected against new and unnec- 
essary competition to the end that sound economic condi- 
tions in transportation may be maintained and so that 
the ability of existing carriers to continue adequate 
transportation shall not be unduly imperiled.” 

We have summarized the evidence that was considered 
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by the commission. As to all three of these contentions 
Peake relies upon In re Application of Canada, 154 Neb. 
256, 47 N. W. 2d 507. The language in that opinion upon 
which Peake relies was analyzed and applied in Houk v. 
Peake, 162 Neb. 717, 77 N. W. 2d 310. So far as material 
here, that case dealt with a request for an enlargement 
of points of origin in an intrastate authority. Factually 
and legally that case is largely comparable to the instant 
one. We see no reason for repeating here what was said 
and held there. 

In Dalton v. Kinney, 160 Neb. 516, 70 N. W. 2d 464, 
we had a case involving a new intrastate authority 
granted authorizing service in an area which existing 
intrastate certificate holders were authorized to serve, 
but were unwilling to do so unless assured of profitable 
operations. Factually and legally the Dalton v. Kinney 
case is quite comparable with the instant case as to that 
question. Our holding there was approved in Houk v. 
Peake, supra. 

We deem Houk v. Peake, supra, and Dalton v. Kinney, 
supra, controlling here and requiring an affirmance of 
the commission’s order. 

We restate the rule: “Courts are without authority to 
interfere with the findings and orders of the Nebraska 
State Railway Commission except where it exceeds its 
jurisdiction or acts arbitrarily.” Dalton v. Kinney, 
supra. 

The order of the commission is affirmed. 

AFFIRMED. 


CALVARY BAPTIST CHURCH, A CORPORATION, APPELLANT, V. 
TAL COONRAD ET AL., APPELLEES. 
77 N. W. 2d 821 


Filed June 29, 1956. No. 38960. 


1. Church: Definition. The plain, ordinary, and popular meaning 
of the word “church” is a building in which people assemble 
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for the worship of God and for the administration of such offices 
and services as pertain to that worship. 

2. Intoxicating Liquors. The distance required by section 53-177, 
R. R. S. 1943, between a church and a place where it is pro- 
posed to sell intoxicating liquor at retail should be determined 
by measuring in a straight line between the nearest walls of 
the two buildings. 


APPEAL from the district court for Lancaster County: 
Joun L. Potk, Jupce. Affirmed. 


Viren, Emmert & Hilmes and G. M. Gunderson, for 
appellant. 


Clarence S. Beck, Attorney General, Homer G. Ham- 
ilton, John H. Binning, and Chambers, Holland, Groth, 
Dudgeon & Hastings, for appellees. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


CHAPPELL, J. 

Plaintiff, Calvary Baptist Church, a_ corporation, 
brought this action against defendants, Nebraska Liquor 
Control Commission, its named members, Francis J. 
Willy and John R. McCormack, doing business as Willy 
Drug, and Willy Drug, seeking to obtain a declaratory 
judgment interpreting and applying part of section 53- 
177, R. R. S. 1943. For brevity, the Nebraska Liquor 
Control Commission and its members will hereinafter 
be designated as the commission, and all other defend- 
ants as Willy Drug. 

The purpose of the action was to determine: (1) 
Whether, as contended by plaintiff, the measurement 
required by such section with relation to the issue of 
a license to sell alcoholic liquors at retail should be 
made by measuring in a straight line between the nearest 
lot line of real property belonging to plaintiff and the 
nearest lot line of real property occupied by Willy Drug 
where an off-sale package beer and liquor license had 
been issued to it; or (2) whether, as contended by de- 
fendants, such measurement should be made in a straight 
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line between the nearest wall of plaintiff’s church build- 
ing and the nearest wall of the building occupied by 
Willy Drug, as construed and applied by the commis- 
sion. Plaintiff prayed for cancellation of defendant 
Willy Drug’s license if the first above-cited formula were 
found to be correct, and for equitable relief. 

Defendant commission and its members answered 
plaintiff's petition, denying generally, and after ad- 
mitting that they had issued such a license to Willy 
Drug, they then alleged that it was in conformity with 
action taken in prior comparable cases, and denied that 
such action was in violation of section 53-177, R. R. S. 
1943. They prayed for dismissal of plaintiff’s action 
and equitable relief. All other defendants filed com- 
parable answers and prayed for like relief. Plaintiff’s 
reply was in the nature of a general denial. 

After a hearing on the merits, whereat evidence was 
adduced by the parties, the trial court rendered judg- 
ment finding and adjudging the issues generally in favor 
of defendants and against plaintiff, whose action was 
dismissed at plaintiff’s costs. Thereafter, plaintiff’s mo- 
tion for new trial was overruled, and it appealed, as- 
signing that the judgment was not supported by the 
law and evidence, and that the trial court erred in ex- 
cluding certain offered evidence. We conclude that 
the assignments should not be sustained. 

The relevant part of section 53-177, R. R. S. 1948, 
here involved, was originally enacted by Laws 1935, c. 
116, § 35, p. 399. Such section was subsequently amended 
by Laws 1947, c. 189, § 2, p. 626, without in any manner 
or form changing or amending the provisions here in- 
volved, which state that: “No license shall be issued 
for the sale at retail of any alcoholic liquor within one 
hundred and fifty feet of any church * * *. No alco- 
holic liquor, other than beer, shall be sold for consump- 
tion on the premises within three hundred feet from the 
campus of any college or university in the state.” (Italics 
supplied.) 
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The relevant and material evidence is not in dispute. 
Summarized, it is as follows: The Willy Drug store was 
formerly located on the northwest corner of Fortieth 
and Cuming Streets in Omaha, where it had an off- 
sale package beer and liquor license. There Cuming 
Street was subsequently divided by making it a radial 
highway, and Willy Drug was forced to relocate. It 
then obtained the right to occupy the southeast corner 
of Fortieth and Cuming Streets, and moved into a build- 
ing there known as 3923 Cuming Street, located at the 
west end of the block on the north and west portion of 
Lot 6, where Willy Drug was issued a permissive change 
of address for its off-sale package beer and liquor 
license. 

Plaintiff’s church, known as 3903 Cuming Street, and 
fronting north thereon, is located partly on Lot 1 and 
partly on Lot 2. Such church is located on the south- 
west corner of Thirty-ninth and Cuming Streets at the 
east end of the same block in which Willy Drug is lo- 
cated. Plaintiff also owned Lot 3. Its east line is 14 
feet from the west wall of plaintiff’s church building. 
Adjacent to Lot 3 on the west is the Blackburn Pharmacy 
property and its building. Extending on west of Black- 
burn Pharmacy, hereinafter called Blackburn, there are 
four business establishments between it and Willy Drug, 
which left five business establishments, a parking lot, 
and plaintiff’s lawn between Willy Drug and the west 
wall of plaintiff’s church building. 

In that connection, on January 1, 1946, plaintiff had 
leased the west 40 feet of Lot 3 to Blackburn as a 
parking lot for the use of its customers, with a right 
of plaintiff's church attendants and others to use same. 
Thereafter, on April 30, 1955, well knowing that this case 
would be tried on the merits May 4, 1955, plaintiff and 
Blackburn cancelled such lease by written agreement 
purportedly in order to give plaintiff control of the 
parking lot, but at time of trial there never had in fact 
been any change in the use of it. Such parking lot had 
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been graded and black-topped at the expense of Black- 
burn. There was a fence and hedge running north and 
south on Lot 3 at the east line of the parking lot just 
24 feet west of the west wall of plaintiff’s church, which 
entirely separated the parking lot from the church and 
its lawn. 

Concededly, in that situation it was 210 feet in a 
straight line from the nearest east wall of Willy Drug 
to the nearest west wall of plaintiff’s church. It was 
196 feet in a straight line from the nearest east wall of 
Willy Drug to the nearest west line of Lot 2, one of the 
lots upon which plaintiff’s church was located. It was 
186 feet in a straight line from the nearest east wall of 
Willy Drug to the fence and hedge marking the east 
edge of the parking lot on Lot 3, between Blackburn and 
plaintiffs church. It was also 146 feet in a straight 
line from the nearest east wall of Willy Drug to the 
nearest west line of such parking lot owned by plaintiff 
and leased to or used by Blackburn, its customers, and 
others. In such a situation, plaintiff contended that 
Willy Drug was less than 150 feet from plaintiff’s church. 
We do not agree. 

The answer depends upon the plain, ordinary, and 
popular meaning of the word “church” in order to de- 
termine whether the measurement required by section 
53-177, R. R. S. 1943, should be made by a straight line 
between the nearest east wall of Willy Drug and the 
nearest west line of Lot 3 owned by plaintiff, or by a 
straight line between the nearest east wall of Willy 
Drug and the nearest west wall of plaintiff’s church 
building. We conclude that the measurement required 
by such section was the latter and not the former. 

In doing so, we conclude that section 53-177, R. R. S. 
1943, insofar as here involved, is not ambiguous. In 
Ledwith v. Bankers Life Ins. Co., 156 Neb. 107, 54 N. 
W. 2d 409, we reaffirmed that: “If a statute is unam- 
biguous courts will not by interpretation or construction 
usurp the function of the lawmaking body and give it a 
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meaning not intended or expressed by the Legislature. 

“A statute is not available for construction as a mat- 
ter of course. If it is unambiguous there is no room 
for construction and courts may not search for its mean- 
ing beyond the statute itself. 

“In the consideration and application of a statute 
effect should be given, if possible, to all its several parts 
and nothing should be avoided. The subject of the 
enactment and the language thereof in its plain, ordinary, 
and popular sense should be considered to determine the 
legislative will. 

“Tt is the duty of the court, so far as practicable, to 
give effect to the entire language of a statute and to 
reconcile the different provisions of it so that they are 
consistent, harmonious, and sensible. 

“The maxim, expressio unius est exclusio alterius, 
means that where a statute enumerates the things upon 
which it is to operate, or forbids certain things, it is 
to be construed as excluding from its effect all those 
not expressly mentioned, unless the Legislature has 
plainly indicated a contrary purpose or intention.” 

In Allen v. Tobin, 155 Neb. 212, 51 N. W. 2d 338, we 
concluded that section 53-1,118, R. R. S. 1948, provided 
for a liberal construction of the Liquor Control Act. 
However, bearing that in mind, such case also held that: 
“The fundamental principle of statutory construction is 
to ascertain the intent of the Legislature, and to discover 
that intent from the language of the act itself, and it 
is not the court’s duty nor within its province to read a 
meaning into a statute that is not warranted by legis- 
lative language.” See, also, Hanson v. City of Omaha, 
157 Neb. 403, 59 N. W. 2d 622. 

The plain, ordinary, and popular meaning of the word 
“church” has often been authoritatively stated without 
equivocation. In such respect, Webster’s New Interna- 
tional Dictionary (2d ed.), Unabridged, p. 482, defines 
“church” as: “A building set apart for public worship 
* * * ~~ A house of worship for a parish * * *. A house of 
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worship for members of the established (or formerly 
established) church * * *. A place of worship of any 
religion * * *,.” 

As stated in Black’s Law Dictionary (3d ed.), p. 325, 
citing numerous authorities: “The term may denote 
* * * the building in which such persons habitually as- 
semble for public worship.” 

14 C. J. S., Church, p. 1116, defines “church” as: 
“Used in its primary and more general meaning, as ex- 
pressive of a building or place, the term may be defined 
as an edifice or place of assemblage for * * * worship, 
a temple or building consecrated to * * * worship or to 
the honor of God and religion; or the place where per- 
sons regularly assemble for worship. * * * In what 
may be called its secondary or derived sense, it refers 
to a religious association, organization, or society, * * *.” 
See, also, 76 C. J. S., Religious Societies, § 1, p. 735; 45 
Am. Jur., Religious Societies, § 2, p. 723. 

In Presbyterian Church v. Allison, 10 Pa. 413, it is said: 
“All churches are spoken of in common parlance as 
buildings.” See, also, In re Rupp, 55 Misc. 313, 106 N. Y. 
S. 483. 

In Stubbs v. Texas Liquor Control Board (Tex. Civ. 
App.), 166 S. W. 2d 178, citing Hallum v. Texas Liquor 
Control Board (Tex. Civ. App.), 166 S. W. 2d 175, it is 
said: “A church is a place where persons regularly 
assemble for worship * * *.” 

Newark Athletic Club v. Board of Adjustment, 7 N. 
J. Misc. 55, 144 A. 167, citing authorities and quoting 
therefrom, defines a “church” as: ‘“* * * ‘a building in 
which people assemble for the worship of God and for 
the administration of such offices and services as per- 
tain to that worship.’ * * * The place where such persons 
regularly assemble for worship.” 

In Wiggins v. Young, 206 Ga. 440, 57 S. E. 2d 486, 13 
A. L. R. 2d 1237, it is said: “A church is a building 
consecrated to the honor of God and religion, with its 
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members united in the profession of the same * * * 
faith.” 

Matter of Zinzow, 18 Misc. 653, 43 N. Y. S. 714, citing 
and quoting from authorities, defines a “church” as: 
“* * * ‘a building consecrated to the honor of God and 
Religion. * * * the place where such persons regularly 
assemble for worship.’ ” 

It is clearly apparent that the Legislature of this state 
had such definitions in mind when it enacted section 
53-177, R. R. S. 1943. Thus, by analogy and in order to 
give certainty to such situations, the distance between a 
“church” as above defined, and a building wherein it 
is proposed to sell intoxicating liquor, should be deter- 
mined, as was done by the commission in the case at bar 
and other comparable situations, by measuring in a 
straight line from the nearest walls of the two buildings. 
In re the Liquor Locations, 13 R. I. 733. The last sentence 
of section 53-177, R. R. S. 1943, supports that conclusion, 
by including therein the campus of any college or uni- 
versity in this state as distinguished from their buildings. 

To hold otherwise would require this court to act 
legislatively and read into the statute involved the 
words “‘premises or property” after the word “church,” 
something not found in the statute, or give it a meaning 
not warranted by the plain language used in the statute. 
Authorities cited and relied on by plaintiff are generally 
distinguishable upon the basis of the particular stat- 
utes or facts involved. To discuss them at length here 
would serve no useful purpose. 

Plaintiff also contended that the trial court erred in 
excluding evidence offered by it to the effect that some 
whiskey bottles had been found in the church yard; that 
some beer cans and whiskey bottles had been found 
on the parking lot west of the church; and that some 
persons who parked in the parking lot drank intoxicating 
liquor and used offensive language while there. In that 
respect, no attempt whatever was made to connect such 
circumstances and incidents with the operation of Willy 
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Drug, when admittedly there were other retail outlets 
for package beer and liquor within five or six blocks of 
the premises in question. Moreover, if plaintiff now has 
exclusive control of the parking lot, it can readily ex- 
clude all such persons therefrom. In any event, such 
evidence could not have been of any assistance to the 
court in determining the meaning and application of 
the unambiguous statute. Plaintiff’s contention has no 
merit. 

For reasons heretofore stated, the judgment of the 
trial court should be and hereby is affirmed. All costs 
are taxed to plaintiff. 

AFFIRMED, 


WILLARD W. KISSINGER, APPELLEE, v. SCHOOL DISTRICT 


NuMBER 49, or CLay County, NEBRASKA, APPELLANT. 
77 N. W. 2d 767 


Filed June 29, 1956. No. 33967. 


1. Evidence. The provisions of section 25-1267.41, R. S. Supp., 
1955, are not merely directory, but substantial compliance there- 
with is required. However, they are not self-executing, and the 
party claiming admissions for failure to deny must prove serv- 
ice of a proper request in compliance therewith and failure to 
appropriately respond thereto. 

The rule is that where a party properly serves a 

request for admissions of relevant matters of fact, the failure 

to make a proper response within the time allotted constitutes an 
admission of the facts sought to be elicited. 

When a request for admissions is properly made, the 

party served must answer even though he has no personal 

knowledge, if the means of obtaining the information is avail- 
able to him. 

It is not proper to refuse to respond to a requested ad- 

mission on the ground that the requesting party has the burden 

of proving the matters contained in the request, or that the 
matters requested to be admitted are controverted by the 
pleadings. 

In a proper request for admissions an improper 
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response is treated as no response at all and hence as an 
admission. 

6. Schools and School Districts: Taxation. When a school district 
has money in its treasury and from other sources available 
for general school purposes for the ensuing year, it is bound 
to take that fact into account in fixing the tax levy, and the 
levy should be made for no more than will approximately raise 
the difference between the amount on hand and to be received 
from other sources, and the amount determined as necessary to 
meet the expenses of the district for the ensuing school year. 

Whether or not such funds on hand or to be 
received from other sources result from taxation is not mate- 
rial if such funds are available for general school purposes for 
the ensuing year. 

8. Judgments. In order to obtain a summary judgment the mov- 
ant must show, first, that there is no genuine issue as to any 
material fact in the case and, second, that he is entitled to a 
judgment as a matter of law. 


9. The summary judgment is effective and serves a 
useful purpose only when it can be used to pierce allegations in 
the pleadings and show that the material facts are undisputed 
and otherwise than as alleged. 

10. Where the answers to a proper request for admissions 


show that the facts are undisputed and the movant is entitled 
to a judgment as a matter of law, a motion for a summary 
judgment affords a proper remedy. 


APPEAL from the district court for Clay County: FRANK 
J. Munpay, JupGE. Affirmed. 


Robert B. Waring, Lawrence S. Dunmire, and John C. 
Gewacke, for appellant. 


Massie, Bottorf & Massie, for appellee. 


Heard before Srmmons, C. J., Carrer, MEssmore, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


CaRTER, J. 

This is an action to recover $267.55 and interest from 
School District No. 49, Clay County, Nebraska, which 
is alleged to have been excessively levied and was there- 
fore unauthorized and unlawful. The trial court sus- 
tained plaintiff’s motion for a summary judgment. The 
defendant appeals. 
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The petition alleges that the annual meeting of School 
District No. 49, hereafter referred to as the district, was 
held on June 8, 1953, at which time a resolution was 
adopted determining the total anticipated operating ex- 
penses for school purposes for the year 1953-1954 to be 
$28,550. The petition alleges that on such date the dis- 
trict had on hand the sum of $9,788.55 in cash and a fur- 
ther sum in the hands of the county treasurer in the 
amount of $10,200. It is alleged also that the district 
had an anticipated income of $7,800. The record shows 
the anticipated income to be derived from the federal 
government for the purpose of providing adequate school 
facilities for the children and dependents of the person- 
nel of the Navy Depot situated in Adams and Clay Coun- 
ties. The total cash on hand and anticipated income is 
alleged to be $27,788.55. The amount voted to be levied 
was $17,000. Plaintiff asserts that $761.45 was all that 
was required to be raised by taxation under the foregoing 
facts and he seeks a return of the excess tax paid by him 
in the amount of $267.55, together with interest from 
November 12, 1954. Demand was made within 30 days 
for the return of plaintiff’s portion of the excess levy, 
which was refused, and this action resulted. 

The plaintiff served a request for admissions on de- 
fendant’s counsel on October 7, 1955, in accordance with 
section 25-1267.41, R. S. Supp., 1955. The decision in 
this case rests largely on the effect to be given to the 
answers returned to the request for admissions. The 
nature of the answers returned can be demonstrated by 
considering requests No. 4, 5, 6, 7, and 9, and the answers 
made thereto. Such requests and answers are as follows: 

“4, That there was cash on hand in the school district 
treasury at the time of the annual meeting the sum of 
$9,788.55.” Answer. “As affiant is informed and be- 
lieves there was not cash on hand in the School District 
Treasury at the time of the annual meeting in the sum 
of $9,788.55 or similar amount, which sum of $9,788.55 
was raised from taxes.” 
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“5, That there was cash on hand in the County Treas- 
ury at time of the annual meeting to the credit and or- 
der of said district number 49 in the sum of $10,200.00.” 
Answer. “As affiant is informed and believes, there was 
a balance in the hands of the County Treasurer at the 
time of the annual meeting to the credit and order of 
District No. 49. The amount can readily be ascertained 
by counsel for the plaintiff by the simple process of 
walking across the street from his office to the office 
of the County Treasurer of Clay County, Nebraska, and 
at the time of the trial of this case, affiant will go into 
the Office of the County Treasurer, ascertain the bal- 
ance, if any, to the credit of School District No. 49 in the 
hands of the County Treasurer at the time of the annual 
meeting and will, without further parley, agree that 
such balance was on hand in the exact amount as shown 
by the County Treasurer’s books reserving only objec- 
tions to its relevancy and materiality.” 

“6. That income from sources other than taxes was 
on June 8, 1953, reasonably anticipated in the sum of 
$7,800.00.” Answer. “In reference to income from 
sources other than taxes, affiant states that he is unable 
to fairly admit or deny what income defendant school 
district might or might not receive from sources other 
than taxes.” 

“7. That the total anticipated school expense for the 
school year 1953-1954 was determined to be the sum 
of $28,550.00.” Answer. “In reference to anticipated 
school expense for the year 1953-1954, the same answer 
is made as heretofore made in reference to the proof of 
the minutes of the defendant school secretary. Whatever 
the record shows will be admitted.” 

“9. That said School District Number 49, Clay County, 
Nebraska instructed the county board and county clerk 
of Clay County, Nebraska, to make a levy on all taxable 
property of said district to raise the total amount of 
$17,000.00.” Answer. “In reference to the instruction 
of the defendant to the County Board and County Clerk 
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of Clay County, Nebraska to make a levy on all taxable 
property to raise the total amount of $17,000.00 the same 
answer is given as heretofore, namely that affiant has 
agreed that if the record shows upon examination that 
fact, it will be readily admitted.” 

Section 25-1267.41, R. S. Supp., 1955, was before this 
court in Mueller v. Shacklett, 156 Neb. 881, 58 N. W. 
2d 344. With reference to it we there said: “Section 
25-1267.41, R. S. Supp., 1951, is identical with Rule 36 
of the Federal Rules of Civil Procedure. Its provisions 
are not merely directory, but substantial compliance 
therewith is required. However, they are not self-execut- 
ing, and the party claiming admissions for failure to 
deny must prove service of a proper request in compli- 
ance therewith and failure to appropriately respond 
thereto. In that connection, the applicable rule here is 
that where a party properly serves a request for admis- 
sions of relevant matters of fact or the genuineness of 
relevant documents, and all objections thereto are heard 
and appropriately denied by the court, and the other 
party has been ordered to respond thereto, his failure 
to do so within the time alloted constitutes an admission 
of the facts sought to be elicited. In such situation a 
motion for summary judgment is appropriate and may 
be granted if admissions made or failure to deny as 
required by the statute, together with the pleadings, 
show that there is no genuine issue as to any material 
fact or that the court is without jurisdiction of the sub- 
ject matter. See, 2 Barron and Holtzoff, Federal Prac- 
tice and Procedure, ch. 9, p. 534, and 4 Moore’s Federal 
Practice (2d ed.), ch. 36, p. 2701, in both of which texts 
numerous supporting cases are cited. See, also, Mecham 
v. Colby, ante p. 386, 56 N. W. 2d 299; § 25-1332, R. S. 
Supp., 1951.” 

It will be noted that the answers given to the requests 
for admissions are equivocal and fail to meet the require- 
ments of the statute. It is the contention of the defend- 
ant that it may answer requests for admissions in any 
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one of three ways, to wit, either (1) admit or deny, (2) 
set forth reasons why it cannot admit or deny, or (3) 
make objections. No proper objections appear to have 
been made. The attempts of defendant’s counsel to 
explain why he could neither admit nor deny do not 
meet the requirements of the act. Counsel for defend- 
ant appears to have a misconception as to the duty im- 
posed when request for admissions is served upon him 
under the statute. When a request for admissions is 
made under this section, the party served must answer 
even though he has no personal knowledge if the means 
of obtaining the information are available to him. It 
is not a sufficient answer that he does not know, when 
it appears that he can obtain the information. The in- 
formation here sought was in the possession of the sec- 
retary of the district or the county treasurer of Clay 
County. It is immaterial that the plaintiff is acquainted 
with the facts as to which admission is sought. The 
purpose of the rule is to expedite the trial and to relieve 
parties of the cost and inconvenience of proving facts 
which will not be disputed on the trial, the truth of 
which can be ascertained by reasonable inquiry. Han- 
auer v. Siegel, 29 F. Supp. 329. 

The rule is stated in Dulansky v. Iowa-Illinois Gas & 
Electric Co., 92 F. Supp. 118, as follows: “The above- 
quoted portion of Rule 36(a) demonstrates clearly the 
drastic character of the burden placed upon the one to 
whom the requests are made. It is clear, unambiguous, 
unequivocal and means just what it says. Walsh v. Conn. 
Mut. Life Ins. Co., D. C., 26 F. Supp. 566. The party 
served with a request for an admission which he finds 
legally objectionable shall respond thereto not by deny- 
ing the requested admission but by making written ob- 
jection upon whatever legal grounds he feels himself 
entitled to under Rule 36. And, as stated in the rule, 
a denial shall fairly meet the substance of such requested 
admission and when good faith requires that a party 
deny only a part or a qualification of a matter of which 
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an admission is requested, he shall specify so much of it 
as is true and deny only the remainder. There can be no 
evasion from this requirement. One cannot answer 
properly in the alternative but must comply strictly and 
literally with the terms of the statute upon his peril of 
having his response construed to be in legal effect an ad- 
mission.” We point out that Rule 36(a), referred to in 
the foregoing quotation, is similar to a corresponding 
provision of section 25-1267.41, R. S. Supp., 1955. Un- 
less the reasoning of the Dulansky case applies, the very 
purpose of the statute would be defeated. Counsel for 
the defendant in the instant case has the impression that 
he cannot be compelled to answer and thereby assist 
in making the plaintiff’s case. The purpose is a different 
one altogether. It is not proper to refuse to respond 
to a requested admission on the ground that the request- 
ing party has the burden of proving the matters con- 
tained in the request. Adventures in Good Eating, Inc. 
v. Best Places to Eat, Inc., 131 F. 2d 809. A party must 
respond to a requested admission even though the mat- 
ters requested may be controverted by the pleadings. 
In re Independent Distillers of Kentucky, 34 F. Supp. 
724. A bad response is treated as no response at all and 
hence as an admission. Walsh v. Connecticut Mut. Life 
Ins. Co., 26 F. Supp. 566. 

We find from an examination of the requests for ad- 
missions, under the foregoing rules, that the following 
facts are established: The district had cash on hand on 
June 8, 1953, in the amount of $9,788.55. The district had 
cash on hand in the county treasury to its credit and 
order on such date in the amount of $10,200. The an- 
ticipated income to the district from sources other than 
taxation for the year 1953-1954, as determined at the 
annual meeting, was $7,800. The total anticipated school 
expenses for the school year 1953-1954 were $28,550. 
The district authorized a levy on all taxable property to 
raise the amount of $17,000. The school taxes levied 
against plaintiff’s property were $276.10 which he paid 
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on November 12, 1954, Plaintiff made proper demand 
for the return of the excess tax in the amount of $267.55 
and interest, which demand was refused. 

The total amount of cash on hand on June 8, 1953, 
was $19,988.55. The anticipated income was _ $7,800, 
making a total of $27,788.55. The amount needed to 
operate the school for the year 1953-1954 was $28,550, 
leaving a balance of $761.45 to be raised by taxation. 
The pertinent facts are established. Counsel for the de- 
fendant contends that there is a dispute in the facts 
and he asserts that defendant has specifically denied 
that the district had $9,788.55 in cash in its treasury and 
$10,200 on hand in the county treasury to the credit of 
the district. But the answers to the request for admis- 
sions as to these facts do not sustain such contention. 
The request for admission and the answer thereto as 
to the item of $9,788.55 is hereinbefore set out as re- 
quest and answer number 4. It will be noted that the 
answer in effect was that affiant is informed and be- 
lieves there was not cash on hand in the sum of $9,788.55 
which was raised from taxes. The amount on hand was 
readily determinable from the records of the district. 
The answer was clearly within the knowledge of the 
district. The answer was equivocal when included there- 
in was the statement that there was not on hand such 
amount “raised from taxes.” Request and answer num- 
ber 5 was likewise insufficient. Defendant equivocated 
by offering to admit any amount shown by the county 
treasurer’s records at the time of trial. The statutory 
provision requires good faith answers as to the facts, 
not equivocations which defeat the very purpose of the 
legislation. 

The defendant alleges that any money on hand at the 
time of the annual meeting in 1953 was money received 
from the federal government under section 421(d), Title 
5, U.S.C.A., for the purpose of providing school facilities 
for the dependents and children of the personnel of 
the Navy Depot situated nearby and did not represent 
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any tax money paid by the taxpayers of the district. 
This is not a defense. It was money available for the 
payment of the general expenses of the district in oper- 
ating its school for the 1953-1954 school year. In Union 
Pacific R. R. Co. v. Troupe, 99 Neb. 73, 155 N. W. 230, this 
court said: ‘No complaint is made of the estimate, and 
there is no attempt to deprive the district of money 
sufficient to meet its expenses. But no reason is ad- 
vanced for levying a tax to defray expenses when there 
is money in the treasury available for that purpose. 
The district court was right in holding that the amount in 
excess of that required to raise the difference between 
the amount on hand and the amount needed was levied 
for an illegal and unauthorized purpose.” See, also, 
Peterson v. Hancock, 155 Neb. 801, 54 N. W. 2d 85. 

We think that section 79-515, R. S. Supp., 1955, clearly 
indicates the correctness of our position in using the fol- 
lowing language: “It shall contain only a general state- 
ment of the total amount of funds proposed to be raised 
by taxation for the ensuing fiscal year, subdivided and 
classified into the different objects or branches of ex- 
penditures, together with a concluding statement of 
the entire revenue of said district raised by taxation 
and from other sources for the previous fiscal year. The 
resolution of annual estimate shall be spread at large 
upon the minutes of the annual meeting. The district 
may at the annual meeting adopt such resolution, as 
proposed or with amendments, voting such sums, to be 
raised by tax upon the taxable property of the district, 
as may be required to maintain the several schools there- 
of for the ensuing year.” In City of Omaha v. Hodgs- 
kins, 70 Neb. 229, 97 N. W. 346, the term “revenue”’ is 
defined as follows: “ “The word is broad and general, 
and includes all public moneys which the state collects 
and receives, from whatever source and in whatever 
manner.’” See, also, State v. Stanton County, 100 Neb. 
747, 161 N. W. 264. The funds on hand on June 8, 1953, 
were revenue which the district must take into consid- 
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eration in fixing the tax levy for general school pur- 
poses for the 1953-1954 school year. 

The defendant argues that exact calculations as to 
the amount of taxes to be raised for school purposes were 
not contemplated and that consideration can be had for 
possible nonpayments of taxes and other similar con- 
tingencies. We are of the opinion that defendant’s posi- 
tion is correct as a general proposition. However, an 
excessive levy of more than $16,000 to meet the needs 
of the district which have been fixed at $28,550 exceeds 
any reasonably contemplated leeway for such contin- 
gencies. The tax levy is required to be a reasonable ap- 
proximation of the amount required. It has not been the 
policy of the law to permit the creation of funds by taxa- 
tion in large amounts for future use, except where statu- 
tory authorization exists as in the case of building funds, 
sinking funds, and the like. 

Defendant contends that it was error for the trial court 
to sustain plaintiff's motion for a summary judgment. 
The rule is that a summary judgment may be properly 
entered only when there is no genuine issue of fact to 
be decided and the movant is entitled to judgment as a 
matter of law. Healy v. Metropolitan Utilities Dist., 158 
Neb. 151, 62 N. W. 2d 543; Ilian v. McManaman, 156 
Neb. 12, 54 N. W. 2d 244. In the present case the plain- 
tiff properly served a request for admissions of relevant 
matters of fact. The answers filed thereto were equivo- 
cal and constitute an admission of the facts sought to be 
elicited. Since all of the pertinent facts stand admitted, 
a motion for a summary judgment affords an appropriate 
remedy. Plaintiff’s motion for a summary judgment was 
supported by an affidavit establishing the regularity of 
the service of the request for admissions. No showing, 
by affidavit or otherwise, was made which purported to 
rebut the admitted facts. Under such circumstances 
there was no issue of fact to be determined and the ques- 
tion to be resolved was one of law. Under the admitted 
facts plaintiff was entitled to judgment as a matter of 
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law and the trial court was correct in granting plain- 


tiff’s motion for summary judgment. 
AFFIRMED. 


JOHN SCHROEDER ET AL., APPELLANTS, V. HOMESTEAD 
CORPORATION ET AL., APPELLEES, WILLIAM W. 


FREELAND, INTERVENER-APPELLEE. 
77 N. W. 2d 678 


Filed June 29, 1956. No. 33986. 


1. Pleading: Judgments. A motion to dismiss is not the proper 
mode of raising the defense of a former adjudication. 

2. Judgments. A litigant, relying upon the doctrine of res judi- 
cata involved in a pending case, bears the burden of introducing 
evidence to prove such defense. 

Judicial notice will not be taken of a judgment in 

another suit as res judicata when not pleaded or given in 

evidence. 


APPEAL from the district court for Washington County: 
JAMES T. ENGLISH, JUDGE. Reversed and remanded. 


William L. Walker and Roy M. Harrop, for appellants. 


O’Hanlon & O’Hanlon, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostaucu, JJ. 


MEssmoreE, J. 

This is an action wherein John Schroeder and Roy M. 
Harrop, plaintiffs, make application for writ of scire 
facias for execution against Ned Tyson and Irma Tyson, 
husband and wife, and other defendants. The action is 
instituted under the Uniform Enforcement of Foreign 
Judgments Act, sections 25-1587 to 25-15,104, R. S. Supp., 
1955, which became effective August 27, 1949, on a for- 
eign judgment rendered December 30, 1952, in the district 
court for Harrison County, Iowa, an authenticated copy 
of said judgment being registered in the office of the 
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clerk of the district court for Washington County, Ne- 
braska, on September 2, 1955. 

This case is here on the transcript, there being no bill 
of exceptions presented on this appeal. 

On January 6, 1956, the plaintiffs as above mentioned 
filed a pleading in the district court for Washington 
County, Nebraska, entitled: ‘“Praecipe and application 
for writ of scire facias for execution on registered judg- 
ment and decree.” The purpose of the action was to 
have execution issued by the clerk of the district court 
for Washington County, Nebraska, to the sheriff of said 
county directing the sheriff to place the applicants, John 
Schroeder and Roy M. Harrop, as owners of the said 
premises described in the registered judgment, in pos- 
session of the same, and for such other and further 
relief as might be just and equitable. 

On January 10, 1956, Ned Tyson and Irma Tyson filed 
a motion for dismissal of the action with prejudice as 
to them, setting forth that they, as plaintiffs, jointly 
commenced an action in the district court for Washington 
County, Nebraska, to quiet their title in certain real 
estate in said county owned by them, in which action Roy 
M. Harrop and John Schroeder were made parties de- 
fendant, and were duly served and entered their appear- 
ance; that thereafter, on November 17, 1955, the district 
court for Washington County entered its decree finding 
that Ned Tyson and Irma Tyson were the owners in fee 
simple of the real estate described in their petition, free 
and clear of any rights, claims, interests, or titles of 
all the defendants including Roy M. Harrop and John 
Schroeder, and restrained all of the said defendants from 
setting up or asserting any right, title, interest, lien, 
claim, or demand in or to said real estate; and that 
said decree had not been appealed from and was final 
and conclusive, and that by the terms thereof the said 
Roy M. Harrop and John Schroeder were barred, re- 
strained, and enjoined from thereafter asserting any 
right, claim, demand, or title in or to the real estate 
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described therein, including any rights or titles which 
they assert in the above-entitled action and which rights 
and titles so alleged and asserted in said action are by 
the pleadings of said plaintiffs (Ned Tyson and Irma 
Tyson) shown to have been acquired prior to the date of 
said quieting title action of these parties. 

On January 19, 1956, the applicants, John Schroeder 
and Roy M. Harrop, filed a pleading entitled “resistance 
to motion for dismissal” wherein they alleged that there 
were no such lands as purported to be described in the 
judgment obtained by Ned Tyson and Irma Tyson, with- 
in the jurisdiction of the district court for Washington 
County, Nebraska, as shown by the United States gov- 
ernment survey; that the lands owned by the applicants 
in their registered judgment embraced lands in which 
they had the legal title describing the same in Harrison 
County, Iowa, making the judgment a part of the plead- 
ings; and alleged further that the district court for 
Washington County, Nebraska, was required to take 
judicial notice of the said judgment which was en- 
titled to full faith and credit under the Iowa-Nebraska 
Boundary Compact of 1943, approved by the Nebraska 
Legislature on May 7, 1943. In addition, the applicants 
moved the court to enter judgment on the pleadings 
in their favor against Ned Tyson and Irma Tyson, to issue 
a writ of scire facias for execution, and deliver the 
same to the sheriff of Washington County, Nebraska, 
to place them in possession of the lands described in 
their registered judgment. In addition, the applicants 
requested that the motion of Ned Tyson and Irma 
Tyson for dismissal of their action be overruled and 
that they have judgment on the pleadings against the 
said defendants. 

On January 19, 1956, the trial court sustained the 
motion of Ned Tyson and Irma Tyson for dismissal with 
prejudice, and allowed other defendants further time 
to plead. 

From the order of dismissal with prejudice, plaintiffs 
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John Schroeder and Roy M. Harrop appeal to this court. 

Before determining this appeal, we set forth the sec- 
tions of the statutes involved under the Uniform En- 
forcement of Foreign Judgments Act. 

Section 25-1587, R. S. Supp., 1955, provides in part as 
follows: “As used in sections 25-1587 to 25-15,104: (1) 
‘Foreign judgment’ means any judgment, decree or order 
of a court of the United States or of any state or territory 
which is entitled to full faith and credit in this state. 
(2) ‘Register’ means to file and docket and record a 
foreign judgment in a court of this state.” 

Section 25-1588, R. S. Supp., 1955, provides: “On 
application made within the time allowed for bringing 
an action on a foreign judgment in this state, any per- 
son entitled to bring such action may have a foreign 
judgment registered in any court of this state having 
jurisdiction of such an action.” 

Section 25-1589, R. S. Supp., 1955, provides in part as 
follows: “A petition for registration shall set forth a 
copy of the judgment to be registered, the date of its 
entry and the record of any subsequent entries affecting 
it, * * * and a prayer that the judgment be registered.” 

Section 25-1594, R. S. Supp., 1955, provides: “Any 
defense, set-off, or counterclaim, which under the law 
of this state‘may be asserted by the defendant in an 
action on the foreign judgment may be presented by 
appropriate pleadings and the issues raised thereby shall 
be tried and determined as in other civil actions. Such 
pleadings must be filed within thirty days after per- 
sonal jurisdiction is acquired over him or within thirty 
days after the mailing of the notice prescribed in section 
25-1591.” 

Section 25-1597, R. S. Supp., 1955, provides: “An 
appeal may be taken by either party from any order 
sustaining or setting aside a registration on the same 
terms as an appeal from a judgment of the same court.” 

For convenience we will refer to the parties as desig- 
nated in the district court. 
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The principal assignment of error and the one that 
determines this appeal may be stated as follows: The 
trial court erred in sustaining the defendants’ motion 
to dismiss with prejudice the plaintiffs’ action. 

It is obvious that the defendants are relying on the 
defense of res judicata, that is, that the judgment ob- 
tained by them in the district court for Washington 
County, Nebraska, fixes the rights of the parties and ter- 
minates the controversy to any subsequent litigation as 
brought by the plaintiffs, and is conclusive evidence of 
those rights. See, Nelson v. Nelson, 152 Neb. 741, 42 
N. W. 2d 654; Robinson v. Dawson County Irr. Co., 142 
Neb. 811, 8 N. W. 2d 179; and other cases too numerous 
to cite. 

We deem the following to be applicable. 

As stated in Kralick v. Shuttleworth, 49 Idaho 424, 
289 P. 74: “In any event the defense of res adjudicata 
cannot be raised by motion to dismiss. (34C. J., p. 1058; 
Attica State Bank v. Benson, 8 Kan. App. 566, 54 Pac. 
1037; Vyse v. Richards, 208 Mich. 383, 175 N. W. 392; 
Samples v. United Fuel Gas Co., 100 W. Va. 441, 130 S. E. 
670; International Ry. Co. v. Prendergast, 29 Fed. (2d) 
296.)” 

In Auld v. Smith, 23 Kan. 65, it was held that only a 
final determination on the merits can be considered as 
an adjudication amounting to res judicata. See, also, 
Horstman v. Bowermaster, 90 Okl. 262, 217 P. 167; 
Hoskins v. Hays, 135 Okl. 262, 275 P. 347. 

As stated in Samples v. United Fuel Gas Co., 100 W. 
Va. 441, 130 S. E. 670: “Nor should the motion to dis- 
miss the Gas Company’s petitions on the ground of 
former adjudication have been sustained, for the reason 
that there was no pleading on which an issue of that 
character could be based. The defense of res adjudicata 
must be plead and proved. * * * A motion to dismiss, or 
a motion to strike out, is not a pleading on which evi- 
dence of a former adjudication can be introduced. Hall 
v. Morris, 219 Pac. (Okla.) 903; 34 C. J. 1058, Sec. 1494; 
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Desert King Mining Co. v. Wedekind, 110 Fed. 873; 
Jordan v. Jordan, 175 Ala. 640; Coffee v. Groover, 20 Fla. 
64, 77; Carlin’s Hoggs Eq. Proc. 531, Sec. 403; Beall v. 
Walker, 26 W. Va. 741; 9 Ency. Pl. & Pr. page 616; 
Horstman v. Bowermaster, 217 Pac. 167; Keown v. 
Hughes, 265 Fed. 572.” See, also, 30 Am. Jur., Judgments, 
§ 254, p. 983; First State Bank v. Larsen, 72 Mont. 400, 233 
P. 960; 50 C. J. S., Judgments, § 824, p. 393; In re Estate of 
McCleneghan, 145 Neb. 707, 17 N. W. 2d 923; Gutzmer v. 
Nelsen, 121 Neb. 214, 236 N. W. 614; Gregory v. Kenyon, 
34 Neb. 640, 52 N. W. 685. 

By the weight of authority, even where a judgment of 
the same court is pleaded as a bar or as conclusive on 
an issue, the existence and contents of the judgment 
must be proved by offering the record or a certified copy 
thereof in evidence. See Annotation, 96 A. L. R. 944. 

In Divide Creek Irr. Dist. v. Hollingsworth, 72 F. 2d 
859, 96 A. L. R. 937, it was held that in the trial courts, 
a claim of res judicata must be pleaded, and, if traversed, 
proof thereof must be made, and the material parts 
of the record of the former proceeding in the same 
court must be offered in evidence to sustain a plea of 
res judicata, in order that there may be a record upon 
which a review may be had. It was said in the anno- 
tation following the above case: “The court pointed 
out that, while the Supreme Court of the United States 
had sometimes wound up protracted litigation by taking 
judicial notice of its records in other cases, the situation 
is different in trial courts, whose judgments are sub- 
ject to review, for which review a record must be made 
up, since an appellate court cannot take judicial notice of 
the records of every district in its jurisdiction.” 

The general rule is that a person relying upon the doc- 
trine of res judicata as to a particular issue involved in 
the pending case bears the burden of introducing evi- 
dence to prove that such issue was involved and actually 
determined in the prior action. See 30 Am. Jur., Judg- 
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ments, § 283, p. 997. See, also, Wilch v. Phelps, 14 Neb. 
134, 15 N. W. 361. 

In Bush v. Tecumseh Nat. Bank, 64 Neb. 451, 90 N. 
W. 236, this court said: “We can not take judicial notice 
of the records of the district court. We can only consider 
such records of that court as are shown by the transcript. 
Thompson & Sons Mfg. Co. v. Nicholls, 52 Nebr., 312; 
Royal Trust Co. v. Exchange Bank, 55 Nebr., 663.” 

Judicial notice will not be taken of a judgment in an- 
other suit as res judicata, whether in the same court 
or another court, when not pleaded or given in evi- 
dence. See Pickens v. Coal River Boom Co., 66 W. Va. 
10, 65 S. E. 865, 24 L. R. A. N. S. 354. The record must 
be either pleaded or given in evidence. United States v. 
Bliss, 172 U. S. 321, 19 S. Ct. 216, 43 L. Ed. 463. 

The defendants filed a supplemental transcript in 
this court on April 19, 1956, setting forth a judgment 
obtained by Ned Tyson and Irma Tyson in another 
case and the record in said case to show the defense of 
res judicata in the instant case. The plaintiffs filed a 
motion to strike this supplemental transcript. This motion 
should be sustained. This is especially true in the light 
of the foregoing authorities cited. 

The plaintiffs contend that their motion for judgment 
on the pleadings, which appears in their motion resisting 
the motion of the defendants for dismissal of the action 
against the plaintiffs with prejudice, should be sustained. 
This motion was not presented to the trial court. If the 
plaintiffs desired to present the motion they should have 
informed the trial court and had the trial court rule on 
it. This motion is not for determination here. 

We conclude that the trial court committed preju- 
dicial error in sustaining the defendants’ motion to dis- 
miss the plaintiffs’ action with prejudice. 

The judgment of the trial court should be and is here- 
by reversed and the cause remanded for further 
proceedings. 

REVERSED AND REMANDED. 
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MERLE HAYNES ET AL., APPELLANTS, V. VICTOR E. ANDERSON 


AS GOVERNOR OF THE STATE OF NEBRASKA ET AL., APPELLEES. 
77 N. W. 2d 674 


Filed June 29, 1956. No. 34024. 


1. Declaratory Judgments. The court in its discretion may refuse 
to render or enter a declaratory judgment or decree when such 
judgment or decree, if rendered or entered, would not terminate 
the uncertainty or controversy giving rise to the proceeding. 

The statute which provides that when declaratory 

relief is sought, all persons shall be made parties who have 

or claim an interest which would be affected by the declaration, 
and no declaration shall prejudice the rights of persons not 
parties to the proceeding, is mandatory. 

The statute authorizing a declaratory judgment is 
applicable only where all interested persons are made parties 
to the proceeding. 

4. Injunction: Officers. A resident taxpayer of the state, without 
showing any interest or injury peculiar to himself, may enjoin 
illegal expenditures by a public board or officer. 

5. Parties: Officers. The Auditor of Public Accounts and the State 
Treasurer are necessary parties to an action wherein the 
legality of expenditure of public funds in payment of the obliga- 
tion of a contract with the state is brought into question. 

6. Parties: Contracts. Parties who have entered into contracts 
with the state which contracts require payment of the obligation 
thereof out of public funds are necessary parties to an action 
a purpose of which is to have the contracts declared void and 
unenforceable. 


APPEAL from the district court for Lancaster County: 
Harry ANKENY, JupGE. Affirmed. 


Harry N. Larson and Doyle, Morrison & Doyle, for 
appellants. 


Clarence S. Beck, Attorney General, and Ralph D. Nel- 
son, for appellees. 


Heard before Srmmons, C. J., CARTER, MEssMoRE, 
YEAGER, CHAPPELL, WENKE, and BoSLaucH, JJ. 


YEAGER, J. 
This is an action instituted by Merle Haynes, an elec- 
tor, taxpayer, resident, and Mayor of South Sioux City, 
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Nebraska; John D. Forsyth, a resident, elector, taxpayer, 
and chairman of the board of supervisors of Knox County, 
Nebraska; Doyle Hanson, a resident, elector, taxpayer, 
and chairman of the board of supervisors of Dixon Coun- 
ty, Nebraska; John Kinney, a resident, elector, and tax- 
payer of the city of Wakefield, Dixon County, Nebraska; 
Joseph Beckenhauer, a resident, elector, and taxpayer 
of Dixon County, Nebraska; the city of Wakefield, Ne- 
braska; and the Northeast Nebraska Rural Public Power 
District, plaintiffs and appellants, against Victor E. An- 
derson, L. N. Ress, and Clarence S. Beck, respectively 
Governor, State Engineer, and Attorney General of the 
State of Nebraska, defendants and appellees. 

By the action the plaintiffs seek, under the Uniform 
Declaratory Judgments Act, to have declared uncon- 
stitutional, null, and void Legislative Bill No. 187 (§§ 
39-1301 to 39-1362, R. S. Supp., 1955), which was enacted 
by the Sixty-seventh Session of the Legislature of Ne- 
braska and which, if valid as law, became effective on 
the 18th day of September 1955. 

To the petition of plaintiffs the defendants filed an 
answer and later an amended answer. Issues were 
joined by reply. After joinder of issues the case was 
tried to the court, after which a decree was rendered 
whereby the issues were adjudicated in favor of defend- 
ants and the action was accordingly dismissed. The 
plaintiffs filed a motion for new trial which was over- 
ruled. From the decree and the order overruling the 
motion for new trial the plaintiffs have appealed. 

In their brief the plaintiffs have set forth six assign- 
ments of error which they contend are grounds for re- 
versal of the decree rendered. Before, however, these 
assignments of error may be considered the question of 
whether or not this action may be maintained by plain- 
tiffs must be considered and determined. 

The defendants contend that it may not be maintained. 
Grounds asserted as a basis for this contention are sub- 
stantially that there are no proper parties plaintiff; that 
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there is a lack of necessary parties defendant; and that no 
justiciable issue is presented for determination. 

In the light of this contention it becomes necessary to 
ascertain the extent to which the Uniform Declaratory 
Judgments Act is available. The act appears as section 
25-21,149, R. S. Supp., 1955, and sections 25-21,150 to 
25-21,164, R. R. S. 1943. 

Section 25-21,149, R. S. Supp., 1955, generally empow- 
ers courts of record to render declaratory judgments. 

Section 25-21,154, R. R. S. 1943, is as follows: “The 
court may refuse to render or enter a declaratory judg- 
ment or decree where such judgment or decree, if ren- 
dered or entered, would not terminate the uncertainty or 
controversy giving rise to the proceeding.” 

It is observable that this provision by its terms indi- 
cates discretionary rather than mandatory power. The 
decisions of this court appear to treat the power as dis- 
cretionary within the limits of the section. Smithberger 
v. Banning, 130 Neb. 354, 265 N. W. 10; Arlington Oil Co. 
v. Hall, 180 Neb. 674, 266 N. W. 583; Redick v. Peony 
Park, 151 Neb. 442, 37 N. W. 2d 801. 

Section 25-21,159, R. R. S. 1943, relates to the ques- 
tion of parties to a declaratory judgment action. The 
portion of the section of consequence here is the follow- 
ing: “When declaratory relief is sought, all persons 
shall be made parties who have or claim any interest 
which would be affected by the declaration, and no dec- 
laration shall prejudice the rights of persons not parties 
to the proceeding.” 

It is observable that the terms of this provision are 
mandatory, and this court has held that they are to be 
so regarded. In Wood Realty Co. v. Wood, 132 Neb. 817, 
273 N. W. 493, it was said: “It is well-settled law that 
the statute authorizing a declaratory judgment is ap- 
plicable only where all interested persons are made 
parties to the proceeding.” See, also, Redick v. Peony 
Park, supra; Schroder v. City of Lincoln, 155 Neb. 599, 
52 N. W. 2d 808; Nebraska Seedsmen Assn. v. Depart- 
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ment of Agriculture & Inspection, 162 Neb. 781, 77 N. 
W. 2d 464. 

As to the power of the court to render a judgment on 
the combined question of parties and issues this court 
has said: “The requisite precedent conditions of obtain- 
ing declaratory relief are: That a controversy exists 
in which a claim is asserted against one who has an in- 
terest in contesting it; that the controversy is between 
persons whose interests are adverse; that the parties 
seeking declaratory relief must have a legally protect- 
ible interest or right in the controversy; and that the 
issue involved is capable of present judicial determina- 
tion.” Schroder v. City of Lincoln, supra. See, also, 
Nebraska Seedsmen Assn. v. Department of Agriculture 
& Inspection, supra. 

It then becomes necessary to examine the record in 
order to ascertain whether or not within the meaning 
of these rules a declaratory judgment may properly be 
rendered. 

As already pointed out the action is to have declared 
unconstitutional, null, and void Legislative Bill No. 187 
enacted by the Sixty-seventh Session of the Legislature 
of Nebraska with September 18, 1955, the effective date 
thereof. The grounds upon which it is contended that 
the bill is unconstitutional are not important at this 
point in this opinion. 

By the bill an integrated system of state highways 
was defined and established. It is the contention of 
plaintiffs that this definition and establishment of the 
entire state highway system is unconstitutional. 

After the bill became effective, as is shown by the 
pleadings and the evidence, the State of Nebraska en- 
tered into contracts with various contractors for construc- 
tion and improvements on this system. The total obli- 
gation of the state to the contractors on these contracts 
amounts to more than four and one-half million dollars. 
In direct and practical application the plaintiffs by their 
action seek to have each and all of these contracts de- 
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clared null and void and thus prevent the contractors 
from performance under their contracts and from re- 
covery thereon from the State of Nebraska. 

More elaborately than previously stated it is a con- 
tention of defendants that there are not proper parties 
plaintiff for the purpose of maintenance of the action. 

This contention of defendants is without substantial 
merit. While it may be true that the city of Wakefield 
and the Northeast Nebraska Rural Public Power District 
have no such interest as to permit them to maintain the 
action, a question which is not decided, this may not be 
said as to the other plaintiffs. The other plaintiffs have 
become plaintiffs as taxpayers of the state. As such 
they were and are proper plaintiffs. 

In Woodruff v. Welton, 70 Neb, 665, 97 N. W. 1037, it 
was said: “A resident taxpayer, without showing any 
interest or injury peculiar to himself, may enjoin illegal 
expenditures by a public board or officer.” This state- 
ment was made in reference to a transaction within a 
county. However in Fischer v. Marsh, 113 Neb. 153, 
202 N. W. 422, a case involving state funds, the quotation 
was treated as applicable. Again in Rein v. Johnson, 149 
Neb. 67, 30 N. W. 2d 548, the principle was reannounced. 

The same may not be said as to parties defendant. The 
subject of the audit and allowance of claims against pub- 
lic funds is inevitably of vital concern under the issues 
presented. The functions in this connection are those of 
the Auditor of Public Accounts. See, §§ 84-302 and 84- 
303, R. R. S. 1943; § 84-304, R. S. Supp., 1955. Clearly 
under the rules cited he was a necessary party. The 
State Treasurer was no less a necessary party, since all 
payments must be made out of funds over which he has 
exclusive control. See § 84-602, R. R. S. 1943. 

As has been pointed out the declaration which the 
plaintiffs seek would have the effect of invalidating 30 
contracts between the State of Nebraska and 16 contrac- 
tors for the construction upon the defined highways. 
Yet none of them was made a party to this action. These 
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were necessary parties. This conclusion clearly conforms 
to the result of the analysis of the statute relating to 
necessary parties appearing in Redick v. Peony Park, 
supra, from which we are unwilling to depart. 

In the light of this, necessity does not arise for con- 
sideration of the defendants’ contention that no justici- 
able issue was presented for consideration, or for a con- 
sideration of the plaintiffs’ assignments of error. It be- 
comes necessary to say only that necessary parties were 
not made parties defendant, hence plaintiffs could not 
properly maintain the action. On that ground the adju- 
dication of the district court in dismissing the action 
is affirmed. 

AFFIRMED. 


Grace M. HAUvFF, APPELLEE, V. KATHERINE KIMBALL, 
EXECUTRIX OF THE ESTATE OF A. C. KIMBALL, 
DECEASED, APPELLANT. 

TT N. W. 2d 683 


Filed June 29, 1956. No. 34054. 


1. Workmen’s Compensation. A latent injury, progressive in 
character, which results in compensable disability, occurs within 
the meaning of the Nebraska Workmen’s Compensation Act 
when the condition produced by the injury culminates in disa- 
bility of the employee. 

If an occupational disease results from continual or 
repeated inhalation of small quantities of a deleterious sub- 
stance from the environment of the employment over a period 
of time, an afflicted employee is injured when the accumulated 
effects of the substance manifest themselves by causing disability 
of the employee, and the time of the injury within the meaning 
of the Nebraska Workmen’s Compensation Act is when disa- 
bility is first experienced by the employee. 

The Nebraska Workmen’s Compensation Act provides 

benefits on account of the death of an employee caused by an 

occupational disease arising out of and in the course of the 
employment for the use of the dependents of the employee. 

It is the practice of this court in all cases under the 
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Nebraska Workmen’s Compensation Act to avoid rules of tech- 
nical interpretation as much as is possible and to determine the 
intention of the Legislature from the language of the act as a 
whole rather than from loose words or phrases of isolated 
paragraphs. 


APPEAL from the district court for Lancaster County: 
Harry ANKENY, JUDGE. Affirmed. 


Doyle, Morrison & Doyle, for appellant. 
Neely, Otis & Neely, for appellee. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bosiaucu, JJ. 


Bos.aucu, J. 


Walter R. Hauff, referred to herein as the deceased, 
was a granite cutter. He was employed by A. C. Kim- 
ball, who used the name of Kimball Monument Com- 
pany in the conduct of his business at McCook and who is 
referred to herein as Kimball, from December 1923 until 
he was disabled in July of 1954. He substantially man- 
aged and performed the work required not including 
sales and promotion. He employed others to assist him 
infrequently and at irregular intervals. His work of 
converting stones into monuments was done in a room 
about 16 feet wide and 50 feet long. In this was a 
workshop and a sandblast room. The latter was in the 
northeast part of the workshop, was about 8 feet by 10 
feet, and about 8 feet high. It had an exhaust fan in 
the ceiling estimated to have been not more than 50 per- 
cent efficient. There was a door in the ceiling through 
which were admitted the stones when work was to be 
done on them. In one part the stones were put on 
bankers and in the other the sandblast machine was lo- 
cated. An opening in the latter was covered with fine 
screen through which the operator observed the work. 
The operator was required to wear goggles to prevent 
sand and dust from entering his eyes. The stone was pre- 
pared for marking in the outer workshop, the lettering 
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was there marked on the stone, and a coat of glue was 
put on the parts of the stone that were to be protected 
from the abrasive action of the sandblast. 

The stone was then taken to the sandblast room where 
the lettering was done by placing silica sand under great 
pressure against the stone by the operation of the sand- 
blast machine. When this operation was completed 
the finishing work was done, especially on raised- 
letter monuments, in the workshop area. This was ac- 
complished with an air hammer and chisel. This caused 
a large amount of dust to be released in the air. The 
chisel did not chip off the stone but it did create stone 
dust. The sandblast operation made a great amount of 
dust. The stone would be covered with from one-quarter 
to one-half an inch of white flour-like dust from the 
sand and the operator would be saturated and covered 
with it. The sand was used more than once but it was 
required to be screened each week to separate the dust 
from the abrasive. The dust from the silica sand con- 
stantly saturated the air in the building and each part of 
it. The deceased usually conducted these operations and 
when he finished he looked as though he had been 
showered all over with flour. The time required to 
complete the sandblasting and do the finishing work on 
a stone was from one-half hour to 5 hours, depending 
upon the size of the stone and the amount and character 
of the lettering thereon. The sandblast room had three- 
fourths inch matched pine lumber on the inside of it and 
the inner surface of the lumber was covered with rubber. 
The deceased actively worked as a granite cutter from 
1915 until he became disabled in July 1954. The last 
31 years of this period he was engaged by Kimball at 
McCook. His wages were $75 per week. Appellee is his 
dependent. 

The deceased performed the duties of his employment 
to July 3, 1954. He had suffered some discomforture 
from arthritis and it was observed in the spring of 1954 
that his breathing was not normal when he was lying 
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down or exerted himself. This became more pronounced 
thereafter. The record does not advise that he had at any 
time during his engagement at McCook been detained 
from his labors by illness before July 3, 1954. He then 
became disabled, he was thereafter wholly incapacitated 
to perform labor, and he was after about August 1, 1954, 
hospitalized until his death November 3, 1954. His nor- 
mal weight was about 168 pounds. In the spring of 
1954 it had decreased to about 148 pounds and in Au- 
gust of that year it was 113 pounds. , 

Appellee instituted and prosecutes this cause to re- 
cover benefits awarded by the Nebraska Workmen’s 
Compensation Act for disability suffered by the deceased 
from July 12, 1954, to and including November 3, 1954, 
and dependency benefits subsequent to the death of the 
deceased, the husband of appellee. The district court 
found for appellee and awarded her judgment against 
Katherine Kimball as executrix of the estate of A. C. 
Kimball who was substituted by revivor as defendant in 
the cause because of the death of the original defend- 
ant, for $28 per week from July 12, 1954, to and including 
November 3, 1954, a period of 16 3/7 weeks, as temporary 
total disability benefits, and thereafter and in addition 
thereto $28 per week for a period of 308 4/7 weeks as 
dependency benefits due to the death of the deceased 
resulting from a compensable disease, hospital and medi- 
cal expenses paid by appellee in the sum of $335.50, 
and burial benefits in the sum of $300. 

The thesis of appellant is that the evidence does not 
establish that deceased was afflicted with an occupational 
disease; that if he was it did not arise out of or in the 
course of his employment by Kimball but while he was 
employed by others; that the Nebraska Workmen’s Com- 
pensation Act does not provide benefits for death caused 
by occupational disease; and that disability from occu- 
pational disease is not compensable by the act if the 
disease was contracted before 1943, the date the act 
was amended making such disability compensable. 
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The proof is that the cause of the death of the de- 
ceased was what is sometimes termed silicosis but 
medically known as pneumoconiosis silicosis, an inflam- 
matory disease of the lungs due to silica dust. The rec- 
ord shows without dispute that silicosis is an occupa- 
tional disease; that the deceased was for more than 30 
years while employed by Kimball subjected to condi- 
tions favorable to the contraction of the disease, that 
is, the environment of the employment was atmosphere 
permeated with silica dust inhaled over a period of 
time by deceased in the air he breathed; that he first 
suffered disability about July 3, 1954; and that soon 
thereafter it was discovered for the first time that he 
had the disease. The evidence supports the conclusion 
that the personal injuries to deceased within the mean- 
ing of the Nebraska Workmen’s Compensation Act were 
caused by a compensable disease arising out of and in 
the course of his employment by Kimball. Associated 
Indemnity Corp. v. Industrial Accident Commission, 124 
Cal. App. 378, 12 P. 2d 1075. 

The Nebraska Workmen’s Compensation ‘Act was 
amended in 1943 to include within its scope and oper- 
ation personal injury caused an employee by occupational 
disease. Laws 1943, c. 113, § 1, p. 397. Since the effec- 
tive date of the amendment personal injury caused to an 
employee by occupational disease arising out of and 
in the course of his employment entitled the employee 
to compensation therefor from his employer as desig- 
nated in the act. § 48-101, R. R. S. 1943. The terms 
“injury” and “personal injuries” are defined by the 
act as violence to the physical structure of the body 
and it is provided therein that the terms shall include 
disablement resulting from occupational disease arising 
out of and in the course of employment in which the 
employee was engaged. § 48-151, R. R. S. 1943. An 
occupational disease is classed not as an accident but as 
an injury. The act associates occupational disease with 
accidental injuries and applies the law applicable to one 
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to the other but it does not prescribe a method by which 
the time of injury in case of occupational disease may 
be ascertained. This court has not been required be- 
fore the appearance of this cause to resolve that pre- 
cise problem. It has been the subject of decision by 
other courts. 

In Textileather Corp. v. Great American Indemnity 
Co., 108 N. J. Law 121, 156 A. 840, it was decided: 
“Under the Workmen’s Compensation act, as amended, 
the time fixed for compensation for disability or death 
occurring by reason of certain occupational diseases is 
when incapacity or death occurs, and not when the 
poison specified makes its first appearance.” The opin- 
ion contains the following: “It is a well known fact that 
industrial diseases are gradual in development—the first 
and early steps are not always perceptible. The rate of 
progress may vary. * * * Sometimes the disease is quies- 
cent and latent; sometimes the fatal course is swift. 
Medical science cannot always detect and describe the 
progress of disease. Employes exposed to occupational 
diseases frequently work for different employers. It is 
unthinkable that the legislature should have contem- 
plated that in such instances the recovery of compen- 
sation should be defeated. The legislature has properly 
assumed a benevolent care for workmen, * * “* The 
legislature must have intended that compensation should 
be determined, subject to procedural limitations, when 
the disability or death occurred, and at no other time. 
Otherwise, the whole plan would prove ineffective.” 

Marsh v. Industrial Accident Commission, 217 Cal. 
338, 18 P. 2d 933, 86 A. L. R. 563, discussed the subject 
in this manner: ‘“An injury may arise out of and in 
the course of the employment when there is a causal con- 
nection between the employment and the injury; but for 
the purposes of compensation the injury dates from 
the time when the diseased condition culminates in an 
incapacity for work, and it is at that time that the em- 
ployer’s liability becomes fixed, for until then the work- 
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man has received no injury in the legal sense, though 
the seeds productive of the injury had lodged in his 
frame long before.” 

Zurich General Accident & Liability Ins. Co. v. In- 
dustrial Commission, 203 Wis. 135, 233 N. W. 772, ex- 
presses the conclusion of the court in this language: 
“Upon a full reconsideration of the entire matter, it is 
considered that it should be held that the ‘time of acci- 
dent’ within the meaning of the statute in occupational 
disease cases should be the time when disability first 
occurs; * 

The court stated in Associated Indemnity Corp. v. In- 
dustrial Accident Commission, supra: “Where an oc- 
cupational disease results from the continual absorption 
of small quantities of some deleterious substance from 
the environment of the employment over a considerable 
period of time, an afflicted employee can be held to be 
‘injured’ only when the accumulated effects of the sub- 
stance manifest themselves, which is when the employee 
becomes disabled and entitled to compensation; and the 
‘date of injury’, within the meaning of the Workmen’s 
Compensation Act, is the date when the disability is 
first incurred, and the six months’ period of limitations 
runs from that date and not from the time the employee 
has knowledge of the disease.” See, also, Annotation, 
86 A. L. R. 572. 

It has been consistently declared by this court that 
a latent injury, progressive in character, which results 
in compensatory disability, occurs within the meaning 
of the Nebraska Workmen’s Compensation Act when 
the condition produced by the injury culminates. Jo- 
hansen v. Union Stock Yards Co., 99 Neb. 328, 156 N. 
W. 511; Travelers Ins. Co. v. Ohler, 119 Neb. 121, 227 
N. W. 449; Marler v. Grainger Bros., 123 Neb. 517, 243 
N. W. 622; Park v. School District, 127 Neb. 767, 257 
N. W. 219; Keenan v. Consumers Public Power Dist., 
152 Neb. 54, 40 N. W. 2d 261. See, also, Annotation, 
108 A. L. R. 316. 
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The cause of action for benefits under the Nebraska 
Workmen’s Compensation Act alleged in this cause did 
not accrue until the injury to the deceased culminated 
in his disability in July 1954. The time of the amend- 
ment of the act enlarging its scope to include occupa- 
tional diseases is immaterial to this case. 

The major premise of appellant in this litigation is 
that the Nebraska Workmen’s Compensation Act does 
not provide benefits for the death of an employee caused 
by occupational disease arising out of and in the course 
of his employment. The Legislature amended the act 
to afford benefits for injury or death suffered by an 
employee from occupational disease arising out of and 
in the course of his employment. This is clear proof 
of the purpose and intention of the Legislature to pro- 
vide coverage of the result of such illness suffered by an 
employee within the provisions of the act and death 
benefits to his dependents in the event of death from 
such cause. This is expressed by the court in Texti- 
leather Corp. v. Great American Indemnity Co., supra: 
“The legislature in setting up a plan for compensation 
for occupational diseases intended to provide a complete 
and workable arrangement for the compensation of those 
disabled by occupational diseases, and also for suitable 
provisions for their dependents in the event of death.” 

The relevant part of section 48-101, R. R. S. 1943, is as 
follows: “When personal injury is caused to an em- 
ployee by accident or occupational disease, arising out 
of and in the course of his * * * employment, of which 
the actual or lawful imputed negligence of the employer 
is the natural and proximate cause, such employee shall 
receive compensation therefor from his * * * employer 
if the employee was not willfully negligent at the time 
of receiving such injury.” Section 48-109, R. R. S. 1943, 
declares: “If both employer and employee become sub- 
ject to sections 48-109 to 48-147, both shall be bound by 
the schedule of compensation provided in section 48-121, 
which compensation shall be paid in every case of injury 
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or death caused by accident or occupational disease aris- 
ing out of and in the course of employment, except acci- 
dents caused by, or resulting in any degree from the em- 
ployee’s willful negligence as defined in section 48-151.” 
The pertinent portion of subparagraph (4) of section 48- 
151, R. R. S. 1943, is: ‘The terms ‘injury’ and ‘personal 
injuries’ shall mean only violence to the physical struc- 
ture of the body and such disease or infection as natu- 
rally results therefrom. The terms shall include disable- 
ment resulting from occupational disease arising out of 
and in the course of the employment in which the em- 
ployee was engaged and which was contracted in said 
employment, and the disability commenced within two 
years subsequent to the date of termination of the em- 
ployment.” 

The essence of the quoted provisions is a legislative 
mandate that if injury is caused an employee by accident 
or occupational disease arising out of and in the course 
of his employment the employee shall have compensation 
therefor from his employer unless the injury was caused 
by willful negligence of the employee; that the employer 
and the employee are bound by the schedule of compensa- 
tion contained in the act and such compensation shall be 
paid for every “injury or death caused by accident or oc- 
cupational disease” arising out of and in the course of 
the employment not caused by willful negligence of the 
employee as defined in the act; and that the terms “in- 
jury” and “personal injuries” include disablement re- 
ceived from occupational disease arising out of and in 
the course of the employment. The operation of the 
provisions for death benefits is conditioned by the words 
“If death results from injuries.” § 48-122, R. S. Supp., 
1955. The terms “injury” and “injuries” include disable- 
ment from occupational disease. It follows that if the 
disablement of an employee from such disease results 
in his death the employee is covered by the act and his 
dependent is entitled to death benefits provided therein 
because the first section of the act says compensation is 


64 NEBRASKA REPORTS [ VoL. 163 
Hauff v. Kimball 


payable “When personal injury is caused to an employee 
by accident or occupational disease.” The language of 
Dobesh v. Associated Asphalt Contractors, 138 Neb. 
117, 292 N. W. 59, may be appropriately repeated: “We 
would hesitate in this situation to allow the loose lan- 
guage of one section to curtail or defeat, by technical 
construction, the general intent which the legislature 
has declared as to the entire statute. In all questions 
under the workmen’s compensation law, it is our duty 
to avoid rules of technical construction as much as pos- 
sible, and to determine the intention of the legislature 
from the language of the act as a whole, rather than from 
the loose words or phrases of isolated paragraphs.” The 
argument that the act does not provide benefits for the 
death of an employee caused by occupational disease 
is without merit. 

Appellee contends the penalty provision of the act 
should be applied to and enforced in this case. § 48- 
125, R. R. S. 1943. There is no indication in the record 
that the defense raised was not in good faith or that 
delay in the litigation was caused by appellant. The 
principal ground of defense urged by appellant raised a 
question of law of first impression in this jurisdiction. 
It is not considered that this is an appropriate case for 
exaction of a penalty. 

The judgment of the district court should be and it is 
affirmed. Appellee should be and is allowed an attor- 
ney’s fee to be paid by appellant in the sum of $250 to 
be taxed as costs and all costs of appeal should be and 
they are taxed to appellant. 

AFFIRMED. 
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Elsasser v. Szymanski 


Opa. L. ELSASSER, APPELLANT, V. WILLIAM A. SZYMANSKI 
ET AL., APPELLEES. 
77 N. W. 2d 815 


Filed July 6, 1956. No. 33966. 


1. Boundaries. Section 34-301, R. R. S. 1948, is broad enough to, 

and does, authorize actions in equity to determine boundaries of 

real estate, the ownership of which is in whole or in part in 
dispute. 

Adverse Possession. The plea of title to land by adverse pos- 

session must be proved by actual, open, exclusive, and adverse 

possession under claim of ownership for the full statutory 
period of 10 years. 

The possession must not only have been actual, open, 
and continuous, but it must have been accompanied by an inten- 
tion on his part to hold the land as the owner of it. 

4. Easements. An easement is usually defined as a right in the 
owner of one parcel of land, by reason of such ownership, to 
use the land of another for a special purpose not inconsistent 
with the general property right of the owner. 

5. Waters. Surface waters may be controlled by the owner of 
the land on which they fall, or originate, or over which they 
flow and he may refuse to receive any that falls, or originates, 
or flows on or over adjoining land. His right in this respect 
however must be so exercised as not to unnecessarily or negli- 
gently cause injury to the rights and property of others. 


po 


AppEAL from the district court for Douglas County: 
Patrick W. Lyncu, Jupce. Affirmed. 


A. W. Elsasser, for appellant. 
Martin A. Cannon, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


WENKE, J. 


Opal L. Elsasser brought this action in the district 
court for Douglas County against William A. Szymanski 
and Elizabeth L. Szymanski. The purpose of the action 
is to have judicially determined the boundary line be- 
tween the parties’ adjoining properties located in Omaha. 
The relief sought is a mandatory injunction to compel 
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defendants to remove any and all structures and en- 
croachments which they have placed across the parties’ 
boundary line and on plaintiff’s property and to per- 
manently enjoin them from again doing so. Plaintiff 
also asks for damages which she claims she suffered by 
reason thereof. Trial was had. After plaintiff had 
adduced her evidence the trial court sustained defend- 
ants’ motion to dismiss her action, and did so. Plaintiff’s 
motion for new trial having been overruled, she per- 
fected this appeal therefrom. 

The parties agree, in view of the trial court’s ruling, 
that in considering the record this court will apply 
thereto the following principle: ‘The plaintiff, as against 
a motion for a directed verdict, is entitled to have every 
controverted fact resolved in his favor and to the bene- 
fit of every inference that can reasonably be deduced 
from the evidence.” Koutsky v. Bowman, 157 Neb. 919, 
62 N. W. 2d 114. However, in an action of this char- 
acter, appellant must recover upon the strength of his 
own title, not upon the weakness of his adversary. 
Knight v. Denman, 64 Neb. 814, 90 N. W. 863. 

The record shows that in October 1927 appellant be- 
came the owner of the south 43.85 feet of Lot 55, Rees 
Place, an addition to the city of Omaha. These premises 
she has ever since occupied with her family as their 
home. Located thereon is a house and a three-car garage, 
the driveway to the garage running along the north 
edge of the property from Twenty-eighth Street east. 
The garage is located on the northeast part of the 
property. 

Defendants, in October 1944, became the owners of 
the property located immediately to the north of appel- 
lant’s property. It is described as the north 21.92 feet 
of Lot 55 and south 21.92 feet of Lot 56, Rees Place, 
an addition to the city of Omaha. On this property is 
located a duplex in which appellees make their home. 

The lots are approximately 140 feet in depth from west 
to east and face west on Twenty-eighth Street. The 
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duplex on appellees’ property is located 4 feet north 
of their south lot line and immediately to the south of 
the duplex was a 3 foot 6 inch cement sidewalk. In 
April 1953 appellees put in a fence along the boundary 
line from a point about in line with the east side of 
appellant’s house and extending east 71.7 feet to within 
about 12.5 feet of the back of their property. This 
fence consists of a cement base in which are set steel 
posts, the fence being woven wire. Later, in October 
1953, appellees widened the sidewalk south of their 
duplex some 5 to 6 inches. Appellant contends both 
of these improvements encroach on her property and 
interfere with her rights, especially the use of her drive- 
way just north of her home. In connection with wid- 
ening the sidewalk appellees removed a section of fence, 
about 9 feet 6 inches in length, from a post supporting 
an archway located across the sidewalk at the south- 
west corner of their duplex. Because of the sidewalk 
being widened appellant contends this was also in vio- 
lation of her rights. We will discuss the factual situa- 
tion in more detail as we deal with the several conten- 
tions appellant makes. 

While this is an action primarily for the purpose of 
establishing a boundary line under section 34-301, R. R. 
S. 1943, we have said of this statute that it: “* * * is 
broad enough to, and does, authorize action in equity 
to determine boundaries of real estate, the ownership of 
which is in whole or in part in dispute.” McGowan 
v. Neimann, 139 Neb. 639, 298 N. W. 411. 

Although appellant testified she and her family have 
never occupied more than to their lot lines and only 
want to occupy the land they own, the fact is, particu- 
larly in relation to the driveway as it passes between 
the houses, she herein claims more than to her lot line by 
virtue of adverse possession. In regard to this claim 
we have said: “The plea of title to land by adverse 
possession must be proved by actual, open, exclusive and 
adverse possession under claim of ownership for the full 
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statutory period of ten years.” McGowan v. Neimann, 
144 Neb. 652, 14 N. W. 2d 326. 

“The possession must not only have been actual, open, 
and continuous, but it must have been accompanied 
by an intention on his part to hold the land as the owner 
of it. It must have been under a claim of ownership.” 
Colvin v. Republican Valley Land Assn., 23 Neb. 75, 36 
N. W. 361, 8 Am. S. R. 114. See, also, Knight v. Den- 
man, supra. 

The most that can be said of appellant’s testimony 
in this regard is that occasionally the wheels of cars 
and trucks using her driveway would get onto the area 
between the south edge of appellees’ sidewalk and their 
lot line. We do not think adverse possession can be 
based on such occasional acts of trespass. Knight v. 
Denman, supra. 

Appellant contends, because the original sidewalk 
south of the duplex was only constructed 3 feet 6 inches 
wide when, in 1922, it was put in by the original owners 
of both properties, Benson and Carmichael, and then 
left in that condition until October 1953, that there has 
been a recognition of and acquiescence in her ownership 
of 5 to 6 inches south of this sidewalk to the boundary 
line. See McGowan v. Neimann, 144 Neb. 652, 14 N. W. 
2d 326. We do not think an owner of property recognizes 
and acquiesces in the ownership by his neighbor of any 
part of his property merely because, in constructing 
a sidewalk near the edge of his property, he does not 
extend it to his property line. An owner of real prop- 
erty can put a sidewalk on his land wherever he pleases 
and by doing so does not thereby recognize a relinquish- 
ment to his ownership of any part of the property out- 
side thereof. 

On the west 27.9 feet of the boundary line appellant 
had built a white picket fence. This was done in 1939. 
The east end of this fence had been nailed to a post on 
appellees’ land. The post was the outer support of 
an archway built over the sidewalk south of the duplex 
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at the southeast corner thereof. The outer edge of this 
post is on the property line. In October 1953 appellees 
unfastened this fence from the post and, by extending 
the sidewalk out to the property line, made it impossible 
to refasten the fence to the post in the identical man- 
ner in which it had been. In this respect appellant 
claims an easement which she had has been interfered 
with. We have defined an easement as follows: “An 
easement is usually defined as a right in the owner of 
one parcel of land, by reason of such ownership, to 
use the land of another for a special purpose not incon- 
sistent with the general property right of the owner.” 
Paloucek v. Adams, 153 Neb. 744, 45 N. W. 2d 895. 

In regard to an easement we have said: “A trial court 
may determine the extent of an easement arising by 
prescription in an injunction action and restrain inter- 
ference with rights found to exist by virtue of the find- 
ings so made.” Paloucek v. Adams, supra. 

While appellant can maintain this fence on her prop- 
erty we do not think, by what had been done, she could 
require appellees to forever refrain from making any 
changes on their property. In other words, she could 
not compel appellees to keep this post available in an 
identical status merely so she could keep this fence 
fastened thereto. 

Appellant contends the fence built by appellees in- 
terferes with what has been the drain of waters toward 
the rear of these properties. The evidence shows this 
drainage is surface waters. See Courter v. Maloley, 152 
Neb. 476, 41 N. W. 2d 732. 

Of surface waters we have said: “In this jurisdic- 
tion it is a general rule that surface waters may be 
controlled by the owner of the land on which they fall, 
or originate, or over which they flow and he may re- 
fuse to receive any that falls, or originates, or flows on 
or over adjoining land. His right in this respect how- 
ever must be so exercised as not to unnecessarily or 
negligently cause injury to the rights and property of 
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others. Jorgenson v. Stephens, 143 Neb. 528, 10 N. W. 
2d 337; Snyder v. Platte Valley Public Power and Irriga- 
tion District, supra (144 Neb. 308, 13 N. W. 2d 160, 160 
A. L. R. 1154).” Courter v. Maloley, supra. 

Also that: “As to surface waters he may set up 
works so as to prevent their entry upon his land pro- 
vided that he is free from negligence in the construc- 
tion of the works even though damage to an adjoining 
landowner may be an incident thereof.” Courter v. 
Maloley, supra. 

And an easement for the flow thereof cannot be ob- 
tained by prescription. Courter v. Maloley, supra. Con- 
sequently appellees had a right to do what they did, 
even though it affected the flow of this surface water, as 
long as what they did was on their own land and not 
negligently done. 

We come then to the actual boundary line itself. If 
the survey made by Ostrom for the appellees is correct, 
then none of the things done by appellees extend over 
onto appellant’s property. However, if the survey made 
by Thomas for appellant is correct then the cement 
base of the fence at its west end extends 1.2 inches 
onto appellant’s property and at the east end 3.6 inches. 
If this is true, and appellant has established it, then, of 
course, she is entitled to an order requiring appellees 
to remove the fence to the extent it encroaches on her 
property. 

Rees Place addition was originally surveyed and plat- 
ted in 1882. It consisted of 8 lots numbered 53 to 
60. Each lot was 66 feet wide and 140 feet in length. 
They faced west on Twenty-eighth Street. The area 
between Twenty-seventh and Twenty-eighth Streets was 
apparently a ravine or draw some 30 feet in depth. 
Nothing was done with this property until 1922 when 
it was all owned by Benson and Carmichael. They had 
it resurveyed by Meuntefering but because some of the 
area had been filled in and due to the passage of time 
none of the stakes set out at the time of the original 
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survey in 1882 could be found. Consequently Meunte- 
fering had to make a resurvey and set out new stakes. 

Benson and Carmichael decided to develop the addi- 
tion. In doing so they increased the number of lots 
from 8 to 12, although they retained the old numbers, 
Stakes were set out to mark the corners of the new 
lots. The amount of ground in the addition was found 
to be slightly deficient as compared to what was shown 
on the original plot so the new lots were established 
at a width of 43.84 feet at the west end on Twenty- 
eighth Street and 43.87 feet on the east end or at the 
alley. These lots were improved by Benson and Car- 
michael and then sold on the basis of the resurvey. 
The foregoing is the background for the description 
contained in both appellees’ and appellant’s deeds. 

Both Ostrom and Thomas tried to perpetuate Meunte- 
fering’s resurvey accepting that as what should be 
used. They both found the stake at the west property 
line but neither could find the one at the back or east 
property line. Consequently both set new stakes and 
these are 6 inches apart and give rise to the difficulties 
here. Ostrom’s stake, which was set 6 inches south of 
that subsequently set by Thomas, was used by appellees. 
According to it everything appellees did was constructed 
on their property. However, according to the Thomas 
resurvey the base of the fence made the encroachments 
already referred to. 

Thomas testified they did the best they could but 
admitted there could be error in the resurvey he made 
as no one making a resurvey can be sure of exactly re- 
locating the original markings; that such a resurvey 
could, depending upon the conditions under which it was 
made, be off as much as 3 inches; and that it is difficult 
to relocate such a corner, therefore he could not be 
positive whether his or Ostrom’s resurvey is correct. 
Since appellant must depend upon the strength of her 
claim we do not think she has made a case. There is 
another significant fact appearing on the survey plat 
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made by Thomas. If Ostrom’s survey is correct then 
the duplex on appellees’ property was originally con- 
structed square with the south property line, if Thomas’ 
survey is correct, it was not. Taking the evidence ad- 
duced by the appellant to establish the boundary line in 
its best light we do not think it establishes the survey 
of Ostrom to be wrong and that of Thomas right, nor 
do we think it establishes any encroachment by appellees 
on the appellant’s property by reason of the improve- 
ments they made. 

Having come to the foregoing conclusions we affirm the 
action of the trial court. 

AFFIRMED. 


Minnie E. DRYER, APPELLANT, v. EUGENE H. MALM ET AL., 
APPELLEES. 
77 N. W. 2d 804 


Filed July 6, 1956. No. 38974. 


1. Trial. A motion for a directed verdict or its equivalent must be 
treated as an admission of the truth of all material and relevant 
evidence submitted on behalf of the party against whom the 
motion is directed, and such party is entitled to have every 
controverted fact resolved in his favor and to have the benefit 
of every inference which can reasonably be deduced from the 
evidence. 

In an action wherein there is any evidence which will 
support a finding for a party having the burden of proof, the 
trial court cannot disregard it and direct a verdict against him. 

3. Negligence: Trial. In a case where different minds may rea- 
sonably draw different conclusions or inferences from the ad- 
duced evidence, or if there is a conflict in the evidence as to 
whether or not the evidence establishes negligence or contribu- 
tory negligence, and the degree thereof, when one is compared 
with the other, such issues must be submitted to a jury. 


4. Negligence. Proximate cause, as used in the law of negligence, 
is that cause which in a natural sequence, unbroken by any 
efficient intervening cause, produces the injury, and without 
which the accident could not have happened. 

5. Automobiles: Negligence. As a general rule it is negligence 
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as a matter of law for a motorist to drive an automobile on a 
highway in such a manner that he cannot stop in time to 
avoid a collision with an object within the range of his vision. 
Exceptions to the general rule are situations 
where on streets or highways the nature of the object or its 
condition or color in relation to the street or highway may be 
such as to affect immediate visibility. 

Exceptions do not extend to that which is 
clearly seen or in the exercise of ordinary care would or should 
have been seen. 


In a negligence case the sudden emergency 
rule cannot be invoked by a party unless there is competent 
evidence to support a conclusion that a sudden emergency 
actually existed, unless the party invoking it has not brought 
the emergency on by his own act, and unless he has used due 
care to avoid it. 


APPEAL from the district court for Cheyenne County: 
Isaac J. NISLEY, JupGE. Affirmed. 


James L. Thorpe and George T. Burr, for appellant. 
Martin, Davis & Mattoon, for appellee. 


Heard before Simmons, C. J., CARTER, MEsSsMmoRE, 
YEAGER, CHAPPELL, WENKE, and Bos.aucu, JJ. 


YEAGER, J. 


This is an action in two causes of action by Minnie E. 
Dryer, plaintiff and appellant, against Eugene H. Malm 
and Joe Vetchek, defendants and appellees. The first 
cause of action is for damages for personal injuries which 
the plaintiff claims were caused by the negligence of the 
defendants. The second cause of action is for hospital 
and miscellaneous expenses incurred by H. G. Dryer, 
the husband of plaintiff, in the care and treatment of 
plaintiff, which it is claimed were made necessary by 
the negligence of the defendants. The claim for these 
expenses was duly assigned to plaintiff. 

The case came on for a trial to a jury. At the conclu- 
sion of plaintiff’s evidence, the defendant Malm made a 
motion for dismissal of plaintiff’s petition or in the al- 
ternative that a verdict be directed in favor of the defend- 
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ant and against the plaintiff. The motion to dismiss was 
sustained and judgment was rendered accordingly. The 
plaintiff filed a motion for new trial which was over- 
ruled. From the judgment and the order overruling the 
motion for new trial the plaintiff has appealed. 

The motion to dismiss was predicated upon the conten- 
tion of the defendant Malm that the evidence failed to 
establish the causes of action in favor of the plaintiff. 
The plaintiff asserts as ground for reversal that the court 
erroneously so found. This contention requires an an- 
alysis of plaintiff’s first cause of action and the evidence 
in support thereof. The second cause must stand or fall 
with the first. 

By her petition the plaintiff alleged, to the extent 
necessary to state here, that on February 4, 1954, at about 
9:15 a. m., she was driving a 1951 Oldsmobile sedan in 
a westerly direction in a careful manner about 11 miles 
north and east of Dalton, Nebraska, on a graveled county 
road in Cheyenne County, Nebraska; that she passed over 
a knoll and as she did so she saw that to the west the 
entire roadway and the borrow pits on both sides were 
completely blocked with sheep; that she applied the 
brakes of the automobile and swung it to the north edge 
of the road and, seeing that she could not drive safely 
through the flock of sheep, she pulled to the left or 
south edge of the road and into the ditch where the 
automobile turned over and she was thrown out and 
injured; and that the accident was the result of neg- 
ligence of the defendant Eugene H. Malm, owner of 
the sheep, and the defendant Joe Vetchek, the agent and 
servant of Malm, who was tending the sheep, in allow- 
ing them to block the highway. The particular specifi- 
cations of negligence are that the flock of sheep were 
allowed to block the highway in such manner as to en- 
danger the life and limb of motorists lawfully on the 
highway; in failing to warn motorists lawfully on the 
highway of the blockade caused by the sheep; and in 
permitting the sheep to be on the highway when by 
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the exercise of ordinary care they knew or should have 
known that injury and damage would be the natural 
and probable consequences of the sheep being at large 
on the highway. 

The defendant Malm filed an answer to the petition. 
There was no answer by the other defendant and no in- 
formation in the transcript to indicate that the other 
defendant was brought into the case by service of 
process, so for the further purposes of this opinion Malm 
will be treated as the only defendant. 

By answer the defendant admitted that the plaintiff 
had an accident but denied that negligence on his part 
or on the part of Vetchek was the cause. He further 
alleged that the proximate cause was negligence of the 
plaintiff which was more than slight. The negligence 
with which the plaintiff was charged was that she was 
driving at a high, dangerous, and excessive rate of speed 
while approaching and passing a hill crest contrary to 
the laws of Nebraska; that she failed to decrease her 
speed or to stop when she saw or should have seen the 
sheep after passing over the crest of the hill; that she 
failed to have or maintain her vehicle under proper 
control; that she failed to keep a reasonable lookout 
ahead; and that she failed to operate her vehicle in such 
a manner and at such a speed as to be able to stop within 
the range of her vision. 

By reply the plaintiff generally denied the charges 
of negligence made against her. With the pleadings in 
this state the case went to trial. 

In a determination of whether or not a motion for 
directed verdict or dismissal should be sustained cer- 
tain principles are of controlling importance. 

One is: “A motion for directed verdict or its equiva- 
lent * * * must be treated as an admission of the truth 
of all material and relevant evidence submitted on be- 
half of the party against whom the motion is directed, 
and such party is entitled to have every controverted 
fact resolved in his favor and have the benefit of every 
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inference that can reasonably be deduced from the evi- 
dence.” Fick v. Herman, 159 Neb. 758, 68 N. W. 2d 622. 
See, also, Stark v. Turner, 154 Neb. 268, 47 N. W. 2d 
569; Behrens v. Gottula, 160 Neb. 103, 69 N. W. 2d 384; 
Cook Livestock Co., Inc. v. Reisig, 161 Neb. 640, 74 N. 
W. 2d 370. 

Another is: “In an action where there is any evidence 
which will support a finding for a party having the 
burden of proof, the trial court cannot disregard it 
and direct a verdict against him.” Stark v. Turner, 
supra. See, also, Haight v. Nelson, 157 Neb. 341, 59 
N. W. 2d 576, 42 A. L. R. 2d 1; Parsons v. Cooperman, 
161 Neb. 292, 73 N. W. 2d 235; Davis v. Dennert, 162 
Neb. 65, 75 N. W. 2d 112. 

Another is: ‘Where different minds may reasonably 
draw different conclusions or inferences from the ad- 
duced evidence, or if there is a conflict in the evidence, 
as to whether or not the evidence establishes negligence 
or contributory negligence, and the degree thereof, when 
one is compared with the other, such issues must be sub- 
mitted to a jury.” Pierson v. Jensen, 150 Neb. 86, 33 
N. W. 2d 462. See, also, Thomison v. Buehler, 147 Neb. 
811, 25 N. W. 2d 391. 

Still another is: ‘“Proximate cause, as used in the 
law of negligence, is that cause which in a natural and 
continuous sequence, unbroken by any efficient inter- 
vening cause, produces the injury, and without which 
the accident could not have happened.” Anderson v. 
Byrd, 133 Neb. 483, 275 N. W. 825. See, also, Shupe v. 
County of Antelope, 157 Neb. 374, 59 N. W. 2d 710; 
Ambrozi v. Fry, 158 Neb. 18, 62 N. W. 2d 259; Ricker v. 
Danner, 159 Neb. 675, 68 N. W. 2d 338. 

The evidence viewed in the light of these rules dis- 
closes that the plaintiff came from the east over an ele- 
vation in a well-maintained gravel road with which she 
was familiar at a speed of 55 miles an hour or more 
but not in excess of 60 miles an hour. The road de- 
scended to the west. The rate of descent is not disclosed 
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but from exhibits it does not appear to be great. As 
she came over the elevation she had an open and unob- 
structed view of at least a half mile to the west. At the 
elevation she saw that the road over its entire width 
and across the borrow pits on both sides was blockaded 
by a flock of sheep estimated by her to be about 1,800. 
She was at the time about 400 feet to the east. She 
did not slacken the speed of the automobile and did 
nothing else to protect her safety or to avoid running 
into the blockade until she had traveled a distance of 
about 287 feet westward at which time she turned and 
went partly off the gravel to the right but came back 
on about 60 feet farther on, then crossed the road, and 
left it on the left side about 379 feet west of the eleva- 
tion and 10 or 12 feet east of the blockade. Whether or 
not she attempted to slacken speed at the point 287 
feet west is not made clear. She testified to the effect 
that she may have done so. Her best recollection was 
that she applied brakes when she started southwest 
across the road. That point was about 347 feet west of 
the elevation. Thus, according to her testimony, the 
first precautionary step in the interest of her own safety 
was taken when she was within a little more than 100 
feet of the barricade of which she had been fully cogni- 
zant for almost 300 feet. 

The theory of the motion for directed verdict or for 
dismissal was two-fold. The first was that the evidence 
was insufficient in proof that negligence of the defend- 
ant was the proximate cause of the accident. The sec- 
ond was that the evidence disclosed affirmatively that 
the plaintiff was guilty of contributory negligence more 
than slight which as a matter of law defeated her right 
to recover. 

Neither the ruling on the motion nor the journal entry 
dismissing the action discloses the theory adopted by 
the trial court in dismissing the action but the parties 
have presented the case here on the latter of the two 
theories and since the case may be properly and fully 
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disposed of by a consideration of that theory no con- 
sideration will be given to the other. 

The issue then, as is apparent, is that of whether or not 
on the facts as outlined the plaintiff was guilty of con- 
tributory negligence which was a proximate cause of 
the accident and which negligence was as a matter of 
law more than slight. 

The question here must be considered in the light 
of the following rule: “As a general rule it is negligence 
as a matter of law for a motorist to drive an automobile 
on a highway in such a manner that he cannot stop in 
time to avoid a collision with an object within the range 
of his vision.” Greyhound Corp. v. Lyman-Richey Sand 
& Gravel Corp., 161 Neb. 152, 72 N. W. 2d 669. See, also, 
Redwelski v. Omaha & C. B. St. Ry. Co., 1837 Neb. 681, 
290 N. W. 904; Mundy v. Davis, 154 Neb. 423, 48 N. W. 
2d 394; Fridley v. Brush, 161 Neb. 318, 73 N. W. 2d 376; 
Guerin v. Forburger, 161 Neb. 824, 74 N. W. 2d 870. 

The general rule has its exceptions which must also 
be considered. The exceptions embrace conditions un- 
der which reasonable minds may differ as to whether 
or not the driver was able to see in the exercise of 
ordinary care the situation with which he was con- 
fronted. The appropriate test has been fairly sum- 
marized as follows: ‘However, on unlighted streets and 
highways, and those lighted but where the light is ob- 
structed, we have made exceptions to this general rule 
when the nature of the object or its condition, such as 
color, dirt, et cetera, in relation to the highway or road, 
affected its immediate visibility or when, because of 
the lights of oncoming traffic, the driver’s attention is 
distracted or his vision impaired and his opportunity for 
immediate discernment thereby affected.” Buresh v. 
George, 149 Neb. 340, 31 N. W. 2d 106. 

The facts as disclosed bring this case clearly within 
the general rule and not any exception. The plaintiff 
had an unobstructed view of and saw the complete 
blockade about 400 feet away and did nothing whatever 
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in the interest of her own safety until she had traversed 
at a high rate of speed well over one-half of that dis- 
tance. It became her duty in the light of what she ad- 
mittedly knew and saw, in the exercise of ordinary care, 
to so operate her automobile as to bring it under con- 
trol and avoid such an eventuality as befell her. 

The plaintiff contends that from this duty a jury could 
properly say that she was excused on the ground that she 
was confronted by a sudden emergency. 

The sudden emergency rule is not applicable to a 
situation such as has been presented by the facts of 
this case. The controlling principle is the following: 
“The emergency rule cannot be successfully invoked 
by either party in a negligence case unless there is 
competent evidence to support a conclusion that a sud- 
den emergency actually existed, and then it cannot be 
successfully invoked by one who has brought that emer- 
gency upon himself by his own acts or who has not used 
due care to avoid it.” Roby v. Auker, 149 Neb. 734, 
32 N. W. 2d 491. See, also, Davis v. Dennert, supra. 

The sudden emergency here, if there was one, was 
brought about by the failure of plaintiff to use due care 
to avoid it. 

The conclusion reached is that the district court com- 
mitted no error in dismissing the action of the plaintiff. 
The judgment is affirmed. 

AFFIRMED. 


MINNIE W. FIREBAUGH, APPELLEE, V. FRANK E, FIREBAUGH, 
APPELLANT. 
17 N. W. 2d 891 


Filed July 6, 1956. No. 33977. 


1. Divorce: Appeal and Error. It is the duty of this court, on 
appeal of proceedings to modify a decree of divorce, to try it de 
novo on the record and to reach a conclusion uninfluenced by 
what was done by the trial court, except if there is irrecon- 
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cilable conflict in the evidence the court may consider that 
the trial court saw the witnesses and accepted one version of 
the facts. 

2. Divorce. The district court may at any time within 6 months 
of the trial and decision of a divorce case, if no appeal is taken 
therefrom, vacate or modify the decree therein. 


3. The right to vacate or modify a decree of divorce 
within 6 months of the trial and decision of the cause is not 
absolute but must be exercised within a sound discretion. 

4, In order that it may be said that the court exercised a 


sound judicial discretion in vacating or modifying a decree of 
divorce good reason therefor must be shown and it must also 
appear that such action did not produce an unconscionable 
result. 
APPEAL from the district court for Lincoln County: 
Isaac J. NisLEy, JupcE. Affirmed. 


William S. Padley, for appellant. 
Sam S. Diedrichs and Baskins & Baskins, for appellee. 


Heard before Smmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


BosLaucu, J. 

This cause concerns proceedings instituted by ap- 
pellee to modify a decree of divorce and to have an 
award of permanent alimony made to her. The relief 
was sought by petition filed in the divorce case less than 
6 months after its trial and decision. The decree was 
rendered April 5, 1955. The petition to modify it was 
filed September 28, 1955. 

Appellee was awarded an absolute divorce by de- 
cree of the district court of Lincoln County April 5, 
1955. It provided that appellee should have as her 
property the household goods and furniture then in 
the home of the parties except the floor covering in the 
dining and living room. The floor covering and the tools 
and personal effects of appellant were assured to him 
as his property and he was adjudged to pay the costs of 
the action including $150 awarded appellee as compen- 
sation of her attorney in the case. The property given 
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appellee had a value of $20. The appellant by fraud 
and deception overreached and fraudulently persuaded 
appellee to accept an unfair and unjust settlement. 

The parties were divorced by decree of court Sep- 
tember 11, 1952. There was awarded thereby to ap- 
pellee $1,261.17 and she received payment thereof Sep- 
tember 19, 1952. Appellant induced appellee to place 
in his custody $1,141 of the amount she received by 
representation and promise that appellant would buy a 
designated property in North Platte, have it conveyed 
jointly to the parties to this cause, and they would 
thereafter resume a marital relationship. Appellant used 
the money appellee gave him to purchase the property 
and had the title thereto conveyed to his son by a prior 
marriage, in violation of his obligation and promise to 
appellee and with the purpose and intention of defraud- 
ing her. Appellee did not disclose the facts recited 
above during the litigation resulting in the decree of 
April 5, 1955, because of the repeated false and fraudu- 
lent representations, request, and assurance of appel- 
lant that she should not do so; that if she refrained 
from doing so he would recompense appellee for the 
amount involved by assisting her in getting into a busi- 
ness of her own; and that he caused her to believe by 
his conduct and statements that they would again live 
together as man and wife. She believed, relied, and 
acted upon the statements and inducements of appellant. 
Appellee asked that the decree of April 5, 1955, be modi- 
fied and that she be awarded from appellant $1,141 with 
interest from the date she surrendered the money to 
appellant. 

Appellant denied the charges made by appellee; and 
alleged that appellee waived alimony and division of 
property except as set forth in the decree of April 5, 
1955; that he received no amount from her on Septem- 
ber 19, 1952, or at any time; that he made no promise to 
appellee at any time incidental to the decree of April 
5, 1955; that he was represented and acted only by his 
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counsel concerning all matters in that litigation; and 
that he did not promise to purchase property and place 
the title in the joint names of the parties. 

The trial court found generally for appellee; that the 
allegations of the petition for modification of the de- 
cree of April 5, 1955, were true; that appellant received 
from appellee $1,141 on September 19, 1952, in the man- 
ner and for the purpose stated in the petition; that appel- 
lant practiced fraud upon appellee to induce and cause 
her not to mention to her counsel the facts concerning 
the money she furnished appellant; that he caused 
appellee to refrain from having that matter pleaded, 
investigated, and adjudicated in the cause decided by 
the decree; and that the decree of April 5, 1955, should 
be modified by inserting therein the requirement that 
appellant pay the appellee $1,141 with interest thereon 
at 6 percent per annum from September 20, 1952, or a 
total sum of $1,362 in addition to the requirements of 
the original decree. A decree was rendered in accord- 
ance with the findings. This appeal challenges the 
correctness of the findings and decree of the trial court. 

The parties to this case were first married November 
26, 1951, at Burley, Idaho. They were divorced by 
decree rendered September 11, 1952. They lived to- 
gether again from about 3 weeks after the divorce de- 
cree until sometime in February 1954. They were mar- 
ried the second time in that month. The decree sought 
to be modified by the pending proceeding was rendered 
April 5, 1955, in an action commenced by appellee Jan- 
uary 11, 1955. 

The parties agree that the amount appellee received 
by the decree in the first divorce case was $1,261.17. 
This was paid to her September 19, 1952. The amount 
appellee gave appellant was $1,141. There are some 
general statements made from memory that do not 
wholly agree with these amounts but they are con- 
ceded by the parties to be correct and they were found 
by the trial court. Appellee gave the appellant money 
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because they planned to buy property. He was em- 
ployed by the Union Pacific Railroad Company and 
was making $600 per month. He said he would buy a lot 
and a barracks building with the money she gave him. 
The parties talked with a real estate firm about buying 
a lot. They were taken to view a lot. They examined 
it and talked about how they were going to build a house 
by the use of the material they had bought at Kearney. 
They went out to look at the property at North Platte 
three or four times and they went to Kearney several 
times in connection with the barracks property pur- 
chased. The property they examined in North Platte 
was purchased by appellant and the title was taken in 
the name of his son by a prior marriage. A house was 
constructed thereon and the parties were living there 
at the time of the divorce. Appellant claims that the 
property was bought with money of his son. Appellee 
first knew of this claim when it was stated in the divorce 
case. She thinks that she first learned that the title to 
the property was taken in the name of the son of appel- 
lant in June of 1954. 

Appellee did not present the facts about the money 
she gave appellant, the representations made concern- 
ing it, and the facts about the property which he bought, 
improved, and put in the name of his son because she 
believed, relied, and acted upon the statements, re- 
quests, and representations of appellant that if appellee 
would drop everything and not insist on anything in the 
divorce case he would make up to her what he owed 
her—meaning the money she gave him and referred to 
by her as $1,200; that he would help her start up in 
business; that he wanted her to come and live with him 
after she got the divorce; that the night before the de- 
cree was rendered in the last divorce case he urged 
her to drop everything and he would make it up after 
the divorce; and that at one time he told appellee that 
they would finish the house and when Bill, his son, 
‘came back he would do something about the title so that 
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they could both own it jointly because it was their money 
that bought the barracks and property. She testified 
she believed and relied upon what appellant said. She 
talked with appellant weeks after the divorce case was 
heard and she learned that he had no intention of doing 
anything for her. He then claimed that she did not. 
give him any money but he asked her to live with him. 
without being married and she refused. She believed 
until this time that he would respect his promises. She 
after that commenced this proceeding. 

The pastor of the First Methodist Church of North 
Platte had known the parties for about 3 years and he 
testified that appellant had talked with him on occasions 
about the disagreements between him and appellee. 
Appellant in September 1952, probably about September 
20, came to see the witness and told him he had made 
a financial settlement with his wife and that she had 
given him back some money. Appellant produced bills 
from his pocket and said there was $1,200 that his wife 
gave him to keep for her. A few days later while ap- 
pellant and the witness were talking, appellee arrived. 
She and appellant argued. She asked him for the money. 
He pleaded ignorance of what she was talking about. 
The witness asked appellant why he did not give appellee 
the money appellant had shown the witness. Appellee 
left and appellant complained to the witness that he 
had betrayed the confidence of appellant. 

A saleswoman for a real estate firm said she had nego- 
tiations with appellant concerning the sale of property. 
Appellee and appellant were in the office about three 
times and the saleswoman took them to examine the 
property. They told her about the barracks they bought 
and that they were going to build a house. Appellant 
told the saleswoman when they were alone and appellee 
was not present he was buying the property for his 
boy. There is no evidence that appellee was present 
when the deal was closed, and the conveyance was 
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made and delivered to appellant in which his son was 
named as grantee. 

The proof offered by appellant is a denial of all the 
material evidence produced by appellee. The evidence 
of each of the parties contains improbabilities. The 
explanations of appellant are evasive and far from con- 
vincing. He attempted to avoid many situations by 
denial or the assertion that he did not remember. He 
claims his son sent him the money to buy the property 
in North Platte discussed above but appellant could not 
say how it was sent, how much, or on how many occa- 
sions. It was not deposited in any customary manner 
so that there is a record. Appellant said when he got the 
money he put it in a hole under a dead tree about 7 
miles from North Platte. There is evidence he had an 
account in the First National Bank at North Platte. 
This illustrates the character of the testimony of 
appellant. 

The evidence conflicts. The court heard and observed 
the persons as they testified. A greater part of the evi- 
dence is oral. This appeal must be tried in this court 
de novo upon the record. The manner of the consider- 
ation of cases of this character in this court has often 
been stated and will not be repeated. Shepardson v. Chi- 
cago, B. & Q. R. R. Co., 160 Neb. 127, 69 N. W. 2d 376; 
Bahm v. Raikes, 160 Neb. 503, 70 N. W. 2d 507. 

The district court may at any time within 6 months of 
the trial and decision of a divorce case, if no appeal 
has been taken within 1 month therefrom, vacate or 
modify the decree therein. § 42-340, R. R. S. 1943; Pitt- 
man v. Pittman, 148 Neb. 864, 29 N. W. 2d 790; Roberts 
v. Roberts, 157 Neb. 163, 59 N. W. 2d 175. The right of 
the court to vacate or modify a decree of divorce within 
6 months of the rendition is not an absolute one but 
must be exercised within a sound discretion. The dis- 
cretion must be supported by good reason and the re- 
sult produced may not be unconscionable. In Pitt- 
‘man v. Pittman, supra, it is said: ‘No decree of divorce 
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shall become final or operative until six months after 
trial and decision except for purposes of review. * * * 
In a divorce action if no appeal shall be taken within 
three months (now 1 month) from trial and decision 
the court may within six months vacate or modify the 
decree. * * * The right to vacate or modify a decree of 
divorce within six months is not absolute but must be 
exercised within a sound discretion. * * * In order that 
it may be said that the court exercised a sound judicial 
discretion in vacating or modifying a decree of divorce 
good reason therefor must be shown and it must also be 
shown that such action would not produce an uncon- 
scionable result.” See, also, Shinn v. Shinn, 148 Neb. 
832, 29 N. W. 2d 629, 174 A. L. R. 510; Roberts v. 
Roberts, supra; Arent v. Arent, 159 Neb. 347, 66 N. W. 
2d 813; Kasai v. Kasai, 160 Neb. 588, 71 N. W. 2d 105; 
Moran v. Moran, 161 Neb. 372, 73 N. W. 2d 709. 

It may not be concluded that the trial court abused its 
discretion in the modification made by it in the decree 
of divorce involved in this cause. 

The judgment of the district court should be and it is 
affirmed. Appellee should be and is allowed as com- 
pensation of her counsel in this case the sum of $150, to 
be taxed as costs, and all costs of appeal should be and 
they are taxed to appellant. 

AFFIRMED, 


STATE oF NEBRASKA EX REL. THE SCHOOL DISTRICT OF 
SCOTTSBLUFF ET AL., APPELLEES, Vv. P. CoorerR ELLIS, 
County TREASURER OF SCoTTS BLurr County, NEBRASKA, 
ET AL., APPELLANTS, IMPLEADED WITH SCHOOL DISTRICT 
No. 2 ET AL., APPELLEES, STATE OF NEBRASKA EX REL. THE 
City oF SCOTTSBLUFF ET AL., INTERVENERS-APPELLEES. 
77 N. W. 2d 809 
Filed July 6, 1956. No. 33985. 


1. Officers. A county treasurer is considered a ministerial officer. 
However, he may be vested with power and authority of a 
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quasi-judicial character without affecting the general classifica- 
tion of a ministerial officer. 


2. The character of a duty as ministerial or discretionary 
must be determined by the nature of the act to be performed, 
and not by the office of the performer. 

3. When the law, in words or by implication, commits 


to any officer the duty of looking into facts, and acting upon 
them, not in a way which it specifically directs, but after a 
discretion in its nature judicial, the function is termed quasi- 
judicial. 

4. Officers: Taxation. A county treasurer is not personally liable 
in a civil action brought to recover funds paid in lieu of taxes 
by a public power district, a public corporation, when such 
officer is required to determine facts and construe a statute to 
enable him to distribute such funds. He is, under the circum- 
stances, exercising judgment and discretion and performing a 
quasi-judicial act. ; 

APPEAL from the district court for Scotts Bluff County: 
Fay H. Potiock, Jupce. Reversed and remanded with 
directions. 


Straight Townsend, for appellants. 
Mothersead, Wright & Simmons, for appellees. 


Jack E. Lyman and Neighbors & Danielson, for inter- 
veners-appellees. 


Heard before CarTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bosxaueu, JJ. 


MEsSSMORE, J. 

This is the second appearance of this case in this 
court. Our opinion in the first appeal will be found at 
160 Neb. 400, 70 N. W. 2d 320. Therein this court re- 
viewed the decree rendered in the disposition of three 
actions which were consolidated by the trial court. The 
purpose of the action was to have interpreted and de- 
clared the proper method for allocation and distribution 
under section 70-653, R. R. S. 1943, of funds received by 
P. Cooper Ellis, the county treasurer of Scotts Bluff 
County, from Consumers Public Power District under 
the provisions of section 70-651, R. R. S. 1943. 
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To identify the three actions consolidated as afore- 
said, the first was by the State of Nebraska, on relation 
of the junior college district of Scottsbluff, against P. 
Cooper Ellis, county treasurer, and National Surety 
Corporation, the surety of the treasurer. In it the plain- 
tiff charged that the distribution made by Ellis was 
improper and that it deprived the college of money 
which should have been distributed to it. The action was 
to recover the funds with interest and attorney’s fees. 

The second action was by the State of Nebraska, on 
relation of the school district of Scottsbluff, against P. 
Cooper Ellis, county treasurer, and National Surety Cor- 
poration, the surety of the treasurer. The substantial 
claim was the same as that in the first action and the 
kind and character of relief prayed for was the same. 

The third action was brought by the county treasurer 
against the County of Scotts Bluff and all other taxing 
subdivisions in the county entitled to share in the in 
lieu of tax payments (except the plaintiffs and inter- 
vener city of Scottsbluff in the cases above designated) 
made by Consumers Public Power District. This action 
set forth the three interpretations made by the plain- 
tiffs, the intervener city of Scottsbluff, and the county 
treasurer, and was for a construction of section 70-653, 
R. R. S. 19438. 

By order of the court, the State of Nebraska intervened 
in this action, as did also Consumers Public Power 
District. 

In the year 1942 the Consumers Public Power District, 
a public corporation and political subdivision of the State 
of Nebraska, pursuant to statutory authority, purchased 
property from the Western Public Service Company, a 
corporation, which was situated in various political sub- 
divisions of Scotts Bluff County, Nebraska. 

Sections 70-651 and 70-653, R. R. S. 1943, furnished 
the basis for all matters in dispute on the first appeal of 
this case. Said sections provide as follows: 

“Whenever any such district shall purchase or ac- 
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quire the plant or property of an existing privately 
owned public utility furnishing electrical energy for 
heat, light, power, or other purposes, for use within this 
state, such purchase shall be upon the condition ex- 
pressed in the contract of purchase and instrument of 
conveyance that such district as long as it shall con- 
tinue to be the owner of such property, shall annually 
pay out of its revenue, to the State of Nebraska, county, 
city, village and school district in which such public util- 
ity property is located, in lieu of taxes, a sum equal to 
the amount which the state, county, city, village and 
school district received from taxation, including occu- 
pational taxes, from such property or from the person, 
firm or corporation owning the same during the year 
immediately preceding the purchase or acquisition of 
such property by such power district. The directors of 
any such district shall not incur any personal liability 
by reason of the making of such payments.” § 70-651, 
R. R. S. 1943. 

“All sums of money to be paid by such districts in lieu 
of taxes shall be paid at the times, places, and to the 
tax-collecting officers, as now or may hereafter be pro- 
vided by law for the payment of taxes, as long as such 
district shall continue to be the owner of such property, 
and such tax-collecting officers are hereby authorized 
and directed to receive and collect the same, and distrib- 
ute all money so received to the state and governmental 
subdivisions entitled thereto proportionate to the re- 
spective tax levies for the current year of the state and 
governmental subdivisions entitled to participate in such 
distribution.” § 70-653, R. R. S. 1943. 

This court in our former opinion interpreted the afore- 
mentioned sections of the statute as follows: By the 
clear language of section 70-651, R. R. S. 1943, it was 
intended that the money to be paid in lieu of taxes was 
to be paid to the governmental subdivision in which the 
particular property acquired was located and had been 
taxed for the previous year. That was the statutory ob- 
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ligation and the obligations of the contract entered into 
pursuant to the statute. 

Under the clear language of the statute, section 70-651, 
R. R. S. 1943, if Consumers acquired property in the 
school district the district became entitled to receive 
the equivalent of what it had received in taxes for the 
previous year. If there was a city or village which levied 
taxes on this property it was entitled to receive in lieu 
of taxes what it had received the previous year. The 
county and state of course must be assumed to have 
levied taxes on such property the previous year. Each 
was entitled to receive in lieu of taxes what it received 
as taxes on this property for the previous year. 

This court went on to say: ‘Section 70-653, R. R. S. 
1943, in nowise changes or purports to change the obliga- 
tion of Consumers under section 70-651, R. R. S. 1943. It 
does however by its terms change the method of dis- 
tribution of the money payable in lieu of taxes on the 
property in the school district. Interpreted, it provides 
that ‘the total of the money payable and applied to a 
situation where there are four coexistent governmental 
subdivisions, in lieu of taxes, to the school district, the 
city or village, the county, and the state, shall be dis- 
tributed to the respective governmental subdivisions 
in the proportion that the levy of each for the current 
year bears to that total amount. 

“The same interpretation would be equally applicable 
where the number of subdivisions was either more or 
less than four.” 

The funds here involved are not funds raised by taxa- 
tion but are funds paid in lieu of taxes. No good and 
sufficient reason has been made apparent why funds 
received according to law in lieu of taxes should not be 
subject to the same legislative control as funds raised 
by tax levies. We held that they were so subject. 

By the manner in which this court interpreted the fore- 
going sections of the statute, this court held that as to 
the first and second actions a new trial should be granted 
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and conducted in conformity with the opinion. As to 
the third action, this court held that decree should be ren- 
dered in conformity with the opinion, and reversed the 
judgment and remanded the cause with directions. 

On retrial of the actions, the question of the formula 
to be used in making distribution was not in issue, hav- 
ing been determined by this court in our former opinion. 

The record discloses the amounts allocated and dis- 
tributed by the county treasurer to the junior college of 
Scottsbluff, the school district of Scottsbluff, and the 
city of Scottsbluff of the money paid in lieu of taxes by 
the Consumers Public Power District as provided for 
by the statutes cited above, and the demands made by 
these respective parties. The county treasurer testified 
to the formula he used in making such allocation and 
distribution. Due to the fact that the formula of dis- 
tribution is not questioned in this appeal, we deem it 
unnecessary to set forth this evidence. 

The trial court adjudged and decreed that the junior 
college district of Scottsbluff, the school district of 
Scottsbluff, and the intervener city of Scottsbluff should 
have judgments against the county treasurer and his 
surety in certain amounts with interest, and that the 
county treasurer and his surety have credit on the vari- 
ous judgments in certain amounts for payments made 
by the county treasurer to the junior college district, 
the school district of Scottsbluff, and the city of Scotts- 
bluff. Attorneys’ fees were awarded and taxed against 
the surety of the county treasurer, and all other costs 
except attorneys’ fees were taxed against the county 
treasurer. 

The defendants, P. Cooper Ellis and the National 
Surety Corporation, filed a motion for new trial which 
was overruled. Thereafter defendants perfected appeal 
to this court. 

The principal assignment of error made by the appel- 
lants, and the one determinative of this appeal, may be 
stated as follows: The trial court erred in not finding 
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that the defendant Ellis, in making the distribution 
complained of, exercised discretion and judgment in the 
performance of his official duties as county treasurer 
in determining the facts and interpreting and applying 
the statutes, and in doing so was exercising a quasi- 
judicial function, and therefore, the defendant Ellis and 
his surety company were not liable in any event for 
any amount. 

We now discuss the assignment of error above stated. 

At the outset it might be said that a county treasurer 
is considered to be a ministerial officer performing minis- 
terial duties. See, Jones v. Duras, 14 Neb. 40, 14 N. W. 
537; State ex rel. Jordan v. Quible, 86 Neb. 417, 125 N. 
W. 619, 27 L. R. A. N. S. 5381. However, if ministerial 
officers can perform nothing but ministerial acts, then 
it is hard to conceive of such officer, for some of the 
acts of every ministerial officer must require the exer- 
cise of judgment and discretion, which is the very an- 
tithesis of a ministerial act. The ministerial officer 
may, therefore, very properly be invested with power 
and authority of a quasi-judicial character without at 
all affecting the general classification into which all civil 
officers are divided. See State v. Loechner, 65 Neb. 814, 
91 N. W. 874, 59 L. R. A. 915. 

The true test is whether the county treasurer in the 
instant case was performing a ministerial act or a quasi- 
judicial act and not whether he was a ministerial officer 
or a quasi-judicial officer. 

It is the county treasurer’s contention that he was 
required to exercise judgment and discretion as dis- 
tinguished from a purely ministerial act in making the 
distribution of the money paid in lieu of taxes by the 
Consumers Public Power District. 

In Larson v. Marsh, 144 Neb. 644, 14 N. W. 2d 189, 
153 A. L. R. 101, it is said: ‘A ministerial act has been 
defined as one performed in response to a duty which has 
been positively imposed by law and its performance 
required at a time and in a manner or upon conditions 


VoL. 163] JANUARY TERM, 1956 93 
State ex rel. School Dist. v. Ellis 


which are specifically designated, the duty to perform 
under the conditions specified not being dependent upon 
the officer’s judgment or discretion. MMechem, Public 
Officers, 442.” 

From their nature, the powers and duties of public 
officers are, in general, classified as ministerial and dis- 
cretionary. The character of a duty as ministerial or 
discretionary must be determined by the nature of the 
act to be performed, and not by the office of the per- 
former. Official duty is ministerial when it is absolute, 
certain, and imperative, involving merely execution of 
a specific duty arising from fixed and designated facts; 
that a necessity may exist for the ascertainment of 
those facts does not operate to convert the act into one 
discretionary in its nature. See 43 Am. Jur., Public 
Officers, § 258, p. 74. See, also, Stephens v. Jones, 24 
S. D. 97, 123 N. W. 705. 

The appellant treasurer asserts that he not only ex- 
ercised judgment and discretion in the construction, in- 
terpretation, and application of a statute, or statutes, but 
had to exercise that same judgment and discretion in a 
determination of the basic facts involved, and had to 
determine the following matters before he could make 
the distribution: Which of all the taxing entities in 
Scotts Bluff County were entitled to share in the dis- 
tribution; the groups of taxing entities entitled to share 
in the distribution of any particular portion of the sum 
available; and the particular portions of the sum avail- 
able which should be distributed among each of the 
groups of taxing entities entitled to share in such sums. 

In other words, the county treasurer is obligated to 
make an examination of the facts involving the distri- 
bution of the money paid by the Consumers Public 
Power District in lieu of taxes to all the subdivisons of 
government entitled to receive a proportionate share 
thereof. These conditions change from year to year 
and require investigation and interpretation of the facts 
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and the application of the same to the subject matter 
involved. 

In construing section 70-653, R. R. S. 1943, the treas- 
urer needs to know the total of the sums to be paid 
by the power district, then there must be a break-down 
of the total of the sums as to the situs of the property, 
description of the property, whether real property or 
personal property, and the amount paid in lieu of taxes. 
Many other duties pertinent to a determination of this 
distribution could be set out, but it would unnecessarily 
lengthen this opinion to do so. 

There is no contention but that the treasurer acted 
in good faith in making the apportionment he did. 

Section 70-653, R. R. S. 1943, is an uncertain and 
ambiguous statute. It does not sufficiently or adequately 
define with any degree of exactitude the duties of the 
county treasurer in making distribution of the funds 
paid in lieu of taxes by the Consumers Public Power 
District. This is manifest by the first appeal of this 
case to this court where it was obvious that the school 
district, the junior college district, the county treasurer, 
and the trial court failed to arrive at the proper formula 
by an interpretation of section 70-653, R. R. S. 1943. 
This is a clear indication of the ambiguousness of this 
statute. 

In addition, the following are applicable. 

Allen v. Miller, 142 Neb. 469, 6 N. W. 2d 594, was a 
law action brought by Allen, one of 27 precinct assessors 
in Lancaster County, in his own right and as assignee 
of 26 other precinct assessors, to recover damages from 
two members of the board of county commissioners of 
Lancaster County, these two members constituting a 
majority of the said board. The alleged damages arose 
because certain warrants, issued on claims duly allowed, 
were withheld from the plaintiff and his assignors from 
June 4, 1940, the date the claims were allowed, until 
February 7, 1941, when the warrants were finally de- 
livered pursuant to a mandate of the Supreme Court. 
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The alleged damages consisted of the interest on each 
warrant between the dates mentioned. This court said 
that the question narrowed down to whether the two 
county commissioners, in voting to hold up the delivery 
of these several warrants, were performing a ministerial 
act, in which no discretion was involved, or whether it 
was a judicial act. It appeared that the problem pre- 
sented to the county board was to decide a disputed 
question of what was meant by a day, which might be a 
day of 8 hours, as in some labor contracts, or a calendar 
day, and was definitely a judicial question for the 
board to determine. This court said: ‘This court agrees 
with the trial court in finding that the question of how 
a certain statute should properly be construed by the 
county board was not a ministerial act, but was clearly 
a quasi judicial act, * * *.” 

“A public officer is not liable to an action if he acts 
unwisely in a matter wherein it is his duty to exercise 
judgment and discretion, even though a private person 
may be damaged thereby.” Harmer v. Petersen, 151 
Neb. 412, 37 N. W. 2d 511. See, also, School Dist. v. 
Burress, 2 Neb. (Unoff.) 554, 89 N. W. 609. 

“The general rule is stated that an administrative offi- 
cer (“administrative officer” is used interchangeably 
with “ministerial officer”) is not personally liable in 
a civil action for damages for his error or mistake in 
making a determination, where he was acting within his 
jurisdiction, in the honest exercise of his judgment, 
without bad faith, malice, or corrupt motives, in a 
judicial or quasi-judicial capacity, or in a capacity which 
was not merely ministerial but one in which it was his 
duty to exercise judgment and discretion. * * * The 
rule of immunity protects an officer from liability for a 
mistake of fact or an erroneous construction and appli- 
cation of the law, or for an error of judgment in the 
determination of law or fact, including the officer’s 
duties under the law. * * * Exemption from liability 
is unaffected by any subsequent reversal or correction 
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of the administrative judgment.” 42 Am. Jur., Public 
Administrative Law, § 257, p. 705. 

When the law, in words or by implication, commits 
to any Officer the duty of looking into facts, and acting 
upon them, not in a way which it specifically directs, 
but after a discretion in its nature judicial, the func- 
tion is termed quasi-judicial. See State v. Loechner, 
supra. 

In Keifer v. Smith, 103 Neb. 675, 173 N. W. 685, the 
Legislature had created a stallion registration board 
whose duty it was to pass upon pedigrees and to license 
stallions for breeding purposes either as purebreds or 
grades. The statute made provision for resort to certain 
specified books in ascertaining whether a pedigree was 
signed by the proper officers of recognized stud associa- 
tions, and whether such signatures were genuine. The 
board would have to make reference to these books. 
The court said that these acts necessarily involved the 
examination of evidence and the exercise of judgment. 
It was held: “In the absence of malice, oppression in 
office, or wilful misconduct, public officers cannot ordi- 
narily be held liable for mistaken exercise of discre- 
tion, or error in judgment, in the performance of official 
duties.” 

We conclude that the county treasurer in the instant 
case was required to determine basic facts in an en- 
deavor to ascertain the manner of the distribution of 
the money paid in lieu of taxes by the Consumers 
Public Power District and, in addition, to construe an 
ambiguous statute. To do these things required the 
use of judgment and discretion on the part of the county 
treasurer. We hold that no liability attaches person- 
ally to the county treasurer or his surety under the 
circumstances presented by this record. 

In the light of our holding, attorneys’ fees are not 
allowable as against the county treasurer or his surety 
in this case. 

The decree of the district court is reversed and the 
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cause remanded with directions to enter judgment in 
conformity with this opinion. 
REVERSED AND REMANDED WITH DIRECTIONS. 


OMAHA PARKING AUTHORITY, APPELLANT, V. CITY OF 


OMAHA, ET AL., APPELLEES. 
77 N. W. 2d 862 


Filed July 6, 1956. No. 33997. 


1. Constitutional Law: Statutes. The findings of the Legislature 
as set out in a declaration of policy contained in an act, while not 
absolutely controlling, are entitled to great weight in determin- 
ing the constitutionality of the act. 

2. Municipal Corporations: Statutes. For the purpose of legisla- 
tion the Legislature may classify counties and cities when such 
classification rests upon some difference of situation or circum- 
stance which, in reason, calls for distinctive legislation for the 
class. The class must have a substantial quality or attribute 
which requires legislation appropriate or necessary for the 
counties and cities in the class and which would be inappropriate 
or unnecessary for those without the class. 

3. Statutes. The Legislature may classify the subjects, persons, 
or objects as to which it legislates if such classification rests 
upon differences in situation or circumstances between the 
things dealt with in one class and those dealt with in another. 

4. Constitutional Law: Statutes. When an act does not purport to 
be amendatory, but is enacted as original and independent leg- 
islation, and is complete in itself, it is not within the constitu- 
tional requirement as to amendments, though it may, by impli- 
cation, modify or repeal prior acts or parts thereof. 

If by a fair and reasonable construction the 
title calls attention to the subject matter of a legislative bill, 
it may be said that the object is expressed in the title. It 
need not be a complete abstract of the contents of the bill. 

6. Municipal Corporations, A provision of a home rule charter 
takes precedence over a conflicting state statute in instances 
of local municipal concern. A state law affecting municipal 
affairs which is of state-wide concern takes precedence over any 
municipal action under a home rule charter. 

The alleviation of congested streets and highways in 

a city of the metropolitan class by subway and off-street 

parking is a matter of state concern and not a matter of 

exclusive local concern. 
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The providing of subway and off-street parking in 
metropolitan cities is a public function and the facilities pro- 
vided are for a public use. 

9. Counties. The state may direct the use, management, and dis- 
position of county property so long as it is done for the 
benefit of the public in the taxing district. 

10. Municipal Corporations. The property of a city used in carry- 
ing out its governmental as distinguished from its proprietary 
functions is likewise subject to the control of the state. 

11. Constitutional Law: Municipal Corporations. The lease of public 
property to a private person may serve a public purpose. An 
act of the Legislature authorizing such a lease must provide 
controls for the manner and method of operation to insure its 
cperation for the public good and not primarily for private 
gain or for the benefit of a privileged few. 

A supervisory control of prices to be charged 

is necessary to a proper leasing of parking facilities under the 

Parking Authority Law. 


12. 


AppEAL from the district court for Douglas County: 
Patrick W. LyncuH, JuDGE. Reversed and remanded with 
directions. 


Wells, Martin, Lane, Baird & Pedersen, for appellant. 


Edward F. Fogarty, Bernard E. Vinardi, Neal H. 
Hilmes, Irving B. Epstein, Herbert M. Fitle, Eugene F. 
Fitzgerald, John C. Burke, and August Ross, for appellees. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


CaRTER, J. 

This is an action for a declaratory judgment to have 
the validity of the Parking Authority Law determined. 
The trial court found the law to be unconstitutional, and 
the plaintiff, Omaha Parking Authority, has appealed. 

The Parking Authority Law consists of sections 14- 
1701 to 14-1725, R.S. Supp., 1955. It is admitted by the 
pleadings that the Omaha Parking Authority has been 
duly established under the provisions of the act. The 
petition alleges that plaintiff made a request to the city 
of Omaha for the right to enter upon the streets sur- 
rounding the county courthouse site for the purpose of 
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constructing parking facilities as provided by the law, 
and that a similar request was made to the county of 
Douglas to enter upon the courthouse site for the same 
purpose. The city of Omaha and the county of Douglas 
refused such requests on the ground that the Parking 
Authority Law was unconstitutional for the reasons set 
forth in the pleadings. The petition prays for a declara- 
tory judgment finding the Parking Authority Law to 
be valid in all respects, for an order requiring the city 
of Omaha to grant the plaintiff the right to use the streets 
surrounding the courthouse site, and for an order requir- 
ing the county of Douglas to permit plaintiff to use the 
county courthouse site for the purpose of constructing 
parking facilities as authorized by the Parking Authority 
Law. 

The city of Omaha contends that the Parking Author- 
ity Law is unconstitutional because it is special legisla- 
tion in that it applies only to the city of Omaha and the 
county of Douglas. It is contended that the sole purpose 
of the act is the control of vehicular traffic which is a 
matter common to all cities and counties of the state. In 
this connection the act by its terms is made to apply 
only to cities of the metropolitan class. The term 
“county” as used in the act means the county in which 
the parking authority is located and necessarily refers 
only to counties containing cities of the metropolitan 
class in which parking authorities have been established 
by the Governor in accordance with the terms of the 
Parking Authority Law. Ordinarily the Legislature 
may properly enact laws applicable to all cities of a given 
class, even though there is only one city within such 
class. It is true that the handling of traffic is a problem 
on all the highways of the state, but to assert that the 
problem is the same in the congested areas of a metro- 
politan city as it is in other parts of the state is to 
ignore plain facts. The declaration of legislative policy 
contained in the act states that the business districts 
of metropolitan cities have become congested by the 
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great number of motor vehicles using the streets and 
the likelihood of a continued increase, that such traffic 
congestion has created a hazard to life and property of 
those using such streets, that there is insufficient space 
for the parking of motor vehicles on the streets, that 
off-street parking is required, and that the relieving of 
traffic congestion in the areas specified by the act is 
a matter of public welfare, of general public interest, and 
of state-wide concern in promoting the public safety 
and convenience. The findings of the Legislature as 
set forth in the declaration of policy contained in the 
act, while not absolutely controlling, are entitled to 
great weight. It is obvious that there is a direct rela- 
tion between the size of a city and the amount of vehicu- 
lar traffic using its streets; the larger the city the greater 
the traffic. It would seem that the Legislature could 
properly deal with the traffic problems of metropolitan 
cities without violating Article III, section 18, of the 
Constitution, prohibiting special legislation. It stands 
to reason that even if traffic problems existed in cities 
of other classifications, the remedy may be altogether 
different. The Legislature may classify the subjects, 
persons, or objects as to which it legislates if such classi- 
fication rests upon differences in situation or circum- 
stances between the things dealt with in one class and 
those dealt with in another. The controlling rule is 
stated in State ex rel. Cone v. Bauman, 120 Neb. 77, 231 
N. W. 693, as follows: “The rule is well established 
that the legislature may, for the purpose of legislating, 
classify persons, places, objects or subjects, but such 
classification must rest upon some difference in situa- 
tion or circumstance which, in reason, calls for distinc- 
tive legislation for the class. The class must have a sub- 
stantial quality or attribute which requires legislation 
appropriate or necessary for those in the class which 
would be inappropriate or unnecessary for those without 
the class.” See, also, Lennox v. Housing Authority of the 
City of Omaha, 137 Neb. 582, 290 N. W. 451. The legisla- 
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tion has general application to cities of the metropolitan 
class and it has none of the aspects of special legislation. 

The city contends also that the Parking Authority Law 
is unconstitutional because it amends Chapter 14, R. 
R. S. 1943, delegating the control of streets in metropol- 
itan cities to such cities, but does not describe or repeal 
them. The section of the Constitution relied upon states 
in part: “And no law shall be amended unless the 
new act contain the section or sections as amended and 
the section or sections so amended shall be repealed.” 
Art. III, § 14, Constitution. The plaintiff contends that 
the Parking Authority Law is complete in itself and is 
an independent act not subject to the cited constitutional 
prohibition. The rule is stated in Live Stock Nat. Bank 
v. Jackson, 137 Neb. 161, 288 N. W. 515, as follows: “The 
modern rule is: ‘Where an act does not purport to be 
amendatory, but is enacted as original and independent 
legislation, and is complete in itself, it is not within the 
constitutional requirement as to amendments, though it 
may, by implication, modify or repeal prior acts or parts 
thereof.” 1 Lewis’ Sutherland, Statutory Construction 
(2d ed.) 446, sec. 239.” See, also, Peterson v. Hancock, 
155 Neb. 801, 54 N. W. 2d 85; State ex rel. City of Colum- 
bus v. Price, 127 Neb. 132, 254 N. W. 889. 

The Parking Authority Law deals with a new subject, 
complete in itself. It is original and independent legis- 
lation, and is not within the contemplation of the con- 
stitutional requirement as to amendments. There is no 
merit to the contention that the quoted portion of Article 
III, section 14, of the Constitution, was violated. 

The city further urges that the title to the act is defec- 
tive in that it makes no reference to the fact that the 
city is required to grant to the authority the right to 
use the space below the surface of the streets abutting 
on the courthouse site and that the county is required to 
grant to the authority the right to use any space below 
the plot of ground used as a courthouse site and 
such portion of the surface of such plot not used 
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for a courthouse located thereon. The title to the 
act provides: “An Act establishing a Parking Au- 
thority; to provide for its formation, termination, and 
members including ex officio members; to provide for 
the appointment, tenure of office, duties, compensation, 
and qualifications of certain of its members; to provide 
for powers and duties of the authority; to define terms; 
to permit it to borrow money as prescribed and limited; 
to provide for issuance of bonds and the procedure there- 
for; to prescribe a legislative finding and policy; to pro- 
vide how this act shall be known or referred to; to de- 
clare that the provisions of this act shall be complete 
and in addition to other provisions of the law of the 
State of Nebraska as prescribed; to provide duties and 
powers of certain public officials, bodies, or corporations 
as prescribed; to provide a savings clause; and to declare 
an emergency.” Laws 1955, c. 22, p. 101. 

The portion of Article III, section 14, of the Consti- 
tution, here relied upon by the city provides: “No bill 
shall contain more than one subject, and the same shall 
be clearly expressed in the title.” The purpose of this 
provision limiting a legislative enactment to the object 
expressed in the title is to challenge the attention of 
those affected by the provisions of the act and to prevent 
surreptitious legislation. The rule in this state has 
been announced by this court to be: “The provisions of 
* * * the Constitution, should be liberally construed so as 
to uphold a provision in a legislative act which, though 
not specifically expressed in the title, is germane to the 
subject-matter, and comprehended within the objects and 
purposes, of the act.” Pandolfo v. State, 120 Neb. 616, 
234 N. W. 483. It is not necessary that the title analyze 
all the details of the bill. In State ex rel. City of Colum- 
bus v. Price, supra, we said: “If by a fair and reason- 
able construction the title calls attention to the subject- 
matter of the bill, it may be said that the object is ex- 
pressed in the title.’ In an earlier case this court 
stated: “It is not essential that the title chosen by the 
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legislature be the most appropriate; if it indicates the 
scope and purpose of the act, it is sufficient. * * * 
Neither is it necessary that the title inform its readers 
of the specific contents of the bill. If it indicates the 
subject of the proposed legislation, it meets all essential 
requirements. It needs not that it be a complete ab- 
stract and epitome of the contents of the bill.” Nebraska 
Loan & Building Assn. v. Perkins, 61 Neb. 254, 85 N. W. 
67. See, also, Spier v. Thomas, 131 Neb. 579, 269 N. W. 
61. In the case of State ex rel. Graham v. Tibbets, 52 
Neb. 228, 71 N. W. 990, 66 Am. S. R. 492, we stated the 
rule to be: “The purpose of the constitutional provision 
under consideration, * * * is to give notice, through the 
title of the bill, to the members of the legislature and the 
public, of the subject-matter of the projected law,— 
in other words, that the title should clearly indicate the 
legislation embraced in the bill. * * * The title to a bill 
may be general, and it is not essential that it specify 
every clause in the proposed statute. It is sufficient 
if they are all referable and cognate to the subject ex- 
pressed. When the subject is expressed in general 
terms, everything which is necessary to make a com- 
plete enactment in regard to it, or which results as a 
complement of the thought contained in the general 
expression, is embraced in and authorized by it. If the 
subject-matter is within the scope of the title, the consti- 
tutional requirement is met.” This rule was approved 
by this court in County of Dawson v. South Side Irr. 
Co., 146 Neb. 512, 20 N. W. 2d 387. See, also, Lennox 
v. Housing Authority of the City of Omaha, supra; Ne- 
braska Mid-State Reclamation Dist. v. Hall County, 152 
Neb. 410, 41 N. W. 2d 397. 

The title here involved gave notice that the object 
and purpose of the act was to provide for the estab- 
lishment of a parking authority and the procedure pro- 
vided for its organization. It indicated that terms 
were to be defined in the act and that the duties of its 
officers were therein set out. It set forth the general 
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nature of the powers granted. All parts of the title in- 
dicate the general nature of the legislation. Everything 
in the act is necessary to make a complete enactment 
in regard to the general nature of the act as expressed 
in the title. The use of streets for parking purposes 
and the development of off-street parking is the pri- 
mary function of a parking authority. The subject 
matter of the act is within the general scope of the 
title. This is all that the Constitution requires. The 
title to the act meets constitutional requirements. 

The next contention raised by the city of Omaha is 
that the Parking Authority Law, even if valid, has no 
application to the city of Omaha for the reason that 
it operates under a home rule charter and that the use 
to which streets, including subway areas, is to be put 
is a matter of local concern. Under the Constitution 
a home rule charter must be consistent with and subject 
to the Constitution and laws of this state. This has been 
construed to mean that a provision of a home rule 
charter takes precedence over a conflicting state statute in 
instances of local municipal concern, but when the Leg- 
islature enacts a law affecting municipal affairs which is 
of state-wide concern, the state law takes precedence 
over any municipal action taken under the home rule 
charter. State ex rel. Martin v. Cunningham, 158 Neb. 
708, 64 N. W. 2d 465; Axberg v. City of Lincoln, 141 
Neb. 55, 2 N. W. 2d 613, 141 A. L. R. 894. The consti- 
tutional limitation that a home rule charter must be con- 
sistent with and subject to the laws of the state means 
that on matters of state-wide concern to the people of 
the state involving a public need or policy, the charter 
must yield to state law. State ex rel. Fischer v. City 
of Lincoln, 137 Neb. 97, 288 N. W. 499. It has been held 
that the construction of a viaduct over a railroad right- 
of-way within a city is a matter of public concern, and 
not a local one. Hinman v. Temple, 133 Neb. 268, 274 
N. W. 605, 111 A. L. R. 1217. The improvement of 
streets, alleys, and highways within corporate limits 
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is ordinarily a strictly municipal matter. Salsbury v. 
City of Lincoln, 117 Neb. 465, 220 N. W. 827. The levy- 
ing of assessments for water mains within a city is like- 
wise a matter of local concern. Pester v. City of Lin- 
coln, 127 Neb. 440, 255 N. W. 923. The city of Omaha 
contends that subway and off-street parking fall in the 
category of matters of purely local concern. 

The state has inherent power to establish, maintain, 
and control the highways of the state, including those 
within corporate limits of municipalities. While the 
Legislature may properly delegate certain powers over 
streets, alleys, and highways to a municipality, it re- 
tains the power to legislate with reference thereto, even 
in home-rule cities, where a matter of state-wide policy 
and concern are involved. 

City streets are necessarily a part-of the highway sys- 
tem of the state. The concentration of traffic in metro- 
politan cities through which traffic in and out of the 
city must move is a matter of general rather than strictly 
local concern. The state is concerned when traffic in a 
large city becomes congested and interferes with traffic, 
particularly that which is designated as through traffic. 
It is of state-wide concern that traffic lanes through 
congested areas be kept open and that such areas be not 
permitted to operate as a bottleneck in the free move- 
ment of traffic. In order to deal with highway traffic 
problems of state-wide concern, the state can by legis- 
lative action provide the means of alleviating such con- 
ditions in the public interest. The choosing of the means 
and methods of accomplishing such purpose is a legis- 
lative function limited only by constitutional prohibi- 
tions. Its justification stems directly from the exercise 
of the police power, the inherent power of government. 
The major and primary object of the legislation is to 
facilitate and make safe the use of the highways. It 
transcends any purely local concern and is one of state- 
wide interest. The power of a municipality over its 
streets is statutory and not exclusive. Carlberg v. Met- 
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calfe, 120 Neb. 481, 234 N. W. 87. It is subject to the 
superior control of the state except where the Constitu- 
tion prevents its doing so. There is no such constitu- 
tional prohibition where the subject matter is one of 
state-wide concern. 

We think the Parking Authority Law is of general 
state concern and falls within the reasoning of Axberg 
v. City of Lincoln, supra; Lennox v. Housing Authority 
of the City of Omaha, supra; and Hinman v. Temple, 
supra. The state has not surrendered its inherent powers 
over highways and highway traffic problems which are 
of concern to the state generally. It is plain that Article 
XI of the Constitution contemplated a division between 
state affairs and municipal affairs of purely local con- 
cern. It does not define the laws that relate to each. 
The court must consider each case as it arises. We ap- 
proved the following quotation from Helmer v. Superior 
Court, 48 Cal. App. 140, 191 P. 1001, in the case of Carl- 
berg v. Metcalfe, supra, which we think has application 
here: “Until the advent of the automobile, interurban 
traffic was so small as to be negligible and, as a result, 
traffic regulations were a matter of concern only to the 
inhabitants of the city. But when autos and motor- 
trucks invaded our highways and streets in tens and 
hundreds of thousands, a matter that yesterday was local 
has become of state and nation-wide importance to-day. 
* * * The term ‘municipal affairs’ is not a fixed quantity, 
but fluctuates with every change in the conditions upon 
which it is to operate.” 

We conclude that highways and highway control are 
preeminently a state affair. They concern and affect the 
whole state. Conditions in a metropolitan city with re- 
spect to them concern and affect the whole state even 
though the remedies for alleviating such congested areas 
may be altogether different than elsewhere. It is for the 
law-making body to determine if the authority over 
highways shall be exercised by county boards and city 
councils exclusively, or whether it shall act directly 
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in such matters. We hold that the Parking Authority 
Law deals with a matter of state-wide concern. 

The city next contends that it is in a favored position 
in the present case because of the history of home rule 
in Omaha. On July 18, 1922, it adopted its home rule 
charter. Upon the adoption of its charter the legislative 
act of 1921 “lost its qualities as a statutory charter or 
law imposed by the sovereign power of the state, and 
in lieu thereof, by virtue of an explicit constitutional 
grant, its terms then existing became a home rule charter 
created and to be thereafter continued in force at the 
will of the grantee municipality lawfully expressed, 
every section of which was expressly made subject to 
its own lawful amendments.” Munch v. Tusa, 140 Neb. 
457, 300 N. W. 385. In Sullivan v. City of Omaha, 146 
Neb. 297, 19 N. W. 2d 510, on rehearing, 146 Neb. 305, 
21 N. W. 2d 510, we construed this to mean that an 
amendment to the home rule charter adopted on July 
18, 1922, will be considered valid even though it involves 
a matter of state-wide concern until such time as the 
Legislature shall occupy the field after the adoption 
of the home rule charter. The Parking Authority Law 
was enacted subsequent to the adoption of the Omaha 
home rule charter, consequently the fact that Omaha 
once had a statutory home rule charter is of no im- 
portance in resolving the present litigation. 

The county of Douglas asserts in its brief that the 
state may not take its property or direct its use to the 
benefit of another public corporation without its con- 
sent. It urges that such power does not exist unless it 
will be to the benefit of the whole taxing district, and 
that mere incidental benefits do not fulfill the require- 
ments of the law. We are of the opinion that subway 
parking and off-street parking constitute a public use, 
and in providing them, a public function is being ac- 
complished. Cleveland v. City of Detroit, 324 Mich. 
527, 37 N. W. 2d 625, 11 A. L. R. 2d 171; Lowell v. City 
of Boston, 322 Mass. 709, 79 N. E. 2d 713; Foltz v. City of 
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Indianapolis, Ind. , 180 N. E. 2d 650; City and 
County of San Francisco v. Linares, 16 Cal. 2d 441, 
106 P. 2d 369; Poole v. City of Kankakee, 406 Il. 521, 
94 N. E. 2d 416. 

The state clearly has the right to direct the use, man- 
agement, and disposition of county property so long 
as it is done for the benefit of the public in the taxing 
district. State ex rel. City of Omaha v. Board of 
County Commissioners, 109 Neb. 35, 189 N. W. 639. 
In the foregoing case the court said: “It must be re- 
membered that a county does not possess the double 
governmental and private character that cities do. It 
is governmental only, and in that capacity acts purely as 
an agent of the state. The funds raised by taxation 
in the county are subject to the direction and control 
of the legislature for public use in that county, and 
the property of the county, acquired by funds raised 
through taxation, is property of which the state can 
direct the management and disposition, so long at least 
as it acts for the benefit of the public in the taxing 
district.” See, also, City of Fremont v. Dodge County, 
130 Neb. 856, 266 N. W. 771. The property of a city 
used in carrying out its governmental functions as dis- 
tinguished from its proprietary activities is subject to 
the same rule as other governmental subdivisions. Seward 
County Rural Fire Protection Dist. v. County of Seward, 
156 Neb. 516, 56 N. W. 2d 700; Nickel v. School Board 
of Axtell, 157 Neb. 813, 61 N. W. 2d 566; State ex rel. 
School Dist. v. Ellis, 160 Neb. 400, 70 N. W. 2d 320. 

The contention that the property to be transferred to 
the Omaha Parking Authority is not for the benefit 
of the whole taxing district is without merit. It is a 
matter of county concern as well as state concern. 

The county of Douglas next contends that the Park- 
ing Authority Law is unconstitutional in that it pro- 
vides for the acquisition of public property for a private 
use. The act contains the following provisions which 
give rise to the claim that the property is for a private 
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use: “The authority shall lease or grant concessions for 
the use of the facilities or’ various portions thereof to one 
or more operators to provide for the efficient operation 
of the facilities. All leases or concessions shall be let 
on a competitive basis and no lease or concession shall 
run for a period in excess of thirty years. In granting 
any lease or concession, the authority shall retain such 
control of the facilities as may be necessary to insure 
that the facilities will be properly operated in the pub- 
lic interest and that the prices charged are reasonable.” 
§ 14-1711, R. S. Supp., 1955. 

The determination of the foregoing question is de- 
pendent upon the over-all purposes to be accomplished 
in the leasing of public property to a private person. 
If the purposes to be accomplished in leasing parking 
facilities to a private person remain a public use, the 
leasing is a proper one. The fact that a lessee might 
gain some private benefit from the operation of a parking 
facility does not necessarily alter the public character of 
its use. Such benefits are merely incidental to the pub- 
lic purpose and do not constitute exclusive benefits for a 
private few. Poole v. City of Kankakee, supra. If the 
purpose of the leasing of the facilities was to accom- 
plish a private purpose, it would, of course, contravene 
constitutional prohibitions. We think the statute prop- 
erly guards against a leasing of the property of the 
authority for a private purpose. It provides that in 
leasing any of the property the authority shall retain 
such control of the facilities as may be necessary to 
insure that such facilities will be properly operated 
in the public interest and that the prices charged are 
reasonable. These provisions enjoin upon the authority 
a duty to maintain the public character of the enterprise 
and to see to it that it is operated in the public in- 
terest and at reasonable prices. A lease that does not 
protect the public use to the extent noted is not in 
compliance with the statute. The statute affords ample 
protection against converting the facilities to a private 
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use and any attempt to so do would subject the authority 
and its lessee to legal remedy. 

In Foltz v. City of Indianapolis, supra, this same ques- 
tion was raised and disposed of in the following lan- 
guage: “It seems to us that the language of the statute 
is sufficiently broad that the character of the control 
which the City and Commission may impress on the 
property when leased or sold, will assure its public use 
and dedication for the purposes intended, without the 
control, by the Commission, over the rates to be charged 
for the off-street parking. It is necessary that the statute 
grant the power for placing such restrictions on the use 
of the property, in order for the statute to be constitu- 
tional; otherwise the property might be devoted to pri- 
vate use after its lease or sale by the Commission. The 
Commission has no discretion in failing or refusing to 
exercise such powers and taking such protective meas- 
ures by terms and conditions in the lease as will assure 
the dedication of the property to the public use in- 
tended.” In the foregoing case the fixing of price con- 
trols was not deemed controlling because of the stated 
power of the state to regulate businesses affected with 
the public interest. An express provision to control 
prices was held to be unnecessary. It will be noted that 
the opinion adheres to the principle of rate control, 
although it relies upon the common-law right to do 
so rather than any stated authorization in the Off-Street 
Parking Act of the State of Indiana. 

In Poole v. City of Kankakee, supra, the contention 
was made that the authority to lease the parking facili- 
ties imputes a private purpose to the act. In disposing 
of this question the court said: “As regards the nature 
of the act, appellees’ last assertion is that the public 
purpose is destroyed by the provisions which permit a 
municipality, once owning land, to use it for any type 
of private business it may choose. Appellees do not 
point out the language which is susceptible of such in- 
terpretation nor do we find that it exists. * * * Specula- 
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tion that a city might attempt to devote the land ac- 
quired to a private purpose could not render the act 
invalid but would be ground for future judicial relief 
should the need arise.” In this respect, we find that the 
limitations on leasing of its facilities placed upon the 
parking authority by the act before us are adequate pro- 
tection against the facilities being converted to a pri- 
vate use. The fact that the authority may not perform 
its duty in this respect does not make the act unconstitu- 
tional, although it may give rise to legal proceedings to 
compel the proper carrying out of the purposes of the 
act. Measured by the principles announced in the fore- 
going decisions, we fail to see how the Parking Authority 
Law in any manner authorizes the use of public property 
for a private purpose. See, City and County of San Fran- 
cisco v. Ross, 44 Cal. 2d 52, 279 P. 2d 529, where it was 
held that the failure to provide for the control of parking 
rates divested parking facilities of their public character. 

The Parking Authority Law was enacted for a public 
purpose. The title of the act contains but one subject. 
It is an independent act complete in itself, and is not 
amendatory. It involves a matter of state-wide concern 
and is controlling over the home rule charter of the city 
of Omaha. The object sought to be reached by the stat- 
ute could not be realized by the action of private indi- 
viduals for the statute indicates that the purpose could 
not be accomplished except by the use of streets and 
county courthouse areas. Adequate controls are pro- 
vided in leasing such facilities to private persons for 
their operation to insure that they will retain their pub- 
lic character. The act does not authorize the use of 
public property for a private purpose. For these rea- 
sons, among others stated in the opinion, we hold the 
Parking Authority Law to be constitutional. This being 
true, the judgment of the district court must be reversed 
and the cause remanded with directions to grant the 
prayer of the petition. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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1. Interest. Recovery of interest on an unliquidated claim, the 
subject of reasonable controversy, and incapable of being fixed 
by computation, may be had only from the date of the deter- 
mination of the right of recovery and the ascertainment of 
the amount. 

2. Trial. A motion for directed verdict or for judgment notwith- 
standing the verdict must be treated as an admission of the 
truth of all material and relevant evidence submitted on behalf 
of the party against whom the motion is directed. Such party 
is entitled to have every controverted fact resolved in his favor 
and to have the benefit of every inference that can reasonably 
be deduced from the evidence. 
Negligence: Trial. In a jury case involving issues of negligence, 
where different minds may reasonably draw different conclusions 
or inferences from the evidence adduced, or if there is a conflict 
in the evidence, the matter at issue must be submitted to the 
jury, but where the evidence is undisputed, or but one reason- 
able inference or conclusion can be drawn from the evidence, 
the question is of law for the court. 

4. Negligence. A party is only answerable for the natural, prob- 
able, reasonable, and proximate consequences of his acts; and 
where some new efficient cause intervenes, not set in motion 
by him, and not connected with but independent of his acts and 
not flowing therefrom, and not reasonably in the nature of 
things to be contemplated or foreseen by him, and produced the 
injury, it is the dominant cause. 

If the original negligence is of a character which, 

according to the usual experience of mankind, is liable to invite 

or induce the intervention of some subsequent cause, the inter- 
vening cause will not excuse it, and the subsequent mischief will 
be held to be the result of the original negligence. 

A cause of an injury may be the proximate cause 
notwithstanding it acted through successive instruments or a 
series of events if the instruments or events were combined in 
one continuous chain or train through which the force of the 
cause operated to produce the disaster. 

7. Poisons: Negligence. Where one who knows that a substance is 
poisonous carelessly or negligently leaves it where he knows, 
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or has reason to know, or by ordinary care should know, that 
it may cause injury to some one ignorant of its character, he 
is ordinarily liable for any injury resulting from such exposure, 
and the same liability attaches to one who leaves exposed a 
substance not known to be poisonous where his lack of knowl- 
edge is due to his own negligence. 

Sales: Negligence. In principle, a manufacturer or other per- 
son owning or controlling a thing that is dangerous in its 
nature or is in a dangerous condition, either to his knowledge 
or as a result of his want of reasonable care in manufacture or 
inspection, who deals with or disposes of that thing in a way 
that he foresees or in the exercise of reasonable care ought to 
foresee will probably carry that thing into contact with some 
person, known or unknown, who will probably be ignorant of 
the danger, owes a legal duty to every such person to use 
reasonable care to prevent injury to him. 

In the application of the principle it is imma- 
terial whether or not the conduct of a defendant amounted to a 
breach of contract between him and the immediate buyer from 
him. The duty is not created by contract, but is an instance of 
the general human duty not to injure another through disregard 
of his safety. 

Judgments: Appeal and Error. Where the excessive amount in 
a judgment is subject to exact determination, a remittitur may 
be required as a condition of affirmance for the correct amount. 


Negligence: Damages. The measure of damages in a negligence 
case is such sum as will, under the particular surrounding 
facts and circumstances, compensate the person injured for 
the loss sustained with the least burden to the wrongdoer con- 
sistent with the idea of fair compensation, and with the duty 
upon the person injured to exercise reasonable care to mitigate 
the injury according to the opportunities that may fairly be or 
appear to be within his reach. 

Damages. Where it has been proved that damage has resulted 
and the only uncertainty is the exact amount, it is sufficient if 
the record shows data from which the extent of the injury can 
be ascertained with reasonable certainty. 


AppraL from the district court for Douglas County: 


Wiuuiam A. Day, JupceE. Affirmed on condition. 


Fitzgerald, Ross & O’Conner, for appellant. 
Gross, Welch, Vinardi & Kauffman, for appellees Col- 


vin et al. 
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Cassem, Tierney, Adams, Kennedy & Henatsch, for 
appellees Hawk et al. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGu, JJ. 


CHAPPELL, J. 

Plaintiffs, Eldon G. Colvin and Leonard Sweeney, 
brought this action against defendants, James V. Hawk 
and L. R. Hawk, doing business as Hawk Sales, Doctors 
Ross C. and James Bailey, and John Powell & Company, 
Inc., seeking to recover damages for the death of 33 head 
of feeder cattle and one sow, and for permanent injuries 
to the rest of their surviving herd of cattle which re- 
sulted from eating blackstrap molasses feed containing 
a deadly poison known as parathion. Such damages 
were alleged to have been proximately caused by negli- 
gence of defendant, John Powell & Company, Inc., in 
one cause of action, and by the negligence and breach of 
implied warranty by all other defendants in another. 
At conclusion of the evidence, plaintiffs’ action was dis- 
missed as against defendant L. R. Hawk. No complaint 
is made in that respect, and he is not involved in this 
appeal. 

The separate answers of defendants James V. Hawk 
and Doctors Ross C. and James Bailey denied generally, 
then admitted the alleged negligence of defendant John 
Powell & Company, Inc., and alleged that such negli- 
gence of that defendant was the sole proximate cause of 
plaintiffs’ damages for which it was liable. The answer 
of John Powell & Company, Inc., was a general denial. 

The cause was tried and submitted to a jury as if 
plaintiffs’ reply were a general denial. Thereupon, the 
jury returned a verdict in favor of plaintiffs but against 
only defendant John Powell & Company, Inc. The ver- 
dict awarded plaintiffs, as damages for the death of their 
livestock and incidental expenses in connection there- 
with, the sum of $5,508.90, with interest thereon from and 
after February 12, 1953, and awarded $11,472.22 as dam- 
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ages for injuries to the remainder of plaintiffs’ herd. 
Judgment was rendered thereon accordingly against 
defendant, John Powell & Company, Inc., for $5,508.90, 
with interest at 6 percent from February 12, 1953, and 
for $11,472.22, with interest at 6 percent from April 7, 
1955, the date of the verdict and judgment. At this 
point it should be said that the allowance of interest as 
aforesaid upon the $5,508.90 item has not been assigned 
as error by defendant, but it was a plain error unas- 
signed. Such part of the judgment comes squarely with- 
in the rule that: “Recovery of interest on an unliqui- 
dated claim, the subject of reasonable controversy, and 
incapable of being fixed by computation, may be had only 
from the date of the determination of the right of re- 
covery and the ascertainment of the amount.” National 
Fire Ins. Co. v. Evertson, 157 Neb. 540, 60 N. W. 2d 638. 
However, it is conclusive that the jury did not include 
any interest in the sum of $5,508.90, so the trial court is 
directed to modify that part of its judgment allowing 
interest thereon at 6 percent from February 12, 1953, 
and require that such item, as hereinafter modified, shall 
bear interest at 6 percent from April 7, 1955, the date 
of the verdict and judgment. 

Subsequently, plaintiffs’ motion for new trial as to 
defendants James V. Hawk and Doctors Ross C. and 
James Bailey was sustained, and a new trial was granted 
as to them, from which ruling they have not pursued 
their appeal to this court. On the other hand, a hearing 
was had upon the motions of defendant John Powell & 
Company, Inc., hereinafter called defendant, for judg- 
ment notwithstanding the verdict, and for new trial. 
In that connection, the trial court overruled defendant’s 
motions after approving plaintiffs’ offer to remit $67.44, 
a sum subject to exact determination from the evidence 
and exhibits appearing in the record, which represented 
the difference in the cost of marketing. That item will 
be later discussed herein. 

Thereafter, defendant appealed to this court, assign- 
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ing and arguing substantially: (1) That as a matter 
of law, negligence of defendant, if any, was not the proxi- 
mate cause of plaintiffs’ damages; (2) that the trial court 
erred prejudicially in giving instructions Nos. 1 and 7; 
and (3) that the verdict and judgment were not sustained 
by the evidence but were contrary thereto and contrary 
to law, and were the result of passion and prejudice. 
We conclude that assignments (1) and (2) should not be 
sustained, but that assignment (3) should be sustained 
in part only with relation to the allowance of $208 for 
13 barrels of molasses included as incidental expenses in 
the award of $5,508.90. However, that sum of $208 is 
subject to exact determination, and we order and direct 
remittitur thereof from the sum of $5,508.90, as a condi- 
tion of affirmance of the judgment. Such item will also 
be hereinafter discussed. 

At the outset, it should be noted that defendant called 
no witnesses and offered no direct evidence in its own 
behalf either upon the issue of liability or the issue of 
damages about which it here complains. It relied solely 
upon the direct and cross-examination of plaintiffs’ wit- 
nesses, including defendant’s manager, and testimony ad- 
duced by witnesses called in behalf of other defendants, 
who admitted that defendant was negligent as alleged, 
and claimed that its negligence was the sole proximate 
cause of plaintiffs’ damages. In that connection, plain- 
tiffs claimed that defendant was negligent in selling as 
new or unused, barrels which had been previously used 
for poisonous substances, without properly inspecting 
the same, although defendant well knew or should have 
known that the barrels were to be used for livestock feed 
by placing blackstrap molasses therein, and failed to 
warn plaintiffs of the presence of poisonous substances 
in the barrels although defendant knew or should have 
known that the barrels contained poisonous substances. 

This court recently reaffirmed that: “A motion for 
directed verdict or for judgment notwithstanding the 
verdict must be treated as an admission of the truth 
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of all material and relevant evidence submitted on be- 
half of the party against whom the motion is directed. 
Such party is entitled to have every controverted fact 
resolved in his favor and to have the benefit of every 
inference that can reasonably be deduced from the 
evidence. 

“In negligence cases the trial court should sustain a 
motion for directed verdict or for judgment notwith- 
standing the verdict, only when the evidence, viewed 
in the light most favorable to the party against whom 
the motion is directed, fails to establish actionable neg- 
ligence.” Griess v. Borchers, 161 Neb, 217, 72 N. W. 
2d 820. 

Also, in Driekosen v. Black, Sivalls & Bryson, 158 
Neb. 531, 64 N. W. 2d 88, we reaffirmed that: “In a jury 
case involving issues of negligence, where different minds 
may reasonably draw different conclusions or inferences 
from the evidence adduced, or if there is a conflict in 
the evidence, the matter at issue must be submitted to 
the jury, but where the evidence is undisputed, or but 
one reasonable inference or conclusion can be drawn 
from the evidence, the question is of law for the court. 

“A party is only answerable for the natural, probable, 
reasonable, and proximate consequences of his acts; and 
where some new efficient cause intervenes, not set in 
motion by him, and not connected with but independent 
of his acts and not flowing therefrom, and not reasonably 
in the nature of things to be contemplated or foreseen 
by him, and produced the injury, it is the dominant cause. 

“If the original negligence is of a character which, ac- 
cording to the usual experience of mankind, is liable to 
invite or induce the intervention of some subsequent 
cause, the intervening cause will not excuse it, and the 
subsequent mischief will be held to be the result of the 
original negligence. 

“A vendor and the manfuacturer or supplier of a 
chattel who know or have reason to know that it is 
likely to be dangerous when used and which is pur- 
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chased as safe for use in good faith reliance upon their 
professions or representations of safety, competence, and 
care, are subject to liability to the purchaser or to others 
whom they should expect to share in or be in the vicinity 
of its use, for damages proximately caused by their fail- 
ure to exercise reasonable competence and care to supply 
the chattel in a condition safe for use.” 

Further, in that opinion we said: “In Restatement, 
Torts, § 388, p. 1039, it is said: ‘One who supplies di- 
rectly or through a third person a chattel for another to 
use, is subject to liability to those whom the supplier 
should expect to use the chattel with the consent of the 
other or to be in the vicinity of its probable use, for 
bodily harm caused by the use of the chattel in the man- 
ner for which and by a person for whose use it is sup- 
plied, if the supplier (a) knows, or from facts known to 
him should realize, that the chattel is or is likely to be 
dangerous for the use for which it is supplied; (b) and 
has no reason to believe that those for whose use the 
chattel is supplied will realize its dangerous condition; 
and (c) fails to exercise reasonable care to inform them 
of its dangerous condition or of the facts which make it 
likely to be so.’ Also, in Restatement, Torts, § 399, p. 
1085, it is said: ‘A vendor of a chattel, manufactured by 
a third person, who sells it knowing that it is, or is 
likely to be dangerous, is subject to liability as stated in 
§§ 388 to 390.’ As stated in Restatement, Torts, § 401, 
p. 1087: ‘A vendor of a chattel made by a third person 
which is bought as safe for use in reliance upon the 
vendor’s profession of competence and care is subject 
to liability for bodily harm caused by the vendor’s fail- 
ure to exercise reasonable competence and care to supply 
the chattel in a condition safe for use.’ 

“In that connection, in Restatement, 1948 Supp., § 
401, p. 710, it is said: ‘A vendor of a chattel manufac- 
tured by a third person who has reason to know that the 
chattel is, or is likely to be, dangerous when used by a 
person to whom it is delivered or for whose use it is 
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supplied, or to others whom the vendor should expect 
to share in, or be in the vicinity of its use, is subject to 
liability for bodily harm caused thereby to them.’ See, 
also, Restatement, Torts, § 402, p. 1089, wherein it is 
said: ‘A vendor of a chattel manufactured by a third 
person is subject to liability as stated in § 399, if, al- 
though he is ignorant of the dangerous character or con- 
dition of the chattel, he could have discovered it by ex- 
ercising reasonable care to utilize the peculiar opportun- 
ity and competence which as a dealer in such chattels he 
has or should have.’ 

“As stated in 46 Am. Jur., Sales, § 817, p. 943: ‘More- 
over, where the seller of an article reasonably must 
know that if it is defective it will be imminently danger- 
ous to persons likely to come in contact therewith, a duty 
rests upon him to use ordinary care to ascertain the con- 
dition of the article and see that it is safe, especially 
where, by representation or warranties that the article 
is safe, he induces the sale. If he fails to exercise ordi- 
nary care to ascertain the safety of the article, so that 
he actually sells it in an imminently dangerous condition, 
he is liable for injuries to third persons who he knows 
will come in contact with the article.’ See, also, 46 Am. 
Jur., Sales, § 803, p. 928.” 

In Kroeger v. Safranek, 161 Neb. 182, 72 N. W. 2d 
831, we held that: “A cause of an injury may be the 
proximate cause notwithstanding it acted through suc- 
cessive instruments or a series of events, if the instru- 
ments or events were combined in one continuous chain 
or train through which the force of the cause operated 
to produce the disaster.” 

In Hickman v. Parks Construction Co., 162 Neb. 461, 
76 N. W. 2d 403, we said, citing numerous authorities: 
“The general rule, which governs where a party is re- 
sponsible for a dangerous place, agency, instrumentality, 
or operation likely to cause injury or damage to persons 
or property rightfully in its proximity, is that he is 
charged with the duty of taking due and suitable pre- 
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cautions to avoid injury or damage to such persons or 
property, and his failure to take such precautions con- 
stitutes negligence. * * * The person on whom the duty 
devolves is not excused from taking the necessary pre- 
cautions by * * * relying on others to take necessary 
precautionary measures.” 

In 49 C. J., Poisons, § 4, p. 1045, citing numerous au- 
thorities, it is said: ‘All persons who deal with deadly 
poisons or noxious and dangerous substances are held 
to strict accountability, and the highest degree of care 
must be used to prevent injury from their use.” Also, 
in § 8, p. 1046, it is said: “Where one who knows that a 
substance is poisonous carelessly or negligently leaves 
it where he knows, or has reason to know, or by ordi- 
nary care should know, that it may cause injury to some 
one ignorant of its character, he is liable for any injury 
resulting from such exposure.” 

Further, as stated in 72 C. J. S., Poisons, § 5, p. 168, 
citing numerous authorities: ‘Where one who knows 
that a substance is poisonous carelessly or negligently 
leaves it where he knows, or has reason to know, or by 
ordinary care should know, that it may cause injury to 
some one ignorant of its character, he is liable for any 
injury resulting from such exposure, and the same lia- 
bility attaches to one who leaves exposed a substance 
not known to be poisonous where his lack of knowledge 
is due to his own negligence.” 

In Carter v. Yardley & Co., Ltd., 319 Mass. 92, 64 N. 
E. 2d 693, 164 A. L. R. 559, a leading case, citing many 
authorities, it is said: “In principle, a manufacturer or 
other person owning or controlling a thing that is dan- 
gerous in its nature or is in a dangerous condition, either 
to his knowledge or as a result of his want of reasonable 
care in manufacture or inspection, who deals with or 
disposes of that thing in a way that he foresees or in the 
exercise of reasonable care ought to foresee will prob- 
ably carry that thing into contact with some person, 
known or unknown, who will probably be ignorant of 
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the danger, owes a legal duty to every such person to 
use reasonable care to prevent injury to him. * * * In the 
application of the principle it is immaterial whether 
or not the conduct of a defendant amounted to a breach 
of the contract between him and the immediate buyer 
from him. The duty is not created by contract, but is 
an instance of the general human duty not to injure an- 
other through disregard of his safety.” 

In the light of such authorities and others hereinafter 
discussed, we have examined the record. The oral evi- 
dence is voluminous and there are numerous related ex- 
hibits. Summarized, the jury could have reasonably 
concluded as follows: Plaintiffs were equal partners 
in the raising of livestock and feeding of cattle upon a 
large scale. They were both experts with many years 
of successful experience in that field. In August 1952 
plaintiffs went to Glendive, Montana, to inspect and 
buy reputation feeder calves. Plaintiff Colvin had made 
such purchases there each successive year since 1946 ex- 
cept 1951, during which year he fed heavier cattle be- 
cause it was a financially hazardous calf-feeding year. 
In August 1952, while at Glendive, plaintiffs contracted 
to buy 302 head of mixed heifers and steers for delivery 
October 15, 1952, so that the calves could longer remain 
upon the range and obtain all possible cheaper gain in 
weight before delivery. All but two of the 302 head 
were branded reputation white-faced, fetter-necked 
Herefords. Upon delivery they were in excellent condi- 
tion. They averaged 400 pounds each in weight, and 
cost plaintiffs a top price of $30.75 per hundredweight 
delivered. Plaintiffs sold 100 of those lighter in weight, 
which left 202 head, uniform in color, size, and weight, 
for better marketing. Thereto plaintiffs added 24 head 
of native-raised cattle of like kind and quality, which 
made a herd of 226 feeders so nearly alike that they 
could hardly tell one from another. From October 15, 
1952, until Thanksgiving Day, the herd was permitted 
to range in the pasture and fields to better obtain a cheap- 
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er gain. However, upon that day there was a severe 
snowstorm, so the herd was put in the lot and started 
on feed earlier than usual. During December and Janu- 
ary the herd was doing the best of any cattle plaintiffs 
had ever fed, and they continued to make such progress 
until February 10, 1953, the day the poisoning incident 
occurred. 

Hawk was engaged in the selling of livestock feed, 
including barreled blackstrap molasses which is fed to 
cattle by gravity as a conditioner. He purchased such 
molasses from Doctors Bailey who were veterinarians 
at Atlantic, Iowa. There they had a 20,000-gallon, half- 
submerged supply tank into which they placed molasses 
from tank cars and from which they pumped molasses 
into barrels and sold them to Hawk who would make 
delivery thereof to his customers, collect from them, and 
pay the Baileys. 

In the latter part of 1952 the Baileys could not obtain 
enough barrels in which to place the molasses so they 
requested Hawk to locate some. Hawk then contacted 
a broker in Omaha who advised him to contact defend- 
ant. Defendant then had some 500 such barrels stored 
outside its plant in Omaha, which barrels had been ob- 
tained from another chemical company in Wisconsin, but 
defendant could not use them because they were side- 
bung type. 

In that connection, defendant was a large chemical 
company, engaged in the manufacture of insecticides 
which involved the use and processing of parathion, a 
deadly poison so powerful that it severely injures or 
kills man or animal either by inhalation, absorption, or 
oral ingestion. However, plaintiffs had no knowledge or 
notice of such use by defendant or the dangerous nature 
of the substance until after the loss of their cattle by 
such poisoning, and Hawk had no notice or knowledge 
thereof when he purchased the barrels from defendant, 
and had no notice or knowledge thereof until after an- 
other customer had suffered a loss hereinafter discussed. 
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In such a situation, Hawk contacted defendant’s manager 
in January 1953 about the purchase of barrels and pro- 
ceeded to defendant’s plant for that purpose. There de- 
fendant’s manager was told that the barrels were to 
be filled with molasses and sold for livestock feed, 
whereupon defendant’s manager assured Hawk that they 
were all new barrels, although weather-worn, and had 
never been used or filled. Hawk made a spot check of 
a few of the barrels, all of which were blue-black with 
yellow ends, and finding no reason to believe that they 
were not unused and unfilled barrels as represented, 
and relying upon such representations made by defend- 
ant’s manager, he bought 100 of the barrels for which 
he was reimbursed by the Baileys. Such barrels were 
subsequently picked up at defendant’s plant by a trucker 
on Sunday and delivered to the Baileys. A short time 
later, by telephone order, another 50 barrels were pur- 
chased from defendant by the Baileys and delivered to 
them. At that time defendant’s manager was also 
told that the barrels were to be used for molasses feed- 
ing. When delivered, the Baileys proceeded to make a 
spot check of some of the barrels, and finding no rea- 
son to believe that they were not unused, unfilled bar- 
rels as represented by defendant’s manager, they pro- 
ceeded to fill them with molasses. 

On January 16, 1953, plaintiffs purchased 16 barrels 
of molasses from Hawk and began feeding it to their 
herd. On February 10, 1953, plaintiffs were feeding their 
fourth barrel, which was almost empty, when their cattle 
were poisoned. As they subsequently discovered, they 
were poisoned as the result of eating parathion solu- 
tion in the barrel, which did not mix with but remained 
on the top of the molasses, and was consumed after the 
barrel was almost empty. 

In the meantime, on February 1, 1953, one Haines, 
‘another customer of Hawk, notified him that one of his 
calves had died suddenly, and a veterinarian suspected 
that its death was caused by the molasses. Hawk im- 
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mediately contacted Doctor Ross C. Bailey and they met 
at the customer’s farm. There they inspected the dead 
animal and the barrel of molasses. They observed an 
amber-colored, acrid-smelling, watery fluid floating on 
top of the molasses. The doctor siphoned off a quantity 
of the fluid as a sample and placed it in a quart fruit 
jar. Further inspection also disclosed one other barrel 
so contaminated. Suspicious, but without knowledge of 
its nature, they took the sample with them. They also 
took the second barrel back to the doctor’s office. Hawk 
contacted defendant’s manager that evening, who as- 
sured him that there was nothing in the barrels. The 
next day Hawk took the Haines sample into his base- 
ment and divided it into four pint fruit jars so that 
there would be one sample for himself, one for Doctor 
Bailey, one for defendant, and one for the Omaha Test- 
ing Laboratory. As Hawk was dividing the sample, his 
dog sniffed it and immediately passed out with its eyes 
contracted to pin points. The following day Hawk took 
a sample to defendant’s manager and reported the dog 
incident to him, whereupon he suggested that Hawk 
should have the Omaha Testing Laboratory run a test 
for parathion. Defendant’s manager also informed Hawk 
that he had checked with his warehouse foreman and 
discovered that he had used two of the barrels in question 
to drain off lines and vats in defendant’s plant after 
which they had then carelessly thrown those barrels 
back on the pile of unused barrels. Hawk was then as- 
sured by defendant’s manager that those two barrels 
were the only ones they had ever used parathion in, 
and that Hawk’s worries were over since they had been 
found and the rest of the barrels had never been used 
or filled. 

Thereupon Hawk took a sample to the Omaha Testing 
Laboratory, and in a letter dated February 4, 1953, but 
obtained by Hawk February 8, 1953, it reported that the 
solution contained 63.5 percent parathion. In that con- 
nection, defendant’s manager never had a test made of 
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his sample and subsequently, without explanation, he 
destroyed it. 

In the meantime, although assured by defendant’s 
manager that there were no other contaminated barrels, 
Hawk checked all the rest of them as a matter of pre- 
caution. However, for some reason, he failed to dis- 
cover that any of them were contaminated. In making 
such inspection he visited plaintiffs’ farm on February 
5, 1953, and checked their barrels, but did not inform 
them that he was looking for contamination in their 
molasses. Rather, he advised that he was merely check- 
ing to see how fluid the molasses was in cold weather. 
Having no knowledge of the Haines incident or that 
the barrels of molasses were under suspicion, plaintiffs 
continued to feed the molasses until February 10, 1953, 
when their loss occurred. 

Without question the barrel which caused the Haines’ 
loss as well as the one taken from his farm and the one 
which caused plaintiffs’ loss were parathion-contamin- 
ated barrels purchased from defendant. On February 
12 defendant’s manager, Hawk, and Doctor Ross C. 
Bailey had a conference, whereat defendant’s manager 
was accused of selling barrels which had a poisonous 
substance in them, whereupon he replied that it began 
to look like that was the case. 

Plaintiffs had a sample of the substance found in their 
barre] analyzed by the Harris Laboratory in Lincoln, 
which reported that the sample contained relatively 
large quantities of a chemical of the parathion class, 
which, after diluted 50 percent and administered orally 
in small quantities to two guinea pigs, caused them to 
become “restless within 15 minutes,” to start “having 
convulsions about 30 minutes after the administration,” 
and they “were dead within 10 minutes following onset 
of the convulsion.” Although defendant’s manager came 
out to plaintiffs’ farm and they offered him a sample 
from plaintiffs’ contaminated barrel, he showed no in- 
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terest. He did inspect Doctor Bailey’s molasses plant 
and found no possible contamination there. 

Two Iowa lawyers, who respectively represented Hawk 
and Doctors Bailey, called upon defendant’s manager at 
defendant’s plant on or about February 27, 1953, whereat 
he informed them that parathion handled at defendant’s 
plant, was a dangerous substance, and that two or three 
more barrels containing parathion had subsequently been 
found in their stock of barrels. Admittedly, defendant’s 
manager subsequently received orders from defendant’s 
New York office to dispose of all the remaining 400 bar- 
rels “in such a way that they will be protected from 
any further contact with anybody.” In conformity there- 
with, all of the barrels were taken out and buried in 
an east Omaha dump. 

In the light of such evidence and rules heretofore set 
forth, we conclude that there was ample competent evi- 
dence from which the jury could have reasonably con- 
cluded that defendant was negligent as alleged, and that 
such negligence was a proximate cause of plaintiffs’ loss. 

Also, contrary to defendant’s contention, instruction 
No. 3 specifically told the jury that no recovery could be 
had by plaintiffs against defendant for breach of implied 
warranty, but that in order to recover against such de- 
fendant the plaintiffs were required to prove by a pre- 
ponderance of the evidence that defendant was negli- 
gent in one or more particulars as alleged by plaintiffs; 
that such negligence was the proximate cause of the 
death and injury to plaintiffs’ cattle; and that as a re- 
sult thereof plaintiffs were damaged, and the amount 
thereof. As a matter of fact, the instruction was favor- 
able to defendant, because in order to recover plain- 
tiffs were only required to establish by a preponderance 
of the evidence that such negligence of the defendant 
was a proximate cause of their damages. 

We turn then to the question of the amount and meas- 
ure of plaintiffs’ damages. In doing so, we dispose of 
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the second and third assignments of error together, since 
they overlap in argument. 

Originally, plaintiffs had 226 feeder calves in their 
herd. Before the poisoning incident on February 10, 
1953, one of them had been slaughtered, two had been 
killed by lightning, two had been turned out of the feed 
lot because with calf, and one had died of bloat. Thus, 
immediately before February 10, 1953, there remained 
220 head in plaintiffs’ feed lot. They had been on full 
feed for some time and appeared to be doing better than 
any cattle plaintiffs had ever fed. Conservatively, they 
then weighed an average of 550 pounds each, and as 
feeder calves they could have readily been sold as such 
and had a reasonable market value of 28 to 30 cents a 
pound. On February 10, 1953, and immediately follow- 
ing, 33 of them and one sow died from poisoning by 
parathion. For such loss plaintiffs asked for and re- 
covered 28 cents a pound on the basis of 550 pounds 
each. Such recovery was sustained by ample competent 
evidence. 

In addition, 15 or 20 of the 187 surviving cattle were 
down and could not even get up. Forty or fifty of them 
were panting, frothing at the mouth, and stumbling 
about. At least half of those remaining showed that 
something had really hit them. Their sides were caved 
in; they were damp; and they looked as if they would die. 
The week following the poisoning, some of the cattle 
actually lost half their weight and generally the herd 
would not come up to eat. Several days after the poi- 
soning 60 percent of them were in very bad condition. 
After the first 60 days some 60 to 70 percent of them 
did not put on enough weight to pay for half their feed 
bill. After 90 days it appeared that plaintiffs were 
wasting feed on two-thirds of the cattle. They were 
not fattening but remained in stocker stage. They had 
rough hair and a stale look; the whole herd was affected 
by the poisoning, although some of them were worse 
than others. It is undisputed that following the poison- 
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ing incident, the surviving cattle had no market value 
because there would be no buyer on the market if the 
truth were told, and the news of their poisoning had 
spread throughout the surrounding territory into the 
Omaha markets, and there was no place to market them. 

Plaintiffs did not know what to do with them, so they 
consulted a market expert who had inspected the herd, 
knew the facts, and although prognosis was debatable, 
plaintiffs decided that the only thing they could do was 
to continue feeding the cattle, baby them along with the 
best of care, and attempt to get them ready for the 
late summer or fall market. Such cattle normally should 
be fed only about 4 months when on full feed, and with 
comparable care they should normally gain 2% to 2% or 
3 pounds a day. In such respect, plaintiffs’ surviving 
cattle were fed much longer before they were marketed, 
and, although extra protein was made available, they 
gained an average of only 1.68 pounds a day. One of 
the parties who bought 50 head of the original 100 
lighter Glendive calves sold by plaintiffs shipped some 
of them at the same time and to the same market as 
plaintiffs shipped some of their surviving cattle. He 
received 75 cents per hundredweight more for them 
than plaintiffs received for theirs, despite the fact that 
his cattle had been on full feed only a little over 4 
months, while plaintiffs’ cattle had been on full feed 
about 11 months and normally should have outsold them. 

This case was tried on the theory that the whole sur- 
viving herd was damaged, because under the circum- 
stances no man could ascertain the nature and extent 
of injuries and damage to any specified number of the 
cattle, and damage to the herd could not be ascertained 
until marketing time. Plaintiff sought to recover as 
damages to the 187 cattle the difference, if any, between 
the reasonable market value of the cattle at the time of 
marketing if there had been no injury, and the reason- 
able market value of the claimed injured cattle at the 
time they were marketed. Competent evidence dis- 
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closes that the 187 surviving cattle, when expertly mar- 
keted to the best advantage with regard to weight and 
price, weighed 189,915 pounds and grossed $46,156.90, 
when without the poison injury they should have weighed 
217,965 pounds and produced a gross total of $57,812.55, 
whereby plaintiffs suffered a loss of $11,655.65. Such 
proven loss was well above the jury’s award of $11,472.22, 
less the remittitur of $67.44 offered and approved by the 
trial court, which part of the judgment, subject to the 
remittitur, should be affirmed unless other alleged errors 
require reversal thereof. We conclude that they do not. 

In that connection, instruction No. 7 given by the trial 
court read: “If you find for the plaintiffs against one 
or more of the defendants, you will award the plaintiffs 
as against such defendant or defendants as you may 
find to be liable to the plaintiffs such sum as damages as 
you find plaintiffs have proved by a preponderance of 
the evidence will fairly and reasonably, but not ex- 
cessively, compensate them for their damages. 

“You are instructed that the measure of damages for 
33 dead cattle and one dead sow is the fair and reason- 
able market value of those cattle and the sow at the 
time of their death and, in addition, the incidental ex- 
penses, if any, necessarily incurred by the plaintiffs in 
connection with said incident. In this connection, plain- 
tiffs claim incidental expenses including payment to 
Harris Laboratories in the amount of $61.90; payment to 
Dr. South in the amount of $80.00; payment to Dr. Per- 
ley in the amount of $17.00; and the loss of 13 barrels 
of molasses in the amount of $208.00. 

“You are further instructed that as to the 187 cattle, 
all or part of which are claimed by plaintiffs to have 
been injured but not rendered worthless, the measure 
of damages is the difference, if any, between the reason- 
able market value of the cattle at the time of marketing 
if there had been no injury and the reasonable market 
value of the claimed injured cattle at the time they were 
marketed. In arriving at the amount of damages in 
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this connection, you may take into consideration the 
quality of the cattle before the poisoning incident, their 
condition of health and thrift, and their condition after 
the incident, the care and feeding which they were given, 
the length of time they were fed, the circumstances as 
to whether as a result of poisoning they failed to feed 
in a normal and thrifty manner and to make normal 
gains in weight, and whether they failed to fatten and 
finish so as to commend a higher price than they brought 
on the market at the time of their sale. You may con- 
sider also any other fact or circumstance in the evidence 
bearing on the question whether the cattle made normal 
gain and whether they obtained proper finish. 

“You are further instructed that in arriving at dam- 
ages in this case, the burden is upon the plaintiffs to 
establish their damages with reasonable certainty, and 
you should not take into consideration any damages 
which are speculative and not established and proven 
with a reasonable degree of certainty, nor are you en- 
titled to award plaintiffs any punitive or exemplary 
damages so as to punish defendants for any of the acts 
complained of.” 

The propriety of the rule with regard to the measure 
of damages for the 33 dead cattle and one dead sow as 
stated in the first sentence of the second paragraph of 
instruction No. 7 is not questioned. However, defend- 
ant argued that the jury award therefor was contrary 
to the evidence. In that respect, defendant claimed that 
about half of the dead cattle were heifers, worth less 
than steers, but the jury, assuming that each animal 
weighed 550 pounds, awarded plaintiff therefor 28 cents 
a pound, the then top market price for steers. Defend- 
ant’s contention has no merit. The evidence discloses 
that at the time these reputation cattle died, they were 
feeder calves whose value could not be measured by a 
run-of-the-mill slaughter market. The evidence is un- 
disputed that plaintiffs paid $30.75 per hundredweight 
for them when delivered, weighing an average 400 pounds 
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each, and that at the time of their death they weighed 
conservatively an average of 550 pounds each and were 
reasonably worth an average of 28 to 30 cents a pound. 
As a matter of fact, there is competent evidence in this 
record that the 33 dead cattle weighed as much as 600 
to 650 pounds at the time of their death, yet plaintiffs 
asked only 28 cents a pound based upon an average 
weight of 550 pounds each. The jury allowed that 
amount, and competent evidence sustains that award. 

Defendant also complained that among expenses in- 
cident to such loss, the jury awarded plaintiffs $208 for 
13 barrels of molasses for which plaintiffs had paid Hawk, 
who retained the money. In that respect, the record 
discloses such to be the fact. It further discloses that 
at the time of trial plaintiffs still kept and retained such 
barrels of molasses, 12 of which do not appear to have 
been contaminated. Thus, the award of $208 was er- 
roneously made, but concededly such sum was subject 
to exact determination and the error may be cured by 
remittitur. 

In Moore v. Schank, 148 Neb. 228, 27 N. W. 2d 165, 
we held: ‘Where the excessive amount in a judgment 
is subject to exact determination, a remittitur may be 
required as a condition of affirmance for the correct 
amount.” 

In conformity therewith, a remittitur of $208 from the 
award of $5,508.90 for the dead cattle and sow and 
incidental expenses is hereby ordered and required as 
a condition for affirmance of a judgment for the correct 
amount, which is $5,300.90 with interest at 6 percent 
from April 7, 1955, the date of the verdict and judg- 
ment, and not from February 12, 1953. 

In connection with the $208 item aforesaid, defend- 
ant also argued that its allowance demonstrated that the 
verdict and judgment were the result of passion and 
prejudice. We conclude that such contention has no 
merit under the circumstances presented in this case. 

Defendant also argued that instruction No. 1 given by 
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the trial court, which summarized plaintiffs’ petition, 
erroneously submitted the allegation that ‘187 cattle be- 
came ill and permanently injured and that their growth 
was stunted” rather than limiting the damages to a cer- 
tain specified number of injured but surviving animals, 
and limiting recovery therefor in instruction No. 7 to 
the difference between their reasonable market value 
just before the poisoning and their reasonable market 
value immediately thereafter. In making such argu- 
ment, defendant assumes, contrary to the evidence, that 
only 50 out of 187 surviving cattle were injured, and 
that immediately after the injury they had a reasonable 
market value. The evidence is directly contrary to such 
assumption. 

In that connection, the case was tried on the theory 
of damage to the herd being prepared for market in the 
late summer or fall. The evidence is conclusive that 
33 died, that 15 or 20 were down unable even to get up, 
and 40 to 50 were panting, frothing at the mouth, and 
staggering, with ultimate survival in doubt. All of the 
herd were injuriously affected to a considerable degree 
in one form or another, and after the poisoning they were 
disturbed, ill, would not eat, lost much weight, and there- 
after gained an average of only 1.68 pounds a day, when 
normally without injury they should have gained 2144 
to 244 or 3 pounds a day. The evidence discloses that it 
was utterly impossible for plaintiffs and their experts 
after the poisoning to take each animal separately, or 
any exact number of them, and show how much. dam- 
age was done. As a matter of fact, defendant, although 
having plenty of opportunity to do so, offered no evi- 
dence whatever upon such issue of damages, and this 
record shows conclusively that after the poisoning the 
surviving animals had no reasonable market value. Fur- 
ther, by simple mathematical calculation, if the measure 
of damages contended for by defendant had been sub- 
mitted to the jury, plaintiffs would have been entitled 
to recover a much larger verdict and judgment. 
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It will be observed also that instruction No. 7 read 
in part: “You are further instructed that as to the 187 
cattle, all or part of which are claimed by plaintiffs to 
have been injured * * * the measure of damages is the 
difference, if any, between the reasonable market value 
of the cattle at the time of marketing if there had been 
no injury and the reasonable market value of the claimed 
injured cattle at the time they were marketed.” (Italics 
supplied.) The proper elements to be considered by 
the jury in arriving at the amount of such damages with 
reasonable certainty were thereafter set forth and cir- 
cumscribed in detail. Contrary to defendant’s conten- 
tion, under the evidence appearing in this record, the 
damages recoverable were direct and certain and not 
remote or speculative. 

In 25 C. J. S., Damages, § 71, p. 560, citing authorities, 
it is said: “Definite rules which will measure the ex- 
tent of recovery in all cases even of a particular class 
are difficult to formulate owing to the consideration 
which must be given in each case to its specific and per- 
haps peculiar surrounding circumstances. Stated in 
broad terms, however, the measure of damages is such 
sum as will compensate the person injured for the loss 
sustained, with the least burden to the wrongdoer con- 
sistent with the idea of fair compensation, and with 
the duty upon the person injured to exercise reasonable 
care to mitigate the injury, according to the opportuni- 
ties that may fairly be or appear to be within his reach 
* * * While the fundamental rule of the law is to 
award compensation, yet rules for ascertaining the 
amount of compensation to be awarded are formed with 
reference to the just rights of both parties, and the 
standard fixed for estimating damages ought to be deter- 
mined, not only by what might be right for plaintiff to 
receive in order to afford just compensation, but also by 
what is just to compel defendant to pay.” In § 72, p. 
562, it is said: ‘Where there is more than one method 
of ascertaining damages, that method which is most defi- 
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nite and certain should be adopted. No one method is 
exclusive, where several exist, but that one should be 
chosen which best achieves the fundamental purpose 
of compensation to the injured person for his loss; and if 
the facts show that either of two measures of damages 
will fully compensate plaintiff for his loss, that measure 
must be adopted which is less expensive to defendant.” 

In Jaeger v. Hackert, 241 Iowa 379, 41 N. W. 2d 42, 
it is said: “Where it has been proved that damage has 
resulted and the only uncertainty is as to the exact 
amount, it is sufficient if the record shows ‘data from 
which the extent of the injury * * * can be ascertained 
with reasonable certainty * * *. Data for an exact cal- 
culation is not necessary.’ Osterling v. Frick, 284 Pa. 
397, 404, 131 A. 250, 252; 25 C. J. S., Damages, section 28.” 

We find no case from this jurisdiction dealing with 
damages to feeder cattle where a portion of the herd has 
been injured but survived without having any reasonable 
market value, and no case has been cited or found from 
any other jurisdiction presenting comparable facts and 
circumstances. It would seem logical, however, that 
cases dealing with damages to growing crops which are 
injured by defendant, although not rendered worthless by 
them, but having no market value upon which any wit- 
ness could or would give an opinion as to value until 
marketed, would present a situation comparable with 
that at bar. Here we are dealing with raising and feed- 
ing a herd of cattle for the late summer and fall market. 
In several cases this court has dealt with the question of 
damages to crops being grown for such markets. They 
support the logic of the measure of damages in instruc- 
tion No. 7 given in the case at bar. 

In Hopper v. Elkhorn Valley Drainage Dist., 108 Neb. 
550, 188 N. W. 239, this court concluded that where a 
growing crop is injured but not rendered entirely worth- 
less as a direct result of the acts and omissions of defend- 
ant, the damage to it is measured by the difference, if 
any, between the reasonable market value at maturity of 
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the probable crop if there had been no injury, and the 
reasonable market value of the actual crop at time of 
maturity, less the expenses of fitting for market that por- 
tion of the probable crop which was prevented from 
maturing by the injury. The instant case was tried on 
a comparable theory. No other measure of damages 
could have been submitted under the evidence adduced 
which would have fairly compensated plaintiffs, yet 
imposed a less burden upon defendant. 

As recently as Gable v. Pathfinder Irr. Dist., 159 Neb. 
778, 68 N. W. 2d 500, citing with approval Hopper v. 
Elkhorn Valley Drainage Dist., supra, we reaffirmed 
the foregoing rule, and then held: “In determining the 
damage to farm products consideration should be given 
to the circumstances which conditioned the probability 
or improbability of the maturing of the crops in the 
absence of injury, and all other facts and circumstances 
tending to establish such value, which would properly 
include those arising before, at the time of, and after 
injury.” 

Further, such case also held: “The office of the ad 
damnum in a pleading is to fix the amount beyond 
which a party may not recover on the trial of the action. 

“As a general rule an amendment may be made to a 
pleading at any stage of the proceedings which does not 
change the quantum of proof as to a material fact.’”” Such 
rules adversely dispose of defendant’s contention that 
the trial court erred in permitting plaintiffs to amend 
their petition during the trial. 

We conclude that under the unusual circumstances pre- 
sented in this case, the issue of the measure of damages 
was not erroneously submitted to the jury with one 
exception, which does not require reversal. In such re- 
spect, relying upon Ricenbaw v. Kraus, 157 Neb. 723, 
61 N. W. 2d 350, defendant argued that instruction No. 
7 was erroneous because it failed to instruct the jury 
to deduct the difference in the cost of marketing. That 
contention has some merit, but the amount thereof, 
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$67.44, was the subject of exact determination by mathe- 
matical calculation from evidence and exhibits appearing 
in the record even independently of an affidavit filed by 
plaintiffs, and offered and received in evidence without 
objection by defendant, who made no counter showing 
at the hearing upon defendant’s motion for new trial 
whereat plaintiffs’ offer to remit the sum of $67.44 was 
approved by the trial court as a condition of overruling 
defendant’s motion for new trial. Thus the failure of 
the court to instruct the jury to deduct the difference 
in the loss of marketing was not prejudicial error. 
Ricenbaw v. Kraus, supra, is distinguished upon the 
ground that no evidence therein established in any man- 
ner the reasonable expenses of fitting for market that 
portion of the probable crop which was prevented from 
maturing by the injury, and the trial court erroneously 
took judicial notice of what he thought would have been 
the fair and reasonable cost thereof, and deducted it. 
In that respect, we said: “We do not think it is a fact 
of which a court can take judicial notice as it may vary 
greatly under different circumstances. It is a fact which 
must be proved. 

“In the absence thereof any judgment for damages 
would be speculative, conjectural, and uncertain.” 

Except as herein specifically modified, we conclude 
that the verdict and judgment were amply sustained by 
competent evidence, and that under the unusual circum- 
stances presented in this case, the measure of plaintiffs’ 
damages was not erroneously submitted. 

Defendant argued that during the trial the court made 
some six improper remarks which influenced the jury 
and resulted in prejudice against the defendant. We 
have held that: “Each party to a lawsuit is entitled to 
have the jury pass upon the evidence without having its 
effect or importance altered, either as to credibility or 
value, by the indulgence of the court in remarks to wit- 
nesses or comments upon them or their testimony, which 
may tend either to magnify or diminish it in the jury’s 


VoL. 163] JANUARY TERM, 1956 137 
Mefford v. Wilson Concrete Co. 


estimation.’ Styskal v. Brickey, 158 Neb. 208, 62 N. W. 
2d 854. 

We have also held that: ‘A prerequisite to review on 
appeal of alleged improper conduct of and statements by 
a trial judge, on the trial in the presence of the jury, 
is an objection and exception thereto.” Bolio v. Scholt- 
ing, 152 Neb. 588, 41 N. W. 2d 913. 

The latter rule is controlling here because defendant’s 
counsel made no objection during the trial to the state- 
ments made by the court about which it complains. 
Furthermore, three of the six statements were directed 
to counsel for defendants Hawk and Bailey, for whom 
the jury awarded a favorable verdict, and could not 
have been prejudicial to them or to defendant. Some of 
the statements should not have been made, but defend- 
ant is in no position to complain thereof in this court. 

For reasons heretofore stated, we conclude that if 
plaintiffs will file a remittitur within 20 days reducing the 
judgment to $16,705.68 with interest thereon at 6 per- 
cent per annum from April 7, 1955, the judgment of the 
district court will be affirmed as thus modified, with all 
costs taxed to defendant, John Powell & Company, Inc. 
Otherwise, the judgment will be reversed and the cause 
remanded for new trial. 

AFFIRMED ON CONDITION. 


A. C. MEFFORD, APPELLEE AND CROSS-APPELLANT, v. WILSON 
CONCRETE COMPANY, APPELLANT AND CROSS-APPELLEE. 
77 N. W. 2d 895 


Filed July 18, 1956. No. 38925. 


1. Motor Carriers: Public Service Commissions. In a dispute be- 
tween a shipper and a common carrier as to a tariff rate fixed 
by the Nebraska State Railway Commission, application by the 
shipper to the commission to determine the proper rate empowers 
the commission to determine the dispute. 

: In a dispute between a shipper and a common 

carrier as to a tariff rate fixed by the Nebraska State Rail- 
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way Commission, an application by the carrier to the com- 
mission to determine the proper rate does not under the powers 
granted to the commission empower it to determine the dispute. 
. A dispute between a shipper and a common 
carrier as to a tariff rate fixed by the Nebraska State Railway 
Commission is determinable by the courts unless the shipper has 
invoked the power of the commission to make the determination. 


ApPEAL from the district court for Sarpy County: 
Joun M. Dierks, Jupce. Affirmed in part, and in part 
reversed and remanded with directions. 


Viren, Emmert & Hilmes, G. M. Gunderson, and Peter- 
son, Smith, Peterson, Beckman & Wilson, for appellant. 


J. Max Harding and Pilcher, Haney & Howard, for 
appellee. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


YEAGER, J. 

This is an action in two causes of action by A. C. Mef- 
ford, plaintiff and appellee, against Wilson Concrete 
Company, defendant and appellant. The first cause of 
action is to recover the difference between what the 
plaintiff received as a motor carrier holding a certificate 
as a common carrier for the transportation of sand and 
gravel from a pit located on the Platte River about two 
miles south and one-fourth mile east of Richfield, Ne- 
braska, to the plant of the defendant about one mile 
south of Omaha, Nebraska, near U. S. Highway No. 75, 
and what he contends he was entitled to receive. 

The second cause of action involves a like claim in 
favor of one John Sorensen which was assigned by Soren- 
sen to the plaintiff. The two causes of action do not 
require further separate consideration in this opinion. 

A jury was waived and the case was tried to the court. 
At the conclusion of the trial a judgment was rendered 
in favor of plaintiff on the two causes of action for 
$1,567.73. Thereafter the defendant filed a motion for 
new trial which was overruled. The plaintiff also filed 
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a motion for new trial which was likewise overruled. 
From the judgment and the order overruling the motion 
for new trial the cera has appealed. The plaintiff 
cross-appealed. 

The contention of the plaintiff as substantially declared 
by his petition and by computation is that from August 
8, 1953, to December 28, 1953, as a common carrier, he 
transported sand and gravel between the pit described 
and the plant of the defendant in the amount of 4,277 
yards for which he received from the defendant $2,780.66, 
the rate therefor being 65 cents a yard; that from January 
1, 1954, to January 8, 1954, he transported 110 yards of 
sand and gravel for which he received $81.49, the rate 
therefor being 74 cents a yard; and that from October 
25, 1953, to December 19, 1953, Sorensen, likewise a 
common carrier, transported sand and gravel between 
the two points in the amount of 2,188 yards for which 
he received $1,619.12, which was at the rate of 74 cents 
a yard. As to each cause of action the plaintiff contends 
that the proper tariff as fixed by the Nebraska State 
Railway Commission was 92 cents a yard instead of the 
rates paid. The difference as to the first cause of action 
is $1,173.89 and as to the second $393.84 or a total of 
$1,567.73. The judgment was for this amount. 

The defendant has not disputed the amount of sand 
and gravel transported or the amount or rate of pay- 
ment made therefor. The sole question in dispute when 
the case was presented to the district court was that of 
whether under the Nebraska State Railway Commission 
tariff the rates paid or the 92 cent rate was applicable. 

In this court however a new question has been pre- 
sented by the defendant. The defendant contends here 
that the district court had, and this court has, no juris- 
diction over the subject matter of the action. 

The theory advanced is that under law the fixation, 
classification, regulation, and interpretation of intra- 
state freight and passenger tariffs is a function of the 
Nebraska State Railway Commission and since involved 
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here is a dispute over tariffs resort may be had only to 
the commission for the resolution of the dispute. In sup- 
port of the contention the defendant cites sections 75- 
208, 75-401, and 75-402, R. R. S. 1943. 

Section 75-208, R. R. S. 1943, grants broad regulatory 
power, but it is to be observed that nothing appears 
directly or by implication to permit action to be taken 
against anyone not acting in the capacity of a carrier. 
The provision does not directly or by implication permit 
or allow a carrier to institute action before the commis- 
sion against a shipper for the purpose of determining 
a dispute concerning rates. 

In Central Bridge & Construction Co. v. Chicago & 
N. W. Ry. Co., 129 Neb. 726, 262 N. W. 852, this court 
upheld the right of a shipper to seek and obtain relief 
with reference to tariffs fixed by the commission. This 
case does not, and no other case in this state has been 
found which does permit or require a carrier to bring 
before the commission a shipper to have determined a 
disputed tariff. 

Sections 75-401 and 75-402, R. R. S. 1943, attribute 
broad powers to the commission but among these is not 
contained the bringing of shippers before it for the pur- 
pose of adjudicating rate disputes. 

The contention that the court does not have jurisdiction 
over the subject matter is without merit. This conclu- 
sion makes necessary a determination of the case upon 
the merits to the extent they are presented by the other 
assignments of error. By the assignments as a whole 
the defendant contends substantially that factually and 
legally there is no support for the judgment rendered. 

This contention requires only the ascertainment, in- 
terpretation, and application of the tariff established for 
the transportation of sand and gravel between the points 
involved. There is no dispute as to the origin or destina- 
tion of shipments, the quantity shipped, or the rate paid 
by the shipper. 

The defendant contends that Item 6 (b) of Supplement 
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No. 2 to Official Highway Builders and General Con- 
tractors Tariff No. 4 is applicable. This item exacts a 
charge of 53 cents a ton or, converted to a yardage basis, 
a charge of 74 cents a yard. This rate was paid by the 
defendant for 110 yards of the amount involved in the 
first cause of action. The remainder of the yardage in- 
volved in this cause of action or 4,277 yards was paid for 
at the rate of 65 cents. The rate of 74 cents was paid 
for the yardage involved in the second cause of action. 
On the other hand the plaintiff contends that the schedule 
of yardage and mileage rates contained in Item 7 is ap- 
plicable. The appropriate charge under this item would 
be 92 cents a yard. It was this rate that the district 
court accepted and adopted as the basis of the judg- 
ment rendered. 

The determination must turn in the main upon the 
meaning of the words “from pits located on the Platte 
River south of Omaha.” 

The plaintiff contends that these words limit the point 
of origin for the purposes of Item 6 to pits directly south 
of Omaha and not to any pits west of a line directly 
south from the westernmost limits of the city of Omaha, 
which the parties agree was at the time Seventy-second 
Street. The pit from which these shipments came was 
west of such a line. The distance is not authentically 
shown but it cannot be great since the entire distance 
of the haul was 13 miles, 

The defendant substantially contends that the words 
do not so limit the point of origin but that they apply 
to pits on the Platte River from which shipments come 
into Omaha from the south. 

The conclusion reached herein is that the contention 
of the defendant must be accepted and that of the 
plaintiff must be rejected. 

In the first place, the contention of the defendant is 
reasonable. If the commission had intended to limit 
the application in the manner contended for by the 
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plaintiff it could so easily have said so. This it failed 
to do. 

Further it is apparent from the knowledge that the 
commission obviously had of the Platte River in its 
meandering circuit south and west of Omaha to its 
outlet into the Missouri River, and the introductory para- 
graph of Item 6, that its purpose was to provide rates 
applicable to pits on this entire segment of the river. 
This paragraph, to the extent necessary to set it out 
here, is as follows: “The rates for transportation of sand 
and gravel from pits located on the Platte River to points 
within the corporate limits of Omaha or at all directly 
intermediate points * * * including the wet concrete plant 
located at 76th and Dodge Street * * * shall be as follows: 
* * *” The point of delivery for the purposes of this 
case was clearly a directly intermediate point. 

The pertinent parts of Item 6 are subsection (b) and 
the paragraph denoted Zone I, as follows: ‘“(b) The 
rates for transportation of sand and gravel, minimum 
weight 12,000 pounds, from pits located on the Platte 
River south of Omaha to points and places within the 
corporate limits of Omaha shall be as follows: ZONE 
I Beginning at the south city limits to but not including 
Leavenworth Street, the rate shall be 53 cents a ton.” 
Tons converted to yards causes the rate to Leavenworth 
Street to be 74 cents. This conversion rate appears to 
be accepted by the parties. It is 5 miles from the south 
city limits to Leavenworth Street. 

The first paragraph of subsection (a) of Item 6, not 
directly involved but of pertinence in the interpretation 
of the tariff in question, is as follows: ‘“(a) The rates 
for transportation of sand and gravel, minimum weight 
12,000 pounds, from pits located on the Platte River 
west of Omaha to points and places within the corporate 
limits of Omaha and including the wet concrete plant 
at 76th and Dodge shall be as follows: * * *.” 

If the theory of the defendant is not to be accepted 
then notwithstanding the apparent intention of the com- 
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mission to establish tariffs for pits along the meandering 
course of the Platte River to the south and west of 
Omaha, it only established tariffs from an area bounded 
on the west by a line extending directly south from 
Seventy-second Street and an area bounded on the south 
by a line extending directly west from the south ex- 
tremity of Omaha, thus leaving the area between these 
lines without any rate except the mileage rate contained 
in Item 7. 

The language employed does not reasonably admit of 
such an interpretation. Further such an interpretation 
would place a much heavier burden upon transportation 
from without the line than upon transportation of iden- 
tical character and quality from within. This becomes 
clearly apparent from a comparison of Item 6 (b), Zone 
I, with Item 7 and its schedule of rates. By this com- 
parison it is demonstrated that a shipment from a pit 
just east of the line extending south from Seventy-second 
Street and 10 miles distant from the south line of Omaha 
would carry a rate of 53 cents a ton or 74 cents a yard 
to this line and 5 miles beyond whereas a shipment from 
a pit just west of the line and also 10 miles south of the 
south line of Omaha would carry a rate of 53 cents a 
ton or 74 cents a yard to this south line but it would 
also carry an additional rate of 21 cents a ton or 30 cents 
a yard for the additional 5 miles. This additional charge 
would be clearly discriminatory and could not be justi- 
fied on any reasonable basis. 

There is another reason, we think, why Item 7 must 
be regarded as inapplicable. It is observable that this 
item does not refer to sand and gravel from pits. It 
has reference to aggregates to be used for particular pur- 
poses. The statement is the following: “The rates for 
transportation of aggregates principally sand, gravel, 
crushed stone, earth, clay, soil binder, mineral filler, 
agricultural limestone and other similar materials used 
for construction and maintenance of highways, dams, 
general construction projects, soiling practices or any 
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other purpose in which the above named aggregates are 
used shall be as follows: * * *.” 

It is not to be assumed that the commission employed 
the term “aggregates” in any other than the usual and 
ordinary sense. Neither does the manner of use indicate 
that it was used in any other sense. The New Century 
Dictionary, p. 24, defines an aggregate as follows: “An 
assemblage of particulars; a collective mass or whole; a 
total; also, any hard material used in small fragments for 
mixing with mortar or cement to form concrete.” In 
Webster’s Dictionary (2d ed.), Unabridged, p. 49, it is 
defined as follows: “A mass, assemblage, or sum of par- 
ticulars; as, a house is an aggregate of stone, brick, tim- 
ber, etc. In an aggregate the particulars are less inti- 
mately mixed than in a compound.” 

Thus it appears that “aggregate” connotes a combina- 
tion of materials. Adhering to this connotation as well as 
the language quoted it appears that the purpose of 
Item 7 was to establish a tariff on a mileage basis for 
the transportation of mixtures for uses named in the 
item, and that there is no indication that it was ever 
intended to apply to shipment of sand and gravel as 
such from pits on the Platte River to Omaha or directly 
intermediate points. 

In this view it must be said that the plaintiff is en- 
titled to recover nothing on his second cause of action 
and nothing on his first cause of action for the 110 yards 
transported from January 1, 1954, to January 8, 1954. 
He is entitled however to recover the difference between 
65 cents and 74 cents a yard for the 4,277 yards trans- 
ported from August 8, 1953, to December 28, 1953, or 
$384.93. 

This conclusion renders unnecessary a consideration of 
the cross-appeal except to say that by the cross-appeal 
was presented the question of whether or not the plain- 
tiff, if he was entitled to recover at all, was entitled to 
recover treble damages. In his petition he claimed treble 
damages on the ground that the difference between the 
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amount paid and the rate claimed amounted to a rebate. 
The conclusion arrived at fully disposes of this question 
except as to the $384.93. 

It may not well be said that as to this amount any 
question of rebate was involved. This in the light of 
the record presented was obviously only an error in 
computation. It was not considered in the briefs but 
was discovered by analysis here on review. 

The judgment of the district court in favor of plaintiff 
to the extent of $384.93 is affirmed. To the remaining 
extent it is reversed and the cause remanded with direc- 
tions to render judgment in favor of the defendant. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
WENKE, J., concurs in the result only. 


CARPENTER PAPER COMPANY, A CORPORATION, APPELLANT, 
v. KEARNEY Hus PUBLISHING COMPANY, AN 
UNINCORPORATED COMPANY OR PARTNERSHIP, 

APPELLEE. 
78 N. W. 2d 80 


Filed July 13, 1956. No. 33987. 


1. Contracts. While executory and before breach, the terms of a 
written contract may be changed by a subsequent parol agree- 
ment. Such subsequent agreement requires no new consideration. 

The making of a contract may be done under such 

circumstances of business necessity or compulsion as will render 

the same involuntary and entitle the party so coerced to recover 
back any money paid thereunder or excuse him from perform- 
ing the contract. 

The rule is that when such pressure or constraint is 

brought to bear as will compel a man to go against his will and 

take away his free agency, thus destroying the power of refus- 
ing to comply with the unjust demands of another, it will con- 
stitute legal duress. 

For an agreement to be voidable because of duress in 

the form of business compulsion it must not only have been 

obtained by means of pressure brought to bear upon the party 
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seeking relief therefrom but the agreement itself must be 
unjust, unconscionable, or illegal. The essence of such duress 
is the surrender to unlawful or unconscionable demands. It 
cannot be predicated upon demands which are lawful or a 
threat to do that which the demanding party has a legal 
right to do. 


APPEAL from the district court for Buffalo County: 
ELDRIDGE G. REED, JUDGE. Reversed and remanded with 
directions. 


Wells, Martin, Lane, Baird & Pedersen, for appellant. 
Barlow Nye and DeWayne Wolf, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


WENKE, J. 

Carpenter Paper Company, a corporation, brought this 
action in the district court for Buffalo County against the 
Kearney Hub Publishing Company, a partnership. The 
action is for the purpose of recovering $4,096.71, which 
plaintiff alleges is due it for a carload of newsprint which 
it sold and delivered to the defendant on March 2, 1954. 
Defendant acknowledges receiving the carload of news- 
print and makes no objection to the quantity or quality 
thereof, however, it does claim the amount sought to 
be recovered is incorrect, alleging the correct amount of 
the purchase price to be $3,927.30. 

Defendant filed a counter-claim for $5,461.20 based on 
the claim that between January 1, 1948, and July 1, 1952, 
the partnership had been overcharged $5 a ton on car- 
load lots of newsprint, and, from July 1, 1952, up to 
and including the last carload shipped on March 2, 1954, 
$6 a ton. The basis for this counter-claim is the con- 
tention that defendant’s 1942 mill brokerage contract 
with the plaintiff fixed the mill price as the cost of 
newsprint sold to it by the plaintiff, defendant claiming 
a November 1947 agreement for cancellation thereof to 
have been without force or effect because of duress or 
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business compulsion which induced it to enter into such 
agreement. 

Jury was waived and trial was had to the court. The 
trial court entered a judgment dismissing plaintiff's 
petition. It found for the defendant on its counter-claim 
and rendered judgment thereon in the sum of $1,364.50, 
that amount being the difference between what it found 
the purchase price of the carload of newsprint to be 
and the amount it found defendant was entitled to re- 
cover on its counter-claim. Plaintiff filed a motion for 
a new trial and, from the overruling thereof, has per- 
fected this appeal. 

When a jury is waived and a law action tried to the 
court, findings of fact have the same effect as findings 
of a jury. Tullis v. Blixt, 136 Neb. 142, 285 N. W. 307; 
In re Estate of Wotke, 133 Neb. 739, 277 N. W. 45; Voh- 
land v. Barron, 126 Neb. 50, 252 N. W. 470. We consider 
the record accordingly. 

Appellant is, and was at all times herein material, en- 
gaged in selling and distributing paper, including news- 
print. Appellee, a co-partnership consisting of Ormand 
P. Hill and others, is, and was at all times herein ma- 
terial, engaged in publishing the Kearney Hub, a daily 
newspaper. 

The evidence shows there are three ways in which 
newsprint is commonly sold: First, direct by the mill 
to the publisher or consumer. We shall refer to such 
as mill contracts and the price therein established as 
the mill price. Second, by mill brokerage contracts, 
which we will refer to by that name. While such con- 
tracts are made in the name of the distributor, the dis- 
tributor is only acting for the mill. Under a mill broker- 
age contract the mill pays the distributor a brokerage 
fee for the handling. The price in such contracts is the 
mill price. Third, where the distributor buys the news- 
print from the mill and resells it. In such contracts the 
distributor may charge whatever price he wishes as 
the mill is not a party to such contract with the consumer. 
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On May 18, 1942, the appellant entered into a mill 
brokerage contract with the Kearney Hub Publishing 
Company, a corporation, to supply its entire require- 
ments for newsprint subject to an estimated annual 
quota of 125 tons. Its duration was for one year, May 
1, 1942, to April 30, 1943, but to continue from year to 
year until canceled by either party. 

Subsequent to this contract the Kearney Hub Pub- 
lishing Company was dissolved and the question is raised, 
was the contract ever assigned to appellee and did ap- 
pellant ever consent to the substitution? The partner- 
ship was organized by agreement dated June 30, 1943; 
the members were the same as the stockholders in the 
corporation; the partnership agreement provided the 
partnership was to take over and acquire title to all of 
the corporation assets which the stockholders would, 
on dissolution, be entitled to; the contract was an asset 
of the corporation; and appellant, until November 1947, 
continued to sell appellee newsprint at the mill price 
as in such contract provided. We find there is evidence 
which can be said to establish that the contract was 
acquired by the appellee and that appellant, by its con- 
duct, consented to appellee being substituted therein for 
the corporation. 

Ormand P. Hill, president of the Kearney Hub Pub- 
lishing Company, later an original partner of the appellee 
partnership and the publisher and general manager of 
the Kearney Hub, testified that G. E. Carpenter, vice- 
president of appellant, told him, as an inducement to 
his agreeing to enter into the contract of May 18, 1942, 
and leave their then source of supply, Minnesota & 
Ontario Paper Company, that “Come hell or high water 
the Kearney Hub will be taken care of on paper.” The 
parties are of course bound by their written agreement 
which they entered into and such sales talk is not a 
part thereof. The counter-claim is not an action to set 
aside the agreement of 1942, but rather an action based 
thereon. 
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Appellant’s sole source of newsprint was from the 
mills of Abitibi Sales Company, Limited, whom we 
shall hereinafter refer to as Abitibi. Up until 1946 it 
had been handling newsprint for Abitibi solely on the 
basis of mill brokerage contracts, receiving $1.50 a ton 
brokerage for doing so. However, beginning in 1946, 
appellant sought to change this basis because it felt the 
brokerage fee, considering the increased cost of doing 
business, was an inadequate return for its services. In 
1947 appellant succeeded in this endeavor and Abitibi 
agreed to sell it its allotment of newsprint except that 
Abitibi took over all of appellant’s customers using 250 
tons a year or more on a direct mill contract basis. This 
included the newspapers at Fremont and Hastings. As 
a consequence of this change of business policy between 
appellant and Abitibi appellant proceeded to and did 
cancel all of its mill brokerage contracts and entered 
into direct sale agreements for newsprint between it- 
self and its customers. In doing so it added, commencing 
January 1, 1948, $5 a ton to what is referred to as the 
mill price. It thus had a gross margin of $6.50 a ton 
as it was able to buy the newsprint from Abitibi at 
$1.50 less than mill price, that being the reduction on 
the mill price which Abitibi allowed appellant on all of 
its direct purchases. This gross margin was later, as 
of July 1, 1952, increased to $7.50 when appellant raised 
the price $6 above the mill price. These prices were as 
low or even lower than prices generally quoted for 
newsprint in the area during this period of time and 
were not out of line with prices being charged by other 
distributors or jobbers. 

Ormand P. Hill, one of the partners of appellee, and 
to whom we have already referred, went to Omaha in 
November of 1947 to see appellant about a possibility of 
getting some additional newsprint above its quota. It 
should be said here that appellant placed all of its 
customers on a quota, the amount of which depended 
upon the needs of the individual customer and the total 
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newsprint allotted to appellant by Abitibi. There Hill 
met and talked with Wyman D. Clark who was then 
appellant’s merchandise and sales manager in the Omaha 
office which serviced Kearney. Clark advised Hill of 
this change in policy on the part of appellant and that 
beginning with January 1, 1948, it would sell appellee 
newsprint only on a direct basis and the price would be 
$5 a ton above mill price, explaining why appellant felt 
it was necessary to do so. 

Appellant, at this time, was not under legal obliga- 
tion, by reason of its 1942 mill brokerage contract, to 
continue to supply appellee with newsprint at mill price 
regardless of whether or not doing so was profitable. 
It could change the basis on which it was willing to sell. 

Hill agreed to go along with this new arrangement 
although he testified he told Clark that he was doing 
so only because he had no other choice since he had to 
have newsprint. He also told Clark that he would, at 
the first opportunity, get a direct mill contract. The 
evidence shows he continuously, from then on, tried to 
do so, and finally did succeed in obtaining such a mill 
contract in 1952. He also, whenever possible, bought 
newsprint from other sources but such purchases were 
very limited. 

“While executory and before a breach, the terms of 
a written contract may be changed by a subsequent parol 
agreement; and such subsequent agreement requires no 
new consideration.” Bowman v. Wright, 65 Neb. 661, 
91 N. W. 580. See, also, Personal Finance Co. v. Hynes, 
130 Neb. 547, 265 N. W. 541; Swanson v. Madsen, 145 
Neb. 815, 18 N. W. 2d 217. 

Appellee apparently contends the mill brokerage con- 
tract of 1942 was never actually canceled because ap- 
pellant did not pursue the method therein provided, 
which is: ‘“* * * this contract shall continue from year 
to year * * * until cancelled by either party by notice 
in writing by registered mail on or before January 1st. 
of any year to take effect the following April 30th.” 
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This is of course a unilateral method for that purpose 
but does not in any way prevent the parties from mu- 
tually agreeing to do so, which is the situation here. 

We come then to the principal question involved, that 
is, was the raise in price of $5 a ton, effective January 
1, 1948, and the subsequent raise to $6 a ton, effective 
July 1, 1952, of such a character and made under such 
conditions that agreeing thereto can be said to be void- 
able because done under duress or business compulsion? 
We think the making of a contract may be done under 
such circumstances of business necessity or compulsion 
as will render the same involuntary and entitle the 
party so coerced to recover back any money paid there- 
under or excuse him from performing the contract. 
See, Fitzgerald v. Fitzgerald & Mallory Construction Co., 
44 Neb. 463, 62 N. W. 899; Nelson v. Nelson, 99 Neb. 
456, 156 N. W. 1036. The same would be true of an 
agreement obtained to cancel an existing contract and 
to enter into a new one. First Nat. Bank of David City 
v. Sargeant, 65 Neb. 594, 91 N. W. 595, 59 L. R. A. 296. 

As stated in First Nat. Bank of David City v. Sargeant, 
supra: “The rule is that when such pressure or con- 
straint is brought to bear as will compel a man to go 
against his will, and takes away his free agency, destroy- 
ing the power of refusing to comply with the unjust de- 
mand of another, this will constitute legal duress, re- 
gardless of manifestations or apprehension of physical 
force.” 

We think the rule is well stated in Newland v. Child, 
73 Idaho 530, 254 P. 2d 1066, as follows: “* * * appel- 
lants contend that the lien agreement was obtained by 
the state by duress, specifically ‘business compulsion,’ 
and for that reason is unenforceable. * * * To be void- 
able because of duress, an agreement must not only be 
obtained by means of the pressure brought to bear, but 
the agreemeent itself must be unjust, unconscionable, 
or illegal. The essence of duress is the surrender to 
unlawful or unconscionable demands. It cannot be pred- 
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icated upon demands which are lawful, or the threat to 
do that which the demanding party has a legal right 
to do.” 

The evidence shows that newsprint was in extremely 
short supply all through the years following World War 
II until in 1953 when the market therefor seems to have 
eased up; that as far as appellee was concerned the ap- 
pellant was its only practical source of supply as it could 
not have obtained another contract, since it had, from 
1942 on, bought practically all of its newsprint from 
appellant; that the black market furnished no dependable 
source of supply and what was available thereon was 
generally of poor quality and sold at prohibitive prices; 
and that a daily newspaper without a regular adequate 
source of supply of newsprint would soon have to cease. 
In fact, the evidence shows that in 1947 and up until 1953 
appellant had a monopoly on newsprint insofar as ap- 
pellee being able to get an adequate supply thereof was 
concerned. 

In this respect we mention briefly that appellee refers 
to the fact that appellant would not release its tonnage 
to Abitibi so it could enter into a mill contract with Abi- 
tibi. Of course appellant was under no legal obligation 
to do so and, in fact, appellee could not have gotten such 
a contract from Abitibi even if appellant had released 
the amount of appellee’s annual tonnage from its allot- 
ment from Abitibi because it was against the policy of 
the latter to do so. 

The evidence also shows that appellant always divided 
its allotment from Abitibi to its customers who used 
newsprint on a fair basis and this was true as to appellee. 
Appellant did not at any time refuse to sell appellee 
newsprint nor threaten to cut down its quota. It only 
sought to handle it on a more profitable basis. This it 
had a perfect right to do if, in doing so, it did not make 
unjust demands upon appellee in view of all the circum- 
stances then existing. 

The mill price of newsprint under appellee’s mill 
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brokerage contract had reached $100 a ton by January 1, 
1948, and gradually continued to rise until it had reached 
$131 a ton by March 2, 1954. To this appellant added $5 
a ton until July 1, 1952, and $6 a ton thereafter. These 
increases in price resulted in an over-all raise in the 
cost of newsprint to appellee of almost 4.6 percent. We do 
not find such a raise to be unjust, considering the in- 
creased cost of doing business which occurred during 
these years, and certainly not a factual situation which 
would permit the appellee, on the grounds of business 
compulsion, to avoid the effect of its agreement with ap- 
pellant entered into in November of 1947. 

In its amended answer appellee alleges that in Janu- 
ary 1954 appellant had reduced its price $6 a ton for 
like paper to its users of over 100 tons a year in carload 
lots and therefore the market price of the carload shipped 
on March 2, 1954, was $3,927.30 and not $4,096.71 as 
appellant claims. 

The evidence discloses that in 1953 newsprint became 
more plentiful on the market so Abitibi, to meet competi- 
tion, requested appellant to give all of its customers 
using 100 tons or more a year of newsprint a mill broker- 
age contract. This request appellant agreed to comply 
with and in December of 1953 and January of 1954 en- 
tered into such contracts with the publishers of news- 
papers at Columbus, Alliance, Falls City, Nebraska City, 
and Beatrice. It also, on January 3, 1954, offered such a 
contract to appellee. Due to the fact that appellee had 
signed a mill contract with Wright Paper Company in 
1952, effective in 1954, it refused such offer. Conse- 
quently appellee was not in a position to demand that 
appellant charge it the mill price of $131 a ton for the 
carload it purchased on March 2, 1954, but rather, was 
still on the basis of buying direct from appellant, and it 
was perfectly proper for appellant to charge the $137 
a ton which it did. 

There are other questions raised by appellant such as 
the claim that the trial court improperly made a set-off 
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of a claim arising in tort against one arising on contract; 
that the counter-claim, if valid, is barred by the statute 
of limitations; and that no action for damages was al- 
leged or proved. We do not pass on any of these ques- 
tions as we find it neither necessary nor desirable to do 
so in view of our holdings hereinbefore set forth. 

In view of what we have said we find no factual basis 
to support appellee’s counter-claim and the trial court 
was clearly wrong in entering judgment thereon. We 
also find no factual basis to support appellee’s defense 
as to the amount due on the carload of newsprint which 
it purchased on March 2, 1954. We therefore reverse 
the judgment of the trial court so holding and remand 
this cause with directions that it dismiss appellee’s coun- 
ter-claim with prejudice and enter a judgment for the 
appellant in the sum of $4,096.71 with interest at 6 per- 
cent from March 2, 1954. 

REVERSED AND REMANDED WITH DIRECTIONS. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


SEPTEMBER TERM, 1956 


CHARLES KISER, APPELLANT, V. CLAYTON CHRISTENSEN, 


APPELLEE. 
78 N. W. 2d 823 


Filed October 19, 1956. No. 33937. 


Negligence. Gross negligence means great and excessive neg- 
ligence, that is, negligence in a very high degree. It indicates 
the absence of slight care in the performance of a duty. 
Automobiles: Negligence. Where a driver of an automobile is 
suddenly confronted with an emergency requiring instant deci- 
sion, he is not necessarily guilty of negligence in pursuing a 
course which mature reflection or deliberate judgment might 
prove to be wrong. 

Automobiles: Railroads. An operator of an automobile who be- 
comes frightened and bewildered at the discovery of the near 
approach of a train at a railroad crossing is not guilty of 
gross negligence toward his guest where the latter acquiesced 
in the method of operating the automobile resulting in the 
creation of the danger. 

Automobiles: Negligence. A warning of imminent danger to a 
host by a guest riding in an automobile operated by such host 
must be made in time to afford the host a reasonable opportu- 
nity to avoid an accident, if such warning is to operate to the 
benefit of the guest. 

What amounts to gross negligence in any given 
case must depend upon the facts and circumstances. The fact 
that the operator of the automobile may have been guilty of 
ordinary negligence is insufficient to warrant a recovery in favor 
of a guest. 


(155) 
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AppEAL from the district court for Hall County: ERNnEst 
G. Krocer, Jupce. Affirmed. 


Luebs & Elson, for appellant. 
John E. Dougherty, for appellee. 


Heard before Smumons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CaRTER, J. 

This is an action for damages for injuries sustained 
by the plaintiff while riding in defendant’s automo- 
bile as a guest. The trial court directed a verdict for 
the defendant at the close of plaintiff’s evidence, and 
the plaintiff has appealed. 

The accident occurred on January 26, 1953, in Grand 
Island, Nebraska, at the point where Greenwich Street 
crosses the railroad tracks of the Union Pacific Railroad. 
The accident happened after dark at about 8 p.m. The 
road was graveled and described as wet. There are six 
railroad tracks at the point of the accident. The col- 
lision between defendant’s pickup truck and the rail- 
road engine occurred on the east-bound main-line track, 
the fifth track from the north, the direction from which 
the defendant approached the tracks. The headlight 
on the engine was burning and there is no contention 
that the truck lights were not on. There are buildings 
on each side of Greenwich Street north of the railroad 
tracks, but there is no contention that they obstructed 
the view of plaintiff and defendant as they approached 
the crossing. There were no cars on the switch and 
passing tracks blocking the view from the west, the di- 
rection from which the train came. 

- The evidence shows that plaintiff and defendant were 
farmers living near St. Paul. They lived in the same 
community and were good friends. At the times here- 
in mentioned both were working at the Ordnance Plant 
near Grand Island. They took turns driving to and 
from work. On the day of the accident defendant drove 
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his pickup truck and plaintiff rode with him as his 
guest. They finished work at 4 p. m. They left the 
Ordnance Plant and went to Grand Island, where they 
drank three or four beers and then went to the sale 
barn where defendant purchased and arranged for the 
delivery of three head of cattle. They went to a grocery 
store and made some purchases, after which they were 
going to a restaurant for their evening meal. They 
went to Greenwich Street and turned south. As they 
approached the Union Pacific tracks, at about 8 p. m., 
they were traveling from 20 to 25 miles an hour. The 
defendant was driving and plaintiff was riding with 
him in the front seat. When the pickup was about 8 
feet from the first track, plaintiff saw the train ap- 
proaching from the west and said to the defendant: 
“Christ sake, a freight coming, stop.” The defendant 
said he saw the train at about the same time as the 
plaintiff. At this time they were about 80 feet from 
the east-bound main track. The train was 200 to 300 
feet west of the crossing and traveling from 30 to 35 
miles an hour. Plaintiff said they both became scared. 
Defendant said he applied his brakes, which were in 
good working order, although he has no recollection 
whether they took hold or not. When about 40 feet 
from the east-bound track, defendant attempted to turn 
east to avoid a collision. He struck the engine at about 
its center as he attempted to turn left and plaintiff 
suffered the injuries of which complaint is here made. 
Plaintiff testified that defendant failed to slow down 
upon receipt of the warning. Defendant said he saw 
the train too late to avoid the accident. He testified 
he saw the train first when he was on the first or second 
track. If he saw it when he was on the first track, he 
was about 70 feet from the point of the accident. If 
he saw it from the second track, he was about 35 feet 
from that point. Plaintiff testified that he did not com- 
plain about or warn the defendant about his driving at 
any time except the one instance herein recited. 
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A guest may not recover damages for personal in- 
juries from his host except where the host is guilty of 
gross negligence. Gross negligence has been defined by 
this court as meaning great or excessive negligence, that 
is, negligence in a very high degree. It indicates the 
absence of slight care in the performance of a duty. 
The burden of proof rests upon the guest to establish 
gross negligence on the part of his host. It must be 
established by the facts and circumstances surrounding 
the particular case. When the trial court directs a 
verdict, the party against whom the motion for a di- 
rected verdict is directed is entitled to have every con- 
troverted fact resolved in his favor and to have the 
benefit of every inference that can reasonably be de- 
duced from the evidence. If there is evidence which will 
support a finding for a party having the burden of proof, 
the trial court may not disregard it and direct a ver- 
dict against him. A trial court may direct a verdict 
in a guest case only when the court can determine that 
the evidence fails to approach the degree of negligence 
recognized as gross under all the circumstances of the 
case. The foregoing rules have been announced by 
this court on numerous occasions. A citation of au- 
thorities in support of them would only serve the pur- 
pose of proving that which has long been established. 

The evidence in this case shows that defendant was 
approaching the railroad tracks at a speed of 20 to 25 
miles an hour. No complaint or warning concerning 
the speed at which the tracks were approached was 
made by the plaintiff. Plaintiff and defendant knew 
they were approaching the main tracks of the Union 
Pacific Railroad. It was evident to plaintiff that de- 
fendant did not intend to stop before proceeding across 
them, and he acquiesced in this method of operating the 
pickup truck. When plaintiff first saw the train when 
the pickup was 80 feet from the east-bound track, he 
shouted a warning. It appears, however, that the warn- 
ing was too late to give the defendant a reasonable op- 
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portunity to avoid the accident. The plaintiff testified 
that he became scared when he saw the train, plain 
evidence of an emergent situation. Plaintiff stated that 
defendant also became scared, further evidence that dan- 
ger was imminent when the warning was given. The 
language used in giving the warning clearly indicates 
that the parties were in a dangerous predicament at or 
before the time the warning was given. This court has 
held that a host who approaches a railroad track with- 
out looking is not guilty of gross negligence to his guest 
because of that fact alone. Bishop v. Schofield, 156 
Neb. 830, 58 N. W. 2d 207. In the present case the 
operator of the pickup truck did look and see the train 
approaching. In this respect he was less negligent than 
the host in the Schofield case. But it is urged that as 
he did look for and see the train, he was guilty of gross 
negligence in not avoiding the accident. It is con- 
tended in the instant case that the warning given and 
the failure to avoid the collision raise the degree of 
negligence to that which is termed gross. We have 
no doubt that there may be cases when a warning given 
in ample time would induce such a result. But for a 
warning to accomplish this purpose, it must be made 
in time to afford the host a reasonable opportunity to 
avoid an accident. In the present case the guest had 
acquiesced in the speed of the car as it approached the 
railroad tracks. He may not wait until a state of emer- 
gency exists before giving a warning and then claim 
the host was guilty of gross negligence in the subse- 
quent operation of the car unless it can be shown that 
the latter had a reasonable opportunity to avoid the 
accident. We do not think the evidence is sufficient 
to show gross negligence on the part of the host. The 
fact that the defendant became frightened, or “froze 
up” in the emergency, is something other than negli- 
gence of a high degree. It has been the rule in this state 
that where a driver of an automobile is suddenly con- 
fronted with an emergency requiring him to act quickly, 
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he is not necessarily negligent if he pursues a course 
which mature reflection or deliberate judgment might 
prove to be wrong. Riekes v. Schantz, 144 Neb. 150, 12 N. 
W. 2d 766. In a case somewhat similar in principle 
this court stated in effect that one who becomes fright- 
ened and bewildered at the near approach of an auto- 
mobile while crossing a public street, and for that rea- 
son fails to avoid a collision, is not guilty of contribu- 
tory negligence as a matter of law. Smith v. Coon, 89 
Neb. 776, 132 N. W. 535. This court quoted with ap- 
proval from Navailles v. Dielmann, 124 La. 421, 50 So. 
449, in the foregoing case as follows: “The act of a 
pedestrian in running in front of an automobile as a 
result of terror, caused by discovering the automobile 
near him, is not voluntary, and it is not negligence.” 
The rule is stated in 65 C. J. S., Negligence, § 123, p. 
735, as follows: “In order to relieve a person from 
the consequences of his own acts on the ground that 
they were done suddenly and under impending danger, 
there must be either a real danger or the circumstances 
must be such as might create apprehension of danger 
in the mind of an ordinarily prudent person, and the 
appearance of danger must have been imminent, leaving 
no time for deliberation.” It might be urged that this 
rule has no application here for the reason that the 
danger was of his own creation and that the controlling 
rules governing such cases could not be applied to him. 
We point out however that plaintiff acquiesced in de- 
fendant’s driving up to the time the peril was discov- 
ered and, consequently, plaintiff is in no position to 
assert the rule of nonapplicability when his own con- 
tributory negligence helped bring it about. Under the 
facts shown, negligence on the part of defendant and 
contributory negligence on the part of the plaintiff 
might well have been submitted to a jury in a proper 
case. But the question before us is whether or not 
gross negligence on the part of defendant has been 
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shown by the evidence sufficient to present a jury 
question. 

In determining if gross negligence has been sufficiently 
established, we must look to the facts and circumstances 
of each case that comes before us. No two cases are 
exactly alike. We find no case so similar on its facts 
as to control the result in the present case. The fact 
that the operator of the pickup truck in the present case 
may have been guilty of ordinary negligence is insuffi- 
cient to warrant a recovery in favor of a guest. Under 
the facts of this case as we have analyzed them, and 
the rules announced in Eilts v. Bendt, 162 Neb. 538, 
76 N. W. 2d 623; Rice v Neisius, 160 Neb. 617, 71 N. W. 
2d 116; Ottersberg v. Holz, 159 Neb. 239, 66 N. W. 2d 
571; Born v. Estate of Matzner, 159 Neb. 169, 65 N. W. 
2d 593; Bishop v. Schofield, supra; and other author- 
ities cited herein, we conclude that the evidence was 
insufficient to warrant the trial court in submitting 
the issue of gross negligence to the jury. The trial 
court therefore properly directed a verdict for the 
defendant. 

AFFIRMED. 


EVERETT SATTERFIELD, APPELLANT, V. MARLIN BRITTON ET 


AL., APPELLEES, FRED E. BoHy, INTERVENER-APPELLANT. © 
78 N. W. 2d 817 


Filed October 19, 1956. No. 33988. 


1. Taxation. A levy of taxes authorized by law in the manner 
provided therefor is not invalid because of the name by which 
the tax is designated in making the levy if the statute under 
which it is made does not attach a name to the tax by which 
it is required to be designated. 

A taxpayer, who voluntarily pays an unauthorized and 

illegal tax and who does not make a demand for its return 

within 30 days of the time of the payment of the tax, is for- 
ever barred and has no capacity to contest the vahdity. of the 
tax by any legal proceeding. 
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APPEAL from the district court for Loup County: 
ERNEST G. Krocer, Jupce. Affirmed. 


Davis & Vogeltanz and Manasil & Erickson, for ap- 
pellants. 


A. F. Alder, for appellees. 


Heard before Smmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaueu, JJ. 


BosLaAucH, J. 

This is an action by Everett Satterfield, a resident tax- 
payer of the county of Loup, against the board of com- 
missioners and the county clerk of that county for an 
injunction to prevent them from making a contract for 
the construction of a courthouse in Taylor, the county 
seat of Loup County, and from using any money raised 
by taxation for that purpose. 

The circumstances recited by Everett Satterfield, one 
of the appellants, and Fred E. Bohy, a resident taxpayer 
of the county and the intervener and other appellant, 
as the basis of the relief they seek are identical and are 
as follows: 

The county board of Loup County during a period of 
time made a levy of taxes upon the property of the tax- 
payers of the county and collected the taxes thereby 
assessed from the taxpayers, including the appellants. 
The fund created thereby is referred to as the special 
improvement fund or some similar name. The taxpayers 
did not authorize the levy or collection of the taxes by 
an election or otherwise. The taxes levied and collected 
as described are usually referred to as a fund for the 
building of a new courthouse. The county board adver- 
tised for bids for the construction of a building intended 
to be erected and used when completed as the court- 
house of the county. Plans and specifications for the 
building or an estimate of its cost were not secured by 
or for the county as the law requires as a condition of 
making a valid contract for the construction of the con- 
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templated building. The erection of the courthouse or 
the expenditure of the money to pay its cost were not 
budgeted during the fiscal year of 1955-1956 by the 
county and the expenditure therefor would be illegal 
and the taking of property of appellants and other tax- 
payers without due process of law contrary to the Con- 
stitution of the United States and the Constitution of 
Nebraska. Appellees, unless prevented by the court, 
will enter into a contract on behalf of the county for the 
building of a courthouse and will expend, and obligate 
the county to expend funds produced by taxes, illegally 
without their action in that regard having been author- 
ized by the electors of the county in any manner. 

Appellees assert these matters in answer to the claims 
of appellants: 

Taxes were levied and collected from the taxpayers 
of the county, including appellants, by the proper of- 
ficials of the county at the time and in the manner speci- 
fied by law for the years 1946 to 1953, inclusive, for the 
purpose of providing an improvement fund to defray 
the expense of the erection of a courthouse for the county. 
The proceeds of the levies were placed in a fund desig- 
nated “Improvement Fund.” The amount realized and 
now therein is sufficient to pay the cost of the construc- 
tion of the contemplated building. The levies made and 
the taxes collected were not requested by petition of 
the electors or authorized by an election held for that 
purpose. The levy made each year as aforesaid did not 
exceed any limitation or violate any provision of the 
law. There was no objection to or contest of the levy 
of taxes made for any of the years to provide funds for 
the erection of a courthouse by appellants or any other 
taxpayer of the county. The taxes levied and assessed 
for that purpose were paid by the taxpayers, including 
appellants. The amount thereof exceeds the cost of the 
proposed building, is in the improvement fund of the 
county, and is held by it for the purpose for which it 
was levied and collected. The county does not have a 
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suitable or adequate courthouse. The improvement fund 
was legally included as an item or part of the county 
budget for each of the years designated and for the 
year 1955. The county procured plans and specifica- 
tions for the proposed building. The county board ap- 
proved and adopted them, and it directed the county 
clerk to publish notice as provided by law that bids 
would be entertained for the erection of the building 
in accordance with the plans and specifications approved 
by the county board and on file in the office of the county 
clerk. Further action of the county to erect the building 
was interrupted by the commencement of this case. 

The claims of appellants made in the petition not ad- 
mitted by appellees were denied by them and the parts 
of the answer not conceded to be true were traversed 
by appellants. 

The district court found generally for appellees and 
rendered a judgment of dismissal of the case. This ap- 
peal contests the validity of that adjudication. 

The record does not present an issue of fact. The sub- 
stance of the proof is as follows: 

The county board of Loup County made a proposed 
budget for the fiscal year commencing July 1, 1946, 
which included an item for a proposed levy of .40 of a 
mill for a fund designated “Improvement Fund.” A 
summary of the budget containing this item was pub- 
lished with notice that the county board would hold a 
public hearing at a designated time at the courthouse of 
the county for the purpose of hearing objections, sug- 
gestions, or corrections to the 1946 county budget. The 
county board at its meeting on August 1, 1946, made 
levies, including one for the improvement fund, in har- 
mony with the budget except that the levy for the im- 
provement fund was .55 of a mill. There was a levy 
of taxes for the improvement fund made by the board 
for each of the fiscal years thereafter to and including 
the year 1953 by like procedure as the one for 1946 re- 
ferred to above. The amount of levies for this fund 
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were not uniform as to amount throughout the period 
but none of them exceeded 1 mill or violated any legal 
limitation. There was no petition by electors request- 
ing the county board to levy taxes and no election that 
authorized it to be done to provide for the expense of 
constructing a new county building. The county had 
bonded indebtedness during the year 1946 and thereafter 
through 1951. 

The taxes levied and assessed for the improvement 
fund for the years 1946 to 1953, both inclusive, were 
paid by the taxpayers of the county, including appel- 
lants, before this case was commenced without objec- 
tion or protest and there was no legal contest of any 
of the levies for the improvement fund by anyone be- 
fore this action was instituted in August of 1955. The 
proceeds of the taxes were credited to the improvement 
fund as payment of them was made and the total thereof 
was sufficient to pay the cost of the construction of the 
building the county proposed to build. The amount 
thereof has been continued by the county in the fund 
and the intention and desire of the county is to use it 
for the purpose for which it was created. The county 
has no suitable courthouse. The building being used for 
that purpose is more than 70 years old, is in very bad 
condition, and is inadequate and unsuitable for court- 
house purposes. 

The proposed budget of the county for the fiscal year 
commencing July 1, 1955, was prepared and published 
with notice of a public hearing by the county board at a 
designated time and place at which time the hearing 
was held. There was no objection made to or change 
suggested in the proposed budget, it was adopted, and 
levies were made in accordance with it. The reference 
to the improvement fund in the budget as published 
was as follows: Following the designation of the fund 
was the heading “Requirements” and below it was 
29,000.00. Under the words “Cash on Hand 7-1-55” was 
26,817.92. Under the words “Misc. Revenue” was 105.80. 
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Under the words “Amount to be raised by Taxation 
1955 Levy” was 2,076.28 and below the words “Proposed 
1955 Levies” was .50. The county board adopted what 
was designated a “RESOLUTION OF ADOPTION AND 
APPROPRIATION” at the time the proposed budget 
for 1955 was approved and the levies were made for 
that year. The following are parts of the resolution: 

“Section 1. That the budget for the fiscal year, 7-1-55 
to 6-30-56, * * * be, and the same hereby is, adopted 
as the budget for Loup County for said fiscal year; 
and that item designated as County Improvement Fund 
is for construction of a new court house * * *. 

“Section 2. That for the expenditures proposed in 
said budget document as adopted, there is hereby ap- 
propriated, by offices, departments, activities, institu- 
tion and funds, the following amounts, to-wit: * * * 
For General-Miscellaneous * * * County Improvement 
Fund $29,000.00. * * * 

“Section 3. That the offices, departments, activities 
and institutions hereinbefore named, are hereby au- 
thorized to expend the amounts hereinbefore appro- 
priated to them during the fiscal year beginning July 
1, 1955, and ending June 30, 1956. 

“Section 4. That the income necessary to finance 
the appropriations made and expenditures authorized 
shall be provided out of cash on hand in each fund, 
revenues to be collected during the fiscal year in each 
fund, and a tax ley (levy) for each fund as follows: 
* * * Tmprovement .50 mills.” 

A qualified engineer, registered in this state, was em- 
ployed by the county to prepare plans and specifications 
for the proposed building, to generally supervise the 
work, and to perform the services of an engineer and 
architect necessary in the construction of the building. 
He prepared plans and specifications for the building, 
they were approved and adopted by the county, and they 
were filed and deposited in the office of the county 
clerk for the use of the public before bids for the con- 
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struction of the building were invited. The county 
board caused an advertisement for bids to be published 
and bids for the construction of the building were made. 
That was the occasion of the commencement of this liti- 
gation. It is conceded that appellants are resident tax- 
payers of the county. They occupy no other status in 
or concerning this case. 

Appellants attempt to challenge the authority of 
Loup County to create the fund to defray the cost of 
construction of a courthouse as the facts existed con- 
cerning it. The county board relied upon section 23- 
120, R. S. 1943. It contained these relevant provisions 
during the year 1946 and thereafter until it was amended 
in 1951: 

“The county board shall erect or otherwise provide 
a suitable courthouse, * * *. But no appropriation 
exceeding fifteen hundred dollars shall be made for the 
erection of any county building except as hereinafter 
provided, without first submitting the proposition to a 
vote of the people of the county at a general election 
or a special election * * * and the same is ordered by a 
majority of the legal voters thereon; Provided, that 
the county board * * * is hereby authorized and em- 
powered, when requested so to do by a petition signed 
by at least fifty-five per cent of the legal voters in the 
county, * * * to make an annual levy not exceeding 
five mills upon the dollar on all taxable property in the 
county for the purpose of providing a fund for the erec- 
tion of a courthouse * * *, In counties having no bonded 
indebtedness, the county board, without the filing of 
such petition, may levy a tax of not to exceed one and 
one-half mills per year for not exceeding two years for 
the purpose of providing a fund for the erection or re- 
pair of a jail or courthouse * * *,.” 

The above section was amended in 1951. § 23-120, 
R, R. S. 1943; Laws 1951, c. 46, § 1, p. 162. The amend- 
ment became effective August 27, 1951. It increased the 
amount the county board had authority to appropriate 
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for the erection of a county building without an elec- 
tion or a petition of electors from not exceeding fifteen 
hundred dollars to not exceeding ten thousand dollars 
and it changed the limitation of “not exceeding two 
years” in the last sentence of the section to “not ex- 
ceeding ten years.” 

It is argued that all of the acts of the county board 
were invalid because it did not adopt a special resolu- 
tion or take any other appropriate proceedings estab- 
lishing a fund for defraying the cost of building a court- 
house in specific and clear terms before any attempt 
was made to levy a tax for that purpose. Appellants 
say it should have shown clearly that the fund was for 
the purpose of erecting a courthouse. The statute does 
not so require. It does not attach to the fund created 
by such a tax any name or specifically state the manner 
in which the intention to levy the tax or its purpose 
shall be expressed. This court passed on a somewhat 
similar situation in Burlington & M. R. R. Co. v. Cass 
County, 16 Neb. 136, 19 N. W. 700, and it is there said: 
“Taxes levied by the county commissioners, upon the 
receipt of the certificate of the state auditor, to pay 
the amount due from the county to the hospital for the 
insane are legal if levied and collected for that pur- 
pose, without reference to the name by which the tax 
is designated in making the levy.” The following ap- 
pears in the opinion: “While the evidence is not as 
clear as it perhaps might have been, yet it sufficiently 
appears that this was being done though in rather an 
irregular way; and the mere fact that this tax was named 
or denominated the ‘insane fund’ does not change its 
character or vitiate the tax, and especially is this true 
in a case like this where the law does not attach to it 
any name or specially point out the manner in which the 
addition to the state tax shall be made.” See, also, 
Burlington & M. R. R. Co. v. Lancaster County, 12 Neb. 
324, 11 N. W. 332. 

It is asserted by appellants that there was no action 
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taken by the county to transfer the amount in the im- 
provement fund to a courthouse building fund. This 
is not supported by any authority. There is no require- 
ment in the law therefor. The money was exacted to pay 
the cost of a county courthouse. It was placed in a 
fund designated an improvement fund which was usu- 
ally referred to as a fund for building a new court- 
house, as is evidenced by the allegations of the plead- 
ings of appellants. It is proposed to be used for that 
precise purpose. This contention is not convincing. 

It is true, as appellants assert, that the county had 
a bonded indebtedness during the year 1946 and there- 
after through the year 1951. They contend that all 
the taxes levied during this period and referred to above 
were unauthorized and illegal. If this is true, it is 
unimportant in this case. The proof is that the taxes 
for the years 1946 to 1953, inclusive, were voluntarily 
paid by the taxpayers against whose property they were 
levied and assessed. The appellants were two of the 
taxpayers of the county and they voluntarily paid the 
taxes levied against their property. This is not a class 
action. It is an action by the plaintiff, who is one of 
the appellants, for himself only. The other appellant 
intervened in the case for himself only. The legal right 
of appellants to contest the validity of the taxes levied 
by the county board described herein for the period 
stated in any proceeding ceased when appellants vol- 
untarily paid the taxes. It is not shown that either 
of them made any demand for a return of any of the 
taxes paid by them. The record shows that they do 
not have the capacity and are not legally qualified to 
dispute or contest the validity of the actions of the 
county board on behalf of the county of which they 
complain herein. Appellants will not legally gain or 
lose however this case may be decided. 

Section 77-1735, R. R. S. 1943, contains the following: 
“If a person claim a tax, or any part thereof, to be in- 
valid for the reason that it was levied or assessed for 
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an illegal or unauthorized purpose, * * * when he shall 
have paid the same to the treasurer, or other proper 
authority, in all respects as though the same was legal 
and valid, he may, at any time within thirty days after 
such payment, demand the same in writing from * * * 
the treasurer of the county, * * * for the benefit, or 
under the authority, * * * of which the same was 
levied, and if the same shall not be refunded within 
ninety days thereafter, may sue such county, * * * for 
the amount so demanded.” 

In Monteith v. Alpha High School District, 125 Neb. 
665, 251 N. W. 661, it is held: “In the absence of stat- 
ute, taxes voluntarily paid cannot be recovered back. 
When a tax imposed is illegal and unauthorized for any 
purpose, an original action may be brought to recover 
the tax only by virtue of statutory or constitutional 
authority. * * * One who seeks to avail himself of the 
statutory right to recover from a county or school dis- 
trict a tax voluntarily paid must show a substantial 
compliance with the statute.” In the opinion it is said: 
“There is no evidence in the record to the effect that 
any of the taxes were paid involuntarily. They were 
paid by the persons assessed more than three years 
prior to the date that demands were made for their re- 
turn. The law is settled in this state that where a 
person assessed, voluntarily and without compulsion, 
pays taxes, they cannot be recovered back in an action 
at law unless there is some constitutional or statutory 
provision expressly or impliedly giving the taxpayer 
such right. The only statute applicable to this case is 
section 77-1923, Comp. St. 1929 (now section 77-1735, 
R. R. S. 1943), but it provides as a condition precedent 
to the maintaining of the action that a demand in writing 
must be made within 30 days after the payment of the 
taxes. Demand in this case was not made for more 
than three years after the taxes were voluntarily paid. 
This clearly was not a substantial compliance with the 
statute. * * * We are obliged to hold, therefore, that 


Vou. 163] SEPTEMBER TERM, 1956 171 
Brockman v. State 


when plaintiff failed to demand repayment within 30 
days from the date of payment of the taxes claimed 
to be void, * * * he was forever barred.” See, also, 
Dorland v. City of Humboldt, 129 Neb. 477, 262 N. W. 
22; Arlington Oil Co. v. Hall, 130 Neb. 674, 266 N. W. 
583; State v. Smith, 135 Neb. 423, 281 N. W. 851; Loup 
River Public Power Dist. v. County of Platte, 144 Neb. 
600, 14 N. W. 2d 210. 

The court in Dorland v. City of Humboldt, supra, 
commented on the meaning of the words “voluntary 
payment” in this manner: “When a voluntary payment 
of special assessments is spoken of, the word ‘volun- 
tary’ is not used in its ordinary sense, for many such 
payments are held to be voluntary which are made 
unwillingly.” 

The judgment of the district court should be and 
it is affirmed. 

AFFIRMED. 


RICHARD BROCKMAN, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
79 N. W. 2d 9 


Filed November 2, 1956. No. 33961. 


1. Rape. The degree of force required to sustain a conviction 
for rape is relative, depending upon the particular circum- 
stances, but it must be sufficient to subject the dissenting woman 
to the power of the man and thus enable him to have carnal 
knowledge of her notwithstanding good-faith resistance on 
her part. 


The degree of resistance required of the prosecutrix is 
also relative, depending upon the particular circumstances, but 
she must in good faith resist to the utmost of her physical 
ability as long as she has the power to do so until the offense 
is consummated. 

In a prosecution for rape it must be shown by compe- 
tent evidence beyond a reasonable doubt not only that defendant 
committed the act charged but that he did so under such 
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circumstances that every element of the alleged offense existed. 

4. Criminal Law. Where competent evidence is adduced to sup- 
port every element of the offense charged in a criminal prose- 
cution, it is ordinarily for the jury to determine if the offense 
has been established by evidence beyond a reasonable doubt. 

5. Evidence. A photograph proved to be a true representation 
of the person, place, or thing which it purports to represent is 
proper evidence of anything of which it is competent and 
relevant for a witness to give a verbal description. 

6. Juries. Where the trial court endeavored to ascertain from 
the jurors whether they would like to go to a hotel for the night 
due to the lack of facilities in the courthouse to keep the jury 
overnight, or return to their jury room for further deliberation, 
then, ascertaining the jurors’ desire, the trial court sent the 
jurors back to the jury room for further deliberation; held, 
such action on the part of the trial court did not amount to 
coercion or an attempt to influence the verdict of the jury. 


Error to the district court for Douglas County: L. Ross 
NEWKIRK, JUDGE. Affirmed. 


Alfred A. Fiedler, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Homer G. 
Hamilton, for defendant in error. 


Heard before Simmons, C. J., Carter, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


MEssmonre, J. 


Plaintiff in error, Richard Brockman, hereafter called 
the defendant, was charged by indictment with rape. 
He was 19 years old at the time of the alleged offense. 
The prosecutrix was 19 years old at that time. The 
defendant pleaded not guilty. Upon trial to a jury 
he was found guilty, and upon the overruling of his 
motion for new trial he was sentenced to serve 12 years 
in the penitentiary. He thereupon prosecuted error to 
this court. 

The defendant assigns as error that the verdict is not 
sustained by the evidence and is contrary to law, and 
that the trial court should have sustained the defendant’s 
motion for directed verdict at the close of the State’s 
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evidence and at the close of all of the evidence. 

The record discloses that Rosemary Menges, at the 
time of trial Rosemary Menges Gray, who formerly 
lived in Council Bluffs, Iowa, knew and was a friend 
and schoolmate of Laura Kobold, now Laura Lemire, 
and Louann Carlson. Joan Bennett, whom the prose- 
cutrix had known for a short time, on the evening of 
July 30, 1954, went to Council Bluffs and contacted the 
girls previously mentioned. They drove to Omaha, Ne- 
braska, to a house on Thirty-sixth Street between Dodge 
and Farnam Streets, for the purpose of meeting some 
girls who lived there. When they arrived the girls 
were not at home so they sat on the porch to wait for 
them. Shortly thereafter a Ford convertible drove up 
containing four boys, one of whom was the defendant. 
The boys saw the girls and stopped the car. The boys 
got out of the car, introduced themselves at least by 
their first names, and talked to the girls. Some con- 
versation developed as to whether the girls would like 
to go to Campbell’s minature golf course, not too far 
distant, and play golf. The girls who lived in the house 
returned in a few minutes. The prosecutrix and Laura 
Kobold went into the house to visit with them. Upon 
their return it was agreed by the girls that they would 
accompany the boys. The prosecutrix sat in the front 
seat with the defendant to her right, Laura Kobold 
to her left, and to the left of Laura was Bob Morse 
the driver. The other two girls and boys got into the 
back seat of the car. They drove to Fortieth and Ham- 
ilton Streets and parked near a bar where the boys 
finally obtained some whisky. They brought it back 
to the car, mixed it with Seven-Up, and offered it to the 
girls who refused to take it. The girls told the boys 
that it was getting late, to forget the golf, that they 
wanted to go home. The boys agreed to take them 
back to the house. They proceeded to the corner of 
Thirtieth Street where a convertible containing some boys 
was parked in a filling station. These boys yelled, and 
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Brockman and one of the other boys jumped out of the 
car. Brockman had a knife that he had taken from the 
glove compartment of the car, and the other boy had 
a pop bottle. They pursued the other car as it pulled out 
of the filling station but were unable to catch it and 
returned to their car. The girls pleaded to be taken 
home. The boys said they would take them home, 
but they continued to drive around in a circuitous route 
which they claimed to be a short cut, and in so doing 
met another car containing friends of the boys. They 
had a short conversation and then proceeded to an iso- 
lated, wooded section in Hummel Park. The boys got 
out of the car and proceeded to the back thereof and 
held a conversation. 

Laura Lemire testified that she was sitting next to 
the prosecutrix and observed Brockman attempting to 
pull the prosecutrix out of the car. The prosecutrix 
reached for the door or something to get hold of to keep 
herself in the car, but she was pulled out and away 
from the car. She was struck in the face and knocked 
down. When she stumbled, she was pulled up again 
by the defendant and then knocked down again. None 
of the other girls could get away to help her. The 
prosecutrix was screaming and calling for help, and 
sounded as if she were afraid. Laura could not see the 
prosecutrix after that but could hear her screaming 
and calling for help. 

Louann Carlson testified that the defendant grabbed 
the prosecutrix by her arm and was pulling her while 
she was hanging on to Laura; that he pulled her out of 
the car and dragged her away; that the prosecutrix was 
fighting and screaming and saying “Help me”; and that 
she was unable to see the prosecutrix but that prosecu- 
trix called Louann’s name two or three times. 

Joan Bennett testified that the defendant pulled the 
prosecutrix from the car; that the prosecutrix endeav- 
ored to restrain him from doing so and pulled back; 
that the prosecutrix seemed to fall when she was pulled 
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from the car and Brockman continued to pull her away 
from the car; and that she was away from the car 
herself later on. She could hear the prosecutrix scream- 
ing and pleading for help. She could hear a sound as 
if someone was hitting someone else. 

The prosecutrix testified that the defendant opened 
the door, grabbed hold of her arm, and said something 
about getting out of the car. The prosecutrix said no, 
that they wanted to go back home, and asked that he 
let go of her. He kept pulling. She had one hand on 
the car door and her feet braced against the car. The 
defendant grabbed hold of her by her other hand and 
pulled her out of the car. She then called for Louann 
to help her. Laura grabbed hold of her waist but the 
driver of the car loosened Laura’s grip and the de- 
fendant pulled the prosecutrix out of the car and she 
lost her balance. The defendant kept pulling her away 
from the car. Her heel had come out of her shoe and 
she was endeavoring to put it back and asked the de- 
fendant to please let her put her shoe on. He kept 
pulling, and the shoe came off. She asked the defendant 
to help her find her shoe. He had a tight grip on both 
of her arms. She tried to pull back away from him, 
but he kept pulling her away from the car. When they 
were 10 or 15 feet away from the car he grabbed hold 
of her blouse and it came open, and her bra strap broke. 
He had let go of one of her hands and she tried to jerk 
away. The defendant grabbed hold of her loose hand 
again and started to pull her. She was calling for 
Louann to come and help her. The defendant slapped 
her with the palm of his hand. She tried to pull away 
and he slapped her again. She continued to cry out. 
He pulled her back into a place where there were bushes 
and trees all around. She continued to call for Louann, 
and the defendant struck her with his fist on the cheek 
and kept pulling her back. She kept calling for Lou- 
ann and pulling herself away. The defendant struck 
her again and knocked her down. She brought her 
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knees up against her chest and he was leaning against 
her legs while she was lying on the ground on her 
back. While his chest was up against her knees “he 
kept saying that he was going to get it and he wanted 
to know if I was going to give it to him the easy way 
or the hard way.” She further testified that she kept 
pleading with him to let her up; that she called to Lou- 
ann to come and help her; and that this made the de- 
fendant mad. She had one hand free and spread it 
across his mouth with the fingers separated. The de- 
fendant said ‘Damn you,” pressed his hand around her 
throat, and hit her on both sides of the face with his 
fist while holding her around the neck. He grabbed 
hold of her shorts, jerked and ripped them, and her 
pants came off with the shorts. She covered her person 
with her hands. This made him mad and he hit her in 
the face again with his fist. He then started to get up 
against her and held her with one hand around the 
top of her body. She tried to raise her hands to defend 
herself and he kept pushing against her and she was 
unable to raise a hand or to defend herself. 

When the prosecutrix returned to the car her clothes 
were torn and dirty and her face was swollen. The 
girls were taken back to the place where their car was 
parked. The boys drove into an alleyway and parked 
and let them out, and someone said: “If you go to the 
police with this we will find you and kill you.” One 
of the boys got out of the car and stood in front of the 
license plate. 

The prosecutrix was taken immediately to her home 
in Council Bluffs by Joan Bennett. When she arrived 
there she found she had lost her key. She rang the 
doorbell and her mother let her in. 

The mother of the prosecutrix testified that the prose- 
cutrix fell against her and the mother asked what was 
wrong, if she had been attacked. The prosecutrix could 
not talk. Her hair was stringing and dirty, her face 
and eyes were swollen and black and blue, her jaw 
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was swollen, and her lips were black and blue. 

A nurse who roomed in the home of the prosecutrix 
saw her when she arrived at home and testified that 
her face was practically unrecognizable, it was so 
swollen, and discolored a deep red and sort of blue. 
There were red marks around her throat. Her blouse 
was hanging open, her shorts were ripped, and one 
shoe was gone. She seemed to be groggy. 

The prosecutrix was taken to a hospital where she 
was examined by a senior medical student and later 
by a physician. The examination disclosed that her 
face was badly swollen, she had numerous bruises and 
contusions about the face, and her eyelids were swollen. 
She had severe bruises on her face, particularly on the 
left side. Her neck was bruised and swollen. Scratches 
were apparent on her neck, chest, and abdomen. The 
hymen was lacerated and bleeding, and the posterior 
floor of the vaginal vault was badly contused and bruised. 
There were lacerations on the floor of the vagina caused 
by the use of force. It was the doctor’s opinion that 
this was the first act of intercourse she had had. There 
was male semen present in her vagina. 

The defendant testified that he and the boys he was 
with had never met the girls before, and that the girls 
agreed to go riding with them. He further testified that 
he made love to the prosecutrix during the course of the 
ride and when they arrived at the section in Hummel 
Park where the car stopped he opened the car door and 
asked her to take a walk. She said it was dark, and he 
said he would help her. She got out of the car volun- 
tarily. She fell, and he helped her up. They walked 
up a hill, with his arm around her shoulders, and she 
had her arm around his waist. He started kissing and 
making love to her and asked her to have intercourse. 
She agreed, after telling him she was not a virgin. She 
tempted him, and it was a complete act of intercourse 
which she did not resist and willingly consented to. 
As they were finishing the act of intercourse she started 
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to cry and whimper, grew hysterical, and “passed out.” 
He did not know what to do, so he slapped her on both 
sides of the face four times to bring her out of it, because 
he was afraid when she did not respond to his calling 
her name. 

The defendant argues that the fact that the evidence 
shows he had intercourse with the prosecutrix is not 
sufficient to show that he exercised force or that she 
resisted to the extent the law requires. 

The rule as stated in Cascio v. State, 147 Neb. 1075, 
25 N. W. 2d 897, is as follows: “The degree of force 
required is relative, depending upon the particular cir- 
cumstances, but in any such case it must be sufficient 
to subject and put the dissenting woman within the 
power of the man, and thus enable him to have carnal 
knowledge of her, notwithstanding good-faith resist- 
ance on her part. In that connection, whether carnal 
knowledge was forcible and against her will or with 
her consent, is ordinarily indicated by resistance or 
lack of it by the woman. While the degree of resist- 
ance required is also relative, depending upon the par- 
ticular circumstances, the general rule is that a mentally 
competent woman must in good faith resist to the utmost 
with the most vehement exercise of every physical 
means or faculty naturally within her power to prevent 
carnal knowledge, and she must persist in such resistance 
as long as she has the power to do so until the offense 
is consummated.” 

Under all the circumstances shown by this record, the 
jury could properly find that the prosecutrix resisted 
the defendant in good faith and to the utmost of her 
ability. The evidence shows that the prosecutrix was a 
virgin, 19 years of age, weighing 110 pounds. The de- 
fendant was a young man 19 years of age, 6 feet tall, 
weighing 195 pounds. The evidence shows that the 
prosecutrix was forced out of the car. She was beaten 
before the act of intercourse took place. Her clothing 
was torn, and her appearance could leave no doubt that 


VoL. 163] SEPTEMBER TERM, 1956 179 


Brockman v. State 


unusual force was used in the commission of the act. 
The physical facts refute the story told by the defend- 
ant that he simply slapped her when he was afraid be- 
cause she did not answer. The evidence of the examin- 
ing physician was that the damage to her sexual organs 
was the result of violent force. She resisted until she 
could not even raise a hand. 

“Whether or not the prosecutrix resisted advances 
of the defendant to the extent of her ability under the 
circumstances presented by the evidence is a question 
of fact, and where her testimony, if believed, would 
indicate that she had so resisted, a verdict based on such 
testimony will not be set aside.” Medley v. State, 156 
Neb. 25, 54 N. W. 2d 233. 

The lurid details of the crime, as shown by the evi- 
dence, beyond question demonstrate that if the State’s 
evidence is believed, every element of the crime of 
rape was established. The evidence clearly sustains the 
finding of the jury that the defendant raped the prose- 
cutrix at the place and time charged. 

The defendant assigned as error the ruling of the 
trial court that defendant’s expert witness was not per- 
mitted to testify as to the foundation for the admis- 
sion of exhibit 14, a colored transparency of the prose- 
cutrix, in evidence. 

Lieutenant Elliott of the Omaha Police Department 
took the colored transparency of the prosecutrix at her 
home in Council Bluffs on August 3, 1954, 3 days after 
the alleged rape. He used standard equipment. He 
described the manner in which the prosecutrix was 
dressed, her physical condition, and facial features at 
the time he took the picture, to the effect that her face 
was swollen beneath the eyes and the lower eyelids 
were dark red. Her eyes were bloodshot, and her face 
and lips badly swollen. The exhibit was authenticated 
by his statement that it truly and accurately reproduced 
and reflected the general appearance and the appearance 
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he had described of the prosecutrix on the date that 
he took the picture. 

The defendant’s counsel requested that the jury be 
excused as he desired to offer the testimony of an ex- 
pert witness on the foundation going to the admissi- 
bility in evidence of the colored transparency, exhibit 
14, on the ground that the State’s witness testified to 
the effect that he did not believe you could get an exact 
reproduction of the object photographed, and that he 
wished to argue a point of law on this proposition. The 
trial court refused to permit the witness to testify. 

In the annotation, 9 A. L. R. 2d 904, it is said: “In 
view of the practical impossibility of obtaining photo- 
graphs which perfectly represent their subject, it would 
seem that when the courts state that one offering photo- 
graphs in evidence should prove that they are accurate 
and correct, they really mean that it must be shown 
merely that the photographs are sufficiently correct to be 
helpful to the court and jury. * * * And in Blake v. 
Harding (1919) 54 Utah 158, 180 P 172, the court said: 
‘As a matter of course, before a photograph is admissible 
under the circumstances disclosed in this case, it must 
be made to appear that it is a true or correct picture or 
representation of the objects photographed and in ques- 
tion. By that is not meant that it must be shown that 
the photograph is a true and correct picture or represen- 
tation of the object photographed in the minutest de- 
tails, but it must be made to appear that the photograph 
is a substantially true and correct picture or representa- 
tion of the objects, and not a distorted or false one.’ 
* * * The fact that there is conflicting evidence as to 
the accuracy of photographs does not require their ex- 
clusion. If the witnesses for the party offering the 
photographs testify that they are substantially correct 
they may be admitted, and their correctness then be- 
comes a question for the jury.” 

In Beads v. State, 160 Neb. 538, 71 N. W. 2d 86, 
wherein a colored transparency was offered in evidence, 
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this court held: “A photograph proved to be a true 
representation of the person, place, or thing which it 
purports to represent is proper evidence of anything of 
which it is competent and relevant for a witness to give 
a verbal description.” See, also, Vanderheiden v. State, 
156 Neb. 735, 57 N. W. 2d 761; Turpit v. State, 154 Neb. 
385, 48 N. W. 2d 83. 

The defendant cites Kitts v. State, 151 Neb. 679, 39 
N. W. 2d 283, where the court had before it the question 
of the foundation as to the admissibility of a confession, 
and it was said that: “When the State in the case at 
bar offered testimony relating to defendant’s alleged 
confession, his counsel opportunely and appropriately 
objected to its admission for the reason that no sufficient 
foundation had been laid, and requested that all the 
evidence relating to foundation therefor, and the na- 
ture and character of the statements allegedly made by 
the defendant, should be first adduced out of the presence 
of the jury, as approved in Schlegel v. State, 143 Neb. 
497, 10 N. W. 2d 264, and cases cited therein.” 

The defendant contends that the identical situation 
exists in this case with reference to exhibit 14. In the 
case of Kitts v. State, supra, it was held that the ques- 
tion of proper foundation for admission of a confession 
was a question of law to be decided by the court, but, 
if the confession was admitted it was error not to sub- 
mit to the jury for its determination the factual ques- 
tion of whether it was obtained voluntarily or by force, 
threats, or fear. In the instant case the foundation for 
exhibit 14 had already been made by the police officer 
who took the picture. What defendant wanted to do 
was to refute the testimony which exhibit 14 injected 
into the case, and to prove that it did not actually re- 
produce and represent the prosecutrix at the time it 
was taken. That type of evidence should have been 
introduced by the defendant as part of his case. We 
believe the trial court ruled properly that if defendant 
wanted to attack the authenticity of this photograph 
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he should do it as part of his defense. It is obvious 
that Kitts v. State, supra, on the point contended for 
by the defendant, has no applicability to the case at bar. 
The above assignment of error is without merit. 

The defendant contends the trial court erred in co- 
ercing a verdict of the jury by oral instruction. 

What the trial court did was to make a statement 
which in no sense constituted an instruction. This state- 
ment was to inquire whether or not the jurors desired 
to continue their deliberation or, due to the lack of 
facilities to accommodate the jury overnight, to go to a 
hotel for the night and further deliberate the next day. 
The jurors indicated they would rather retire to the 
jury room and continue their deliberation. We have 
examined this oral statement and conclude that by it 
the court did not attempt to tell the jurors anything ex- 
cept to explain that there were no facilities available for 
them to stay overnight in the courthouse and that they 
could go to a hotel if they desired. The court was not 
asking for information, and gave no directions nor any 
urging to do or not to do any particular thing. Insofar 
as proceedings in the instant case are concerned, there 
is no indication that the statement made by the trial 
court could amount to coercion or any attempt to in- 
fluence the verdict of the jury. See, Williams v. State, 
69 Neb. 402, 95 N. W. 1014; Gebhardt v. State, 80 Neb. 
363, 114 N. W. 290; Griess v. State, 121 Neb. 467, 237 N. 
W. 405; Annotation, 85 A. L. R. 1425. This assignment 
of error is without merit. 

Upon the entire record, there is no error prejudicial 
to the accused, and the judgment of the district court 
is affirmed. 

AFFIRMED. 
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1. Municipal Corporations. Where a city, exercising its paramount 
right to the use of a street for the primary purposes for which 
it was dedicated, removes trees growing in the street in order to 
place a sidewalk therein and does so in a proper manner, it is 
not liable to respond to an adjacent property owner for conse- 
quential damages occasioned by a diminution in value of his 
property caused thereby. 

2. Constitutional Law: Municipal Corporations. Such damages 
are not within the recoverable damages provided for in Article 
I, section 21, of the Constitution of Nebraska. 

8. Case Overruled. Insofar as in conflict herewith, Stocking v. 
City of Lincoln, 98 Neb. 798, 142 N. W. 104, 46 L. R. A. N. S. 
107, is expressly overruled. 


AppEAL from the district court for Gage County: 
CLoYDE B. Euuts, JuDcE. Reversed and remanded with 
directions to dismiss. 
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Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


Simmons, C. J. 

In this action plaintiff seeks to recover damages occa- 
sioned by the removal of shade trees from the street 
in front of his property and by the relocation of a side- 
walk as a part of a street improvement. He filed a 
claim with the city, which was denied. On appeal to 
the district court issues were made and trial was had 
to the court, a jury being waived. Judgment was en- 
tered for the plaintiff. The defendant appeals. 

We reverse the judgment of the trial court and re- 
mand the cause with directions to dismiss. 

Plaintiff filed a claim with the defendant asserting 
that it had by grading and construction operations 
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destroyed and removed from his premises four orna- 
mental shade trees, the fair and reasonable value of the 
trees being $500. 

Plaintiff in his petition in the district court alleged 
the ownership and possession of one and one-half lots 
in the defendant city which constituted his residence 
and home. He further alleged that there were four 
ornamental shade trees growing “on that portion of 
south sixth street * * * adjacent and opposite” to his 
property, and that by grading and paving operations 
the defendant had changed the elevation and grade of 
the street opposite his premises resulting in the destruc- 
tion of the trees. He then alleged that the difference 
in value of his property before and after the destruction 
of the trees was $500. He prayed judgment for that 
amount. 

The defendant by answer admitted ownership of the 
described real estate by the plaintiff; denied that its 
paving operations had caused plaintiff damage; and 
alleged that it had improved plaintiff’s property and that 
the removal of the trees from the street was necessary 
in the public interest. 

The trial court found generally for the plaintiff; that 
the construction and improvement of the street had 
caused a material change; that the plaintiff had been 
damaged thereby in the sum of $300; and that there 
were no special benefits shown to be offset against such 
damage. It entered judgment for the plaintiff in the 
sum of $300. 

The factual situation as nearly as it can be determined 
from the record, in the light of the court’s finding for 
the plaintiff, is as follows: 

The street involved is South Sixth Street and by 
stipulation has a “platted” width of 66 feet. The plain- 
tiff is the owner of property described by lots and block 
adjacent to South Sixth Street on its east side. The 
terms and conditions of the plat of the street or the 
property or when the plat was made do not appear. 
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The right of the city to use the street for street pur- 
poses is not questioned. 

In 1925 or 1926 four houses were built in the block 
where plaintiff’s property is located, his house being 
the one to the north. 

Either the builder or later owners planted trees in 
the street in front of the property. There is no showing 
as to whether the trees were planted by city permission 
or otherwise. The trees were there when plaintiff pur- 
chased the property in 1944. His showing of interest, 
then, is that he bought property with trees growing in 
the street in front of it. 

It does not appear when the street was paved and the 
sidewalk was built. Evidently for many years the 
street was paved with a 24-foot width down the center. 
Apparently a 4-foot wide sidewalk was constructed with 
a 2-foot space between it and the pavement curb on the 
east side. 

In 1929 the city established a grade for the street 
which was confirmed by ordinance in 1941. 

The trees grew. Two of them in front of plaintiff’s 
property became large shade trees. Two of the trees 
were ornamental and of no value for shade. 

The city’s traffic problems grew. Sixth Street became 
a part of U. S. Highway No. 77 through the city. In 
1955 the city improved the street and widened the pave- 
ment to 48 feet so as to accommodate two lanes of ve- 
hicular travel in each direction. The old sidewalk was 
removed and a new one installed, all within the street 
lines. 

The public convenience and necessity for the improve- 
ment is not challenged. The evidence sustains it. 

The center elevation of the new pavement was about 
12 inches higher than the old, and at the curb it was 
about 7 inches higher than the old. Those grades are 
not in accord with the grade established by ordinance. 

It appears clearly from the evidence that the new pav- 
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ing as such did not disturb the trees involved in this 
action. 

Plaintiff's property sloped downward from his lot line 
to the old curb. When the curb line was moved 12 feet 
nearer the lot line, the angle of the incline increased. 

The city removed the trees and built a new sidewalk 
4 feet wide occupying lengthwise the exact area, so far 
as plaintiff’s property was concerned, where the trees 
had been. The east line of the new sidewalk was 3 feet 
out in the street from the lot line of plaintiff’s property. 

It appears also that the elevation of the ground where 
the new sidewalk was placed was lowered some 6 
inches, requiring the placing of two steps upward to 
plaintiffs property instead of one. 

It is stipulated that there is no claim of negligence in 
the construction by the city. 

In substance the errors assigned here are that the 
judgment is contrary to the evidence and contrary to law. 

The trial court rested its decision in part on the propo- 
sition that there had been a change in grade of the 
street and that damages were recoverable under the 
provisions of section 16-615, R. R. S. 1943. 

We need not determine whether or not there was 
a change in grade under that act. Assuming it to be 
so, plaintiff cannot recover on that ground. All of his 
evidence as to damages goes to the value of the trees 
and the depreciated value of his property caused by the 
loss of the shade and ornamental value of the trees. He 
affirmatively asserted that there was no damage caused 
by the change of grade as such. 

The rules stated by recognized authorities are as 
follows: 

“The title or interest of the abutting owner in the 
shade trees must yield to the power of the city to grade 
the street, or to build sidewalks, or otherwise improve 
it. For any injury resulting therefrom the abutting 
owner has no redress.” 2 Dillon, Municipal Corporations 
(5th ed.), § 721, p. 1097. 
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“The owner may recover damages for the unneces- 
sary injury or destruction of shade trees along the side- 
walk caused by a change of street grade, or the construc- 
tion of a sewer. But where the trees are within the 
lines of the street or sidewalk on which grading is done, 
the municipality is not liable to abutting owner, should 
their destruction become necessary in the proper execu- 
tion of the work.” 13 McQuillin, Municipal Corpora- 
tions (3d ed.), § 37.253, p. 670. 

“Subject to the requirement that it must act in good 
faith and not abuse its exercise of power, the city has 
the power of control over its streets including parks and 
all spaces occupied by both the trees and wires thereon; 
and this power is paramount to any right that either 
the grower of trees or the owner of wires may acquire 
thereon.” 10 McQuillin, Municipal Corporations (3d 
ed.), § 30.67, p. 683. 

“As a general rule the right of an abutting owner to 
plant and maintain trees in front of his land within the 
street is recognized where there is no interference with 
the public use of the street, even though such owner is 
not the owner of the fee of the street. It has been held 
that an abutting owner does not have a true servitude in 
shade trees planted between the sidewalk and the curb 
in front of his property, but has a right in the nature of 
an easement. In any event, his title to, or interest in, 
trees in the street is subservient to the public right, 
and to the power of the municipality to regulate and con- 
trol such trees, as discussed infra § 1693.” 64 C.J. 5., 
Municipal Corporations, § 1685, p. 72. 

“The power of a municipality over such trees includes 
the right to remove or trim them where it is reasonably 
necessary for public safety or convenience, or for the 
improvement of the street, or its beautification, or for 
preservation of city sewers; and this power exists, even 
though the fee of the street is not in the municipality.” 
64 C. J. S., Municipal Corporations, § 1693, p. 87. 

These rules, in principle, were recognized by us in 
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Bronson v. Albion Telephone Co., 67 Neb. 111, 93 N. 
W. 201, 60 L. R. A. 426, where we held: “The right of 
an abutting owner to maintain shade trees upon or over- 
hanging the sidewalk is general and well recognized. 
In many jurisdictions it is customary; with us it has 
the sanction of express legislation. But this right is 
subject to all proper uses of the street for the primary 
purposes for which it was dedicated or condemned. * * * 
At one time there was a tendency to attach some weight 
to the ownership of the fee of the street or highway. 
But it is becoming well settled, for obvious and convinc- 
ing reasons, that that question is immaterial.” 

Other states have faced the same factual problems 
generally that are in this case. They have reached the 
conclusion that the city is not liable. We cite Lynch v. 
Town Council of Georgetown, 21 Del. Ch. 25, 180 A. 
594; Webber v. Salt Lake City, 40 Utah 221, 120 P. 
503, 37 L. R. A. N.S. 1115; City of West Point v. Barry, 
218 Miss. 739, 67 So. 2d 729; Neil v. City of Glendale, 106 
Cal. App. 553, 289 P. 877; Ditzen v. Kansas City, 138 Kan. 
830, 28 P. 2d 739. 

The trial court held that plaintiff’s right to recover 
was grounded also on Article I, section 21, of the Consti- 
tution of Nebraska, which is: “The property of no per- 
son shall be taken or damaged for public use without 
just compensation therefor.” 

Relying on Stocking v. City of Lincoln, 93 Neb. 798, 
142 N. W. 104, 46 L. R. A. N.S. 107, we are urged to so 
hold. Concededly language used in that opinion would 
sustain the holding of the trial court. There plaintiff's 
trees were growing between the curb and the lot line. 
There the jury was permitted to consider evidence as to 
damage by reason of the digging and removal of the 
trees. The plain import of the opinion is that the con- 
stitutional provision as to damaging property for public 
use applied, and recovery was allowed. 

However, an analysis of the authorities cited do not 
sustain the opinion in that regard. 
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The first case cited is City of Omaha v. Flood, 57 Neb. 
124, 77 N. W. 379. In that case, for the purpose of deter- 
mining when a cause of action accrued, we assumed neg- 
ligent grading of a street and assumed damages result- 
ing therefrom. The rules stated in the syllabus go be- 
yond the issues decided and are based on the assumed fact 
of negligence and recoverable damages. The decision 
does not help us here. 

The next case cited in Stocking v. City of Lincoln, 
supra,-is Bronson v. Albion Telephone Co., supra. It 
states that it was there held: ‘“* * * where an abutting 
owner has planted trees along the street adjacent to his 
property, under the terms of a city ordinance pursuant 
to statutory provisions, a telephone company which re- 
moves, destroys, or injures such trees in erecting poles 
and wires under its franchise is liable for the resulting 
damage, even though no unnecessary injury is inflicted.” 

The analysis of that opinion is not complete. The 
Bronson case turned upon the question of: “* * * whether 
use of a street or highway for poles and wires is an ordi- 
nary use within the contemplation of the parties when 
it was dedicated or condemned, or is a new and additional 
burden, for which the abutting owner is entitled to com- 
pensation in case of injury.’ 

The opinion is premised on the proposition that the 
right of an abutting owner to maintain shade trees in 
the street “is subject to all proper uses of the street for 
the primary purposes for which it was dedicated or 
condemned” and as to the particular dedication it “Un- 
doubtedly * * * in the first instance was subject to all 
ordinary uses to which the street might be put.” The 
opinion held that the use which the defendant telephone 
company was making of the streets was an “additional 
burden” for which compensation for injuries caused 
thereby was recoverable. 

Certainly the use of a part of a busy street for side- 
walks is an “ordinary use” and not an additional uncon- 
templated burden. It is a primary purpose of the street. 
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It would seem that if the city has that superior right 
that its proper exercise would not call for a payment of 
damages resulting therefrom. 

The next opinion cited in the Stocking case is that 
of Slabaugh v. Omaha Electric Light & Power Co., 87 
Neb. 805, 128 N. W. 505, 30 L. R. A. N. S. 1084. This 
case seems to have turned on the absence of a legislative 
act, enacted before the planting of trees, granting the 
power company authority to trim shade trees growing 
in the streets. It was decided by a divided court. Judge 
Sedgwick, dissenting, construed the opinion to be based 
on the “additional burden” theory. The writer of the 
opinion in the Stocking case quoted from concurring 
opinions. The quote from the opinion of Chief Justice 
Reese seems to be bottomed on the proposition that the 
trees were planted and growing ahead of the granting 
of the franchise. The quote from an Alabama deci- 
sion in the concurring opinion of Judge Letton is to the 
effect that if there was no necessity for the cutting of 
the trees, then liability would follow. His concurrence 
indicates that he rested his views on negligent perform- 
ance of the right by the power company. The paramount 
right of the city to the use of the street was not denied 
in the Slabaugh case. 

The Stocking case then quotes at length from Penn- 
sylvania cases. We do not analyze them here for the 
reason that this whole subject matter is exhaustively 
considered in Webber v. Salt Lake City, supra. There 
the facts were quite similar to the fact situation here. 
There a constitutional provision substantially like ours 
was relied upon. There the court analyzed the deci- 
sions and constitutional provisions including those of 
Pennsylvania, which decisions it refused to follow. The 
court there denied recovery under the constitutional 
provision. 

We conclude that where a city, exercising its para- 
mount right to the use of a street for the primary pur- 
poses for which it was dedicated, removes trees growing 
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in the street in order to place a sidewalk therein and 
does so in a proper manner, it is not liable to respond 
to an adjacent property owner for consequential dam- 
ages occasioned by a diminution in value of his property 
caused thereby. 

We conclude further that such damages are not within 
the recoverable damages provided for in Article I, sec- 
tion 21, of the Constitution of Nebraska. 

Insofar as in conflict herewith, Stocking v. City of 
Lincoln, 93 Neb. 798, 142 N. W. 104, 46 L. R. A. N.S. 107, 
is expressly overruled. 

The judgment of the trial court is reversed and the 
cause remanded with directions to dismiss. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


HERMAN E. HANSEN, APPELLANT, v. Don HENSHAW, 


APPELLEE. 
79 N. W. 2d 15 


Filed November 2, 1956. No. 33996. 


1. Negligence. In an action for damages for negligence the bur- 
den is on the plaintiff to show that there was a negligent act 
or omission by the defendant and that it was the proximate 
cause of plaintiff’s injury or a cause which proximately con- 
tributed to it. 


2. Negligence is a question of fact and may be proved 
by direct or circumstantial evidence. 
3. Proof of negligence is sufficient if the facts and cir- 


cumstances proved, together with the reasonable inferences 
which may be drawn therefrom, shall indicate with reasonable 
certainty the negligent act of which complaint is made. 


APPEAL from the district court for Dakota County: 
ALFRED D. Raun, JupceE. Affirmed. 


Leamer & Graham, for appellant. 


Sherman W. McKinley, Jr., and Shull, Marshall, 
Mayne, Marks & Vizintos, for appellee. 
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Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


YEAGER, J. 

This is an action for damages for personal injuries 
which was commenced by Herman E. Hansen, plaintiff 
and appellant, against Don Henshaw, defendant and 
appellee, in the district court for Dakota County, 
Nebraska. 

The action was tried to a jury. A verdict was re- 
turned in favor of the plaintiff for $2,150. At the close 
of plaintiff's evidence and again at the close of all .of 
the evidence the defendant moved for a directed ver- 
dict in his favor on the ground, among others, that the 
evidence of the plaintiff failed to sustain any charge of 
negligence against the defendant. These motions were 
overruled. 

After the verdict was returned the defendant duly 
filed a motion for judgment notwithstanding the ver- 
dict. A motion for new trial was also filed but for rea- 
sons which will become apparent it requires no consid- 
eration herein. 

The motion for judgment notwithstanding the ver- 
dict was sustained. From the ruling on this motion and 
the judgment rendered pursuant thereto the plaintiff 
has appealed. There is but one assignment of error, 
as follows: “The Court erred in entering judgment 
notwithstanding the verdict.” 

By the appeal but one question is presented for re- 
view, namely, that of whether or not there was evidence 
which would sustain the charge of negligence against the 
defendant. 

By his petition the plaintiff pleaded substantially that 
on November 22, 1953, as an invitee he entered into an 
enclosed motor truck in which the defendant had stored 
merchandise some of which plaintiff purchased, and 
that due to the negligent and defective condition of the 
truck while plaintiff was an invitee he was caused to 
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be tripped in consequence of which he fell out of the 
truck and was injured and damaged. 

The specifications of negligence to which attention is 
required are in substance the following: The defendant 
failed to give plaintiff any warning of the dangerous 
condition of the floor of the truck; the defendant was 
negligent in maintaining the truck in a defective and 
dangerous condition; the defendant failed to have the 
truck floor properly lighted; and the defendant was 
negligent in allowing plaintiff to be in the truck in its 
defective condition. There are three other specifications 
but consideration of them is not here required. One is 
in essence the same as one of those set forth and the 
other two relate to failure to provide warning signs and 
safety devices. There was no evidentiary basis at all 
for the submission of these specifications for considera- 
tion by the jury. 

The evidence discloses that on the day in question the 
defendant was in possession of a semitrailer which was 
of about the length of 24 feet with an interior width of 
about 8 feet. It was entirely enclosed, It had doors 
on the rear end of the width of the truck. On the in- 
terior the defendant had placed or stored along the 
sides articles of merchandise among which were apples 
in cardboard containers and baskets and potatoes in 
bags. There was a passageway along the center. The 
doors were open and the vehicle was well lighted. 

The plaintiff came to the vehicle where he encountered 
the defendant. His purpose, which he communicated 
to the defendant, was to purchase apples. In order to 
find the apples the defendant entered the vehicle and 
was followed by the plaintiff. The plaintiff says that 
he was invited to enter, and this will be assumed to be 
true. The plaintiff purchased a box of apples and a 
bag of potatoes. After plaintiff had selected the apples 
and potatoes he turned to leave and was precipitated 
to the ground on the outside. 

The only evidence as to the cause of the fall was 
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furnished by the plaintiff. The direct examination in 
his case-in-chief discloses the following: “Q What did 
you do? A As he was bringing the sack of potatoes 
back I turned around and started to turn to get out of the 
truck and caught my toe under a strip of iron in the 
bottom of the truck, tripped me, threw me off balance 
and threw me out of the back end of the truck.” “Q 
And what happened to you as you turned? A Well, my 
toe caught on something there, the toe of the shoe over 
the top of the sole, and it tripped me as I went to turn 
and step. Q Do you know what your toe caught under? 
A No, I never investigated to see what it was. Q Did you 
ever go back and look in the truck again? A I never 
did.” 

In his cross-examination the following appears: “Q 
As I understand it you don’t know just exactly what 
your foot caught on, do you? A No, I couldn’t tell, I 
didn’t look at the object that caught my toe. Q And 
you didn’t look around afterward? A No, I had so much 
pain in my knee I couldn’t look at anything at that time.” 

The following appears in rebuttal testimony given 
by the plaintiff: “Q And at that moment you turned 
and went out the truck? A Yes, I turned and caught my 
toe on a strip of iron or something and tripped me and 
threw me off balance and threw me out the back of the 
truck.” 

It is obvious that, although the plaintiff in the first 
instance testified that he tripped on a strip of iron, there 
is no evidence of plaintiff from which a reasonable in- 
ference may be drawn as to the cause of tripping and the 
fall. On three subsequent occasions he unquestionably 
negatived any knowledge as to what caused him to trip 
and fall, 

The defendant testified positively that the floor of the 
vehicle was smooth and effectually that there was no 
strip of iron on which the plaintiff could have tripped. 

It must be said therefore that the record leaves the 
cause of plaintiff’s fall altogether within the realm of 
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speculation and conjecture. It must be said to be in- 
sufficient to sustain a verdict in favor of the plaintiff. 

In the recent case of Brown v. Slack, 159 Neb. 142, 
65 N. W. 2d 382, wherein a number of decisions were 
reviewed dealing with the duties and obligations of an 
inviter to an invitee, this court announced certain con- 
trolling principles. One of them is the following: “In 
an action for negligence the burden is on the plaintiff 
to show that there was a negligent act or omission by 
the defendant and that it was the proximate cause of 
plaintiff's injury or a cause which proximately contrib- 
uted to it.” 

In Rocha v. Payne, 108 Neb. 246, 187 N. W. 804, it was 
said: ‘Negligence is a question of fact and may be 
proved by circumstantial evidence. All that the law 
requires is that the facts and circumstances proved, to- 
gether with the inferences that may be legitimately 
drawn from them, shall indicate, with reasonable cer- 
tainty, the negligent act complained of.” See, also, 
Leon v. Kitchen Bros. Hotel Co., 134 Neb. 137, 277 N. 
W. 823, 115 A. L. R. 1078; Simcho v. Omaha & C. B. St. 
Ry. Co., 150 Neb. 634, 35 N. W. 2d 501. 

As pointed out negligence may be proved by circum- 
stantial evidence. There must be proof however, whether 
it be circumstantial or direct, of an act of negligence 
either of commission or omission. We are aware of no 
authority the effect of which is to say that a case is made 
in the absence of evidence in proof, circumstantial or 
direct, of a causative factor. 

The causative factor may be a condition or an affirma- 
tive act from which an inference of negligence may rea- 
sonably flow. 

The principle has application in cases where the action 
is for damages by an invitee. It was applied in the 
opinions in the following cases: Rogers v. J. C. Penney 
Co., 127 Neb. 885, 257 N. W. 252; Taylor v. J. M. Mc- 
Donald Co., 156 Neb. 437, 56 N. W. 2d 610; Brown v. 
Slack, supra. Each of these cases has relation to a con- 
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dition which it was claimed existed at the time of the 
accident. 

The following are cases wherein it was contended that 
negligence flowed from active incidents rather than 
from a negligently created condition: Rocha v. Payne, 
supra; Gilliland v. Wood, 158 Neb. 286, 63 N. W. 2d 147; 
Davis v. Dennert, 162 Neb. 65, 75 N. W. 2d 112. 

In this case there was an absence of proof of any causa- 
tive factor falling within either classification and accord- 
ingly the defendant was at the trial entitled to have his 
motion for a directed verdict sustained. This being 
true the judgment notwithstanding the verdict in his 
favor was properly rendered. 

The judgment of the district court is affirmed. 

AFFIRMED. 


PLATTE VALLEY PUBLIC POWER AND IRRIGATION DISTRICT, 
A PUBLIC CORPORATION, APPELLANT, V. COUNTY OF LINCOLN, 


A MUNICIPAL CORPORATION, ET AL., APPELLEES. 
. 79 N. W. 2d 61 


Filed November 2, 1956. No. 34008. 


1. Bridges: Highways. It was at common law the duty of the 
county to build and maintain highway bridges; but if the high- 
way was crossed or disturbed for any purpose by other than 
highway authorities, it was the obligation of the one interfer- 
ing with the road to restore it. 

2. Statutes. A statute does not change the common law beyond 
what is clearly expressed in the statute. 

Section 39-805, R. R. S. 1943, is in conflict with the 
common law and it must be strictly interpreted. 

4. Bridges: Highways. A county cannot be obligated to maintain 
a bridge constructed across a ditch of a public irrigation 
district which intersects a county public highway unless the 
governing board of the district, before any construction work 
is done on the bridge, attempts in good faith to negotiate and 
agree with the county board for the building and maintenance 
of the bridge and the approaches thereto. 

If such negotiations are unsuccessful, the 

district may build the bridge under the supervision of the 
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county board and restore the highway to its former state as 
nearly as may be as it was before the construction of the ditch 
and thereafter it is the duty of the county to maintain the 
bridge and its approaches. If the county refuses an oppor- 
tunity to supervise the construction of the bridge, it is sufficient 
if the district constructs a good, substantial, and serviceable 
bridge and in that event the county will be liable for its 
maintenance. 


APPEAL from the district court for Lincoln County: 
Joun H. Kuns, Jupce. Affirmed. 


Crosby, Crosby & Nielsen and Robert H. Beatty, for 
appellant. 


James G. McIntosh and Baskins & Baskins, for ap- 
pellees. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


BosLaucuH, J. 

The objective of this action is to secure a declaratory 
judgment determining and declaring the rights, obliga- 
tions, and relationships of the parties in reference to the 
construction, maintenance, and repair of bridges which 
have been erected and maintained by appellant at loca- 
tions where drainage ditches excavated, maintained, and 
owned by it, or that may be excavated and owned by it 
in the future, intersect and cross county highways. 

The allegations of appellant necessary to be here 
stated are as follows: 

Appellant is a public corporation and a political sub- 
division of the State of Nebraska organized by virtue 
of sections 70-601 to 70-679 of the Revised Statutes of 
Nebraska, 1943. Appellees are respectively the County 
of Lincoln and the members of the board of commis- 
sioners of that county. Land along and in the area of 
the works of appellant became seeped and waterlogged 
because of the operation and maintenance of its works 
and it became desirable and necessary to the proper 
continuance of the works and the reclaiming of the 
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areas affected by seepage waters which escaped from 
the works of appellant to construct ditches to drain 
away the excess waters. The construction and operation 
of the ditches required that they cross county highways 
in Lincoln County and that they have bridges built over 
them at their intersection with the highways. Appel- 
lant constructed nine bridges over its drainage ditches 
at their intersection of highways in the county during 
the period commencing with the year 1936 and con- 
tinuing through the year 1951. They complied with the 
approved plans for bridges as prepared by the State 
Engineer of Nebraska. The bridges have been since 
their original construction maintained, repaired, and, in 
some instances, rebuilt and replaced by the district and 
they were being so maintained December 14, 1954, when 
this litigation was instituted. A statute of the state makes 
it the duty of the county board and the governing body 
of a public irrigation district involved to enter into an 
agreement by negotiation for the construction and main- 
tenance of such bridges and the approaches thereto; but 
if for any reason the boards fail to agree, it is the statu- 
tory duty of the irrigation district to build bridges and 
restore the highway where it is intersected by a ditch 
to its former state as nearly as may be and it is then 
the duty of the county involved to maintain the bridges 
and the approaches. The bridges were built by appel- 
lant with the knowledge and consent of the county but 
without an agreement with it although repeated un- 
successful efforts were made to obtain such an under- 
standing. Appellant has maintained the bridges con- 
trary to the statutory duty imposed on the county in that 
regard. The bridge designated No. 3-0.56 was in un- 
satisfactory condition and required repair and replace- 
ment. Representatives of appellant had repeated con- 
ferences with the county board concerning it but were 
unable to make an agreement for its repair and replace- 
ment. Appellant made and delivered to the county 
board April 26, 1954, a proposal that appellant would at 
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its expense promptly replace the bridge with a new one 
in accordance with the applicable statute and would on 
completion thereof tender the new bridge to the county 
for its acceptance and future maintenance. Appellant 
requested acceptance and approval of the proposal by 
the county and obligated itself when this was done to 
proceed at once with the building of the new bridge. 
The county board took no action on the proposal. Ap- 
pellant made temporary repairs on the bridge and on 
May 3, 1954, advised the county board in writing that 
it would at once make repairs on and replacement of 
the bridge as the statute provided and that the bridge 
when completed would be tendered to the county for 
its acceptance and future maintenance and repair. 

The answer of appellees contains the following: 

An admission that appellant is a political subdivision of 
the state as alleged by it; that Lincoln County is a munic- 
ipal corporation; that the individuals made parties are 
members of the board of county commissioners of Lin- 
coln County; that appellant constructed the bridges re- 
ferred to by its petition and it has maintained, repaired, 
and replaced them and is continuing to so act in refer- 
ence to them; and that Lincoln County has refused to 
accept the bridges or to maintain, repair, or replace them 
or any of them. A denial of any liability to repair, re- 
place, or maintain the bridges. The assertion that it is 
the statutory duty of appellant when it excavated a 
ditch across a public highway of the county to con- 
struct, maintain, and keep in repair a bridge across the 
ditch as a part of the highway; that appellant is not a 
public drainage district or a public irrigation district 
and is not within the terms or provisions of section 
39-805 of the Revised Statutes of Nebraska, 1943; that 
appellant is not authorized by law to drain land af- 
fected by water that escapes from its works; that appel- 
lant is primarily a public power institution; that its 
works are used for the generation of electricity and not 
for irrigation or drainage purposes; and that to permit 


200 NEBRASKA REPORTS [VoL. 163 
Platte Valley P. P. & I. Dist. v. County of Lincoln 


appellant the benefit of section 39-805 would be a vio- 
lation of Article III, section 18, of the Constitution of 
Nebraska. Appellant denied the statements of the 
answer inconsistent with its petition. 

The findings of the trial court were favorable to ap- 
pellees. A judgment of dismissal of the case was ren- 
dered. This appeal is from that adjudication. 

The bridges involved in this case are across ditches of 
appellant at the places where they intersect with and 
cross county highways. The ditches were constructed 
by appellant to drain land between its canal and the 
river affected by seepage waters from the supply canal 
of appellant. The ditches also collect and discharge 
other underground water and surface water. The water 
collected by and which flows through the ditches is 
discharged in the river and is not returned to the works 
of appellant. 

The bridges were designed, plans for them were made 
by, and they were constructed under the supervision of 
engineers of appellant who were acting for it. The 
material and labor for their construction were fur- 
nished by appellant. The design and plans of the bridges 
complied with the requirements made and approved 
by the Department of Roads and Irrigation of the state 
as to the construction of bridges of the type built by 
appellant. The first one of the nine bridges involved in 
this case was constructed in the year 1936. The others 
were built in subsequent years to and including 1951. 
There is much said in the record concerning a proposal 
in 1954 to replace one of the bridges by the construction 
of a new bridge at the location of the existing one but 
there is no allegation or proof that this was done. In 
Ritter v. Drainage District No. 1, 148 Neb. 873, 29 N. 
W. 2d 782, this court said the following concerning a 
similar situation: ‘As a matter of fact, then, it will be 
observed that the duty of the county to maintain the 
bridge and approaches involved is not presented for de- 
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cision in this case, since the drainage district has not yet 
constructed the same.” 

The bridges were from the time of their completion 
maintained, repaired, rebuilt, and replaced by appel- 
lant. This was true until the time of the commencement 
of this case December 14, 1954. The record does not 
show that appellees or either of them had notice or 
knowledge that any of the bridges were to be built, the 
location, or the construction of them. There is a fail- 
ure of proof of any attempt of negotiations by the board 
of directors of appellant with the county board for the 
purpose of seeking an agreement as to the building and 
maintenance of the bridges. It is not shown that there 
was any attempt to negotiate or agree in this regard. 
There is no proof of any request by appellant that the 
county by its board of commissioners participate in any 
respect, manner, or degree in the location of, the plans 
for, or the supervision of the construction of any of the 
bridges. There is no showing that the county has by its 
board of commissioners taken any affirmative action in 
reference to any of the bridges. 

The relevant parts of section 39-805, R. R. S. 1943, 
are: “Whenever any public highway within this state 
shall cross or be crossed by any ditch * * * of any public 
* * * irrigation district it shall be the duty of the gov- 
erning board of the * * * irrigation district and the gov- 
erning board of the county * * * to negotiate’/and agree 
for the building and maintenance of bridges and ap- 
proaches thereto on such terms as shall be equitable, 
all things considered, between such * * * irrigation dis- 
trict and such county * * *. If such boards for any 
reason shall fail to agree with reference to said matter, 
it shall be the duty of the * * * irrigation district to 
build the necessary bridges and approaches, and restore 
the highway in question to its former state as nearly 
as may be as it was laid out prior to the construction 
of the ditch * * * in question, and it shall be the duty of 
the county * * * to maintain said bridges and approaches; 
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* * * Any bridge that may be built by any * * * irri- 
gation district * * * under the provisions of this section, 
shall be constructed under the supervision of the * * * 
county board * * * if under the jurisdiction of such 
board * * *,” 

The statute in the respect that it obligates a county 
to maintain a bridge constructed by a public irriga- 
tion district over a ditch which crosses a public high- 
way is contrary to the common law and must be strictly 
construed. It was at common law the duty of the county 
to build and maintain bridges. However, if the highway 
was crossed or disturbed for any purpose by other than 
the highway authorities, it was the obligation of those 
interfering with the road to restore it. Richardson 
County ex rel. Sheehan v. Drainage District, 92 Neb. 
776, 1389 N. W. 648, 43 L. R. A. N. S. 695, Ann. Cas. 
1914A 546; State ex rel. County of Dawson v. Dawson 
County Irr. Co., 125 Neb. 836, 252 N. W. 320. A statute 
does not make a change in the common law other than 
that which is clearly expressed in it. Strauel v. Peter- 
son, 155 Neb. 448, 52 N. W. 2d 307. 

The statutory provisions recited above must be in- 
terpreted and applied strictly in favor of the County 
of Lincoln and against appellant. The latter may en- 
joy no advantage from them unless it has strictly satis- 
fied the conditions of the statute or unless the county has 
estopped itself from exacting full compliance therewith. 
The statute plainly requires the governing bodies of 
the respective entities involved to negotiate and agree 
as to the construction and maintenance of any bridge 
within reach of the statute. The words therein “for any 
reason shall fail to agree” contemplate a failure of nego- 
tiations had between parties in a good-faith attempt to 
agree and not a failure to negotiate. It is self-evident 
that there can be no failure to agree without an attempt 
to do so or, as the statute says, to negotiate. The good- 
faith negotiation that the statute exacts is intended to 
be had before there is any construction. This is con- 
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vincingly apparent by the language that any bridge 
built on a county highway shall be under the super- 
vision of the county board. A conclusion that the lan- 
guage if such boards shall fail to agree dispenses 
with negotiations in good faith to agree would make 
meaningless that part and mandate of the statute 
that they must negotiate and agree if possible and it 
would disregard the firmly established doctrine that 
effect must if possible be given to every part of a stat- 
ute and that no part thereof will be rendered inopera- 
tive or futile. Ledwith v. Bankers Life Ins. Co., 156 
Neb. 107, 54 N. W. 2d 409; Ewert Implement Co. v. 
Board of Equalization, 160 Neb. 445, 70 N. W. 2d 397. 
This court considered a statute on the subject of 
eminent domain which contemplated that the owner of 
real estate and the person who desired to acquire it 
for a public purpose must attempt to agree on the price 
for the purchase of it as a condition of the commence- 
ment of proceedings to condemn the real estate desired 
to be taken. It was in that litigation determined that a 
failure of the condemner to attempt to agree with the 
landowner before commencing condemnation proceed- 
ings was a jurisdictional defect and a bar to the prose- 
cution of the proceedings to condemn. Higgins v. Loup 
River Public Power Dist., 157 Neb. 652, 61 N. W. 2d 
213; Higgins v. Loup River Public Power Dist., 159 Neb. 
549, 68 N. W. 2d 170. In the latter case the court said: 
“If a statute requires that, prior to the institution of 
condemnation proceedings, attempt to agree with the 
owner must first be made, such provision is mandatory, 
and condemnation proceedings are void in case no at- 
tempt is made, before beginning them, to come to an 
agreement with the owner. * * * In order to satisfy 
statutory requirement of attempt to agree with the owner 
prior to the institution of condemnation proceedings, 
there must be a good faith attempt to agree, consisting of 
an offer made in good faith and a reasonable effort to 
induce the owner to accept it.” The obligation imposed 
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by the statute in that instance does not appear to be 
more binding than the statutory duty applicable to this 
case that the parties involved must negotiate and if pos- 
sible agree as to the construction and maintenance of 
bridges before there can be any liability fastened on the 
county to maintain them. There is no proof of an at- 
tempt to negotiate concerning the construction of the 
bridges involved by the board or any representative 
of appellant and the county commissioners of Lincoln 
County. Any bridge built on a county highway by 
virtue of the provisions of the statute, section 39-805, 
R. R. S. 1943, must be constructed under the supervision 
of the county board. It is conclusive in this case that 
this was not complied with but that the bridges that 
were constructed were designed, planned, and con- 
structed by and under the supervision of engineers of 
appellant acting for it. Mandatory provisions of the 
statute were ignored and they cannot be applied to re- 
lieve appellant from the obligation to repair and main- 
tain the bridges. 

Appellant urges the court to accept State ex rel. Coun- 
ty of Burt v. Burt-Washington Drainage Dist., 103 Neb. 
763, 174 N. W. 316, as decisive of this cause. It is dis- 
tinguishable from this case. The facts therein were that 
the county board of Burt County was notified by the 
drainage district that it was required and desired to 
erect bridges. The board did nothing. The district, 
before any work on the bridges was done, requested the 
county board to supervise the construction of the bridges 
but it would not and did not do so. There are no com- 
parable facts shown in this case. There is no fact de- 
veloped in this case on which an estoppel against the 
county could be sustained. 

Henneberg v. County of Burt, 160 Neb. 250, 69 N. W. 
2d 920, is strongly relied upon by appellant. The facts 
considered in that case were that the drainage district 
about 1916 constructed a bridge over one of its ditches 
at a location where it crossed a county road. The county 
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accepted and maintained the bridge until 1952 when it 
was partially destroyed by a flood. The county vol- 
untarily removed the remnants of the bridge and in- 
stalled a metal pipe where the bridge had been. The 
district had no part in and was not consulted concerning 
this. Later the county removed the pipe and installed 
a larger one but its capacity was not sufficient to accom- 
modate the passage of all water that could reasonably 
be expected to be transported to the pipe. It was con- 
cluded from these circumstances that the county was 
obligated to maintain a proper bridge at that location 
and was liable for any default therein. The facts dis- 
tinguish that case from the present one. 

The conclusion is that appellant failed to comply with 
the provisions of section 39-805, R. R. S. 1943, in the con- 
struction of the bridges involved in this case and that 
the judgment of the district court to the extent that it 
dismissed the action of appellant should be, because of 
what is said in this opinion, and it is affirmed. 

AFFIRMED. 


FRANK VAN WYE, APPELLEE, Vv. RoBERT L. WAGNER, DOING 
BUSINESS AS FERTILIZER & CHEMICAL Sup. Co., ET AL., 
APPELLANTS. 

79 N. W. 2d 281 
Filed November 9, 1956. No. 33981. 


1. Trial: Appeal and Error. It is error for the trial court to submit 
to the jury an issue pleaded by the plaintiff which under the 
evidence adduced in the case affords no basis for recovery. 


2. If it does not appear from the record that 
an incorrect instruction to the jury did not affect the result of 
the trial of the case unfavorably to the party affected by it the 
giving of the instruction must be considered prejudicial error. 

3. It is error without prejudice to instruct on 


questions not raised by pleadings or applicable evidence when 
the instructions do not have a tendency to mislead the jury. 
A judgment of the district court is presumed 
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to be correct, and a party assailing the correctness of it must 
assume the burden of pointing out specifically the rulings of 
which he complains and the mistake made by the court. 

5. Damages: Appeal and Error. The question of the amount of 
damage is one solely for the jury and its action in this respect 
will not be disturbed on appeal if it is supported by evidence 
and bears a reasonable relationship to the elements of injury 
and damage proved. 


APPEAL from the district court for Cedar County: AL- 
FRED D. Raun, JupcE. Affirmed. 


Philip H. Robinson and Frederick M. Deutsch, for 
appellants. 


Mark J. Ryan and Edward L. Moran, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


YEAGER, J. 

This is an action for damages for personal injuries 
by Frank Van Wye, plaintiff and appellee, against Robert 
L. Wagner, doing business as Fertilizer & Chemical 
Sup. Co., and Robert Wagner, Jr., defendants and 
appellants. 

The action was tried to a jury at the conclusion of 
which a verdict was returned in favor of plaintiff and 
against the defendant for $31,500. Judgment was ren- 
dered on the verdict. Thereafter a motion for new trial 
was filed. This motion was overruled. From the judg- 
ment and the order overruling the motion for new trial 
the defendants have appealed. By the appeal no ques- 
tion of liability on the part of the defendants is presented. 
The only questions presented relate to submission by 
the trial court of issues, the failure of the court to in- 
struct properly as to the measure of damages, and the 
amount or size of the verdict. There are three assign- 
ments of error, as follows: 

“1, The court erred in giving on its own motion its 
Instruction No. 11 * * *, because it informed the jury 
that it should consider plaintiff’s medical expense al- 
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though none was claimed in the pleadings and no evi- 
dence of the cost or value of the same was offered. 

“2. The court failed to instruct the jury on the 
proper measure of damages. 

“3. The verdict of the jury is excessive.” 

In an approach to the determination upon the first 
assignment it must be said that there was no claim pre- 
sented to the jury for medical or hospital expense. No 
recovery was claimed for these expenses for the reason 
that the plaintiff was a sergeant in the United States 
Army and on this account he was not required to pay 
for or obligate himself to pay for the services. 

The court, notwithstanding this, did in instruction 
No. 11 submit the question of medical expense in the 
following manner: “* * * In this connection you are 
instructed that in arriving at your verdict you should 
take into consideration plaintiff’s injuries, if any he has 
sustained; * * * together with whatever medical ex- 
pense to which he has been put on account of his in- 
juries, if any has been shown; * * *.” 

The submission of an issue to a jury which has been 
pleaded but not proved is error. In Long v. Whalen, 
160 Neb. 813, 71 N. W. 2d 496, it was said: “It is error 
for the trial court to submit to the jury an issue pleaded 
by the plaintiff which under the evidence produced in 
the case affords no basis of recovery by the pleader.” 
See, also, Barney v. Adcock, 162 Neb. 179, 75 N. W. 2d 
683. This rule is applicable in a case such as this where 
there is neither pleading nor proof. Barney v. Adcock, 
supra. 

In such a situation the error must be regarded as 
prejudicial unless it is apparent from the record that 
the incorrect instruction did not affect the result un- 
favorably to the complaining party. The rule is set 
forth in Long v. Whalen, supra, as follows: “If it does 
not appear from the record that an incorrect instruction 
to the jury did not affect the result of the trial of the 
ease unfavorably to the party affected by it the giving 
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of the instruction must be considered prejudicial error.” 

An apposite statement of the rule is found in Bailey 
v. Spindler, 161 Neb. 563, 74 N. W. 2d 344, as follows: 
“It is error without prejudice to instruct on questions 
not raised by pleadings or applicable evidence when the 
instructions do not have a tendency to mislead the jury.” 
See, also, Ross v. Carroll, 140 Neb. 350, 299 N. W. 477; 
In re Estate of Keup, 145 Neb. 729, 18 N. W. 2d 63; Becker 
v. Hasebroock, 157 Neb. 353, 59 N. W. 2d 560. 

It becomes apparent from this that as to this assign- 
ment this court is called upon to determine the ques- 
tion of whether or not the error was prejudicial. In 
response to this question the conclusion is reached that 
the effect of the last five words of the quoted portion of 
the instruction which are “if any has been shown,” 
together with the fact that the parties and the jury 
well understood that the plaintiff was treated by the 
army without cost to him and that thus the record 
affirmatively shows that no such issue existed, is fairly 
and reasonably determinative of this question. Effectu- 
ally and without uncertainty the jury was told that in 
case of recovery by the plaintiff it could properly allow 
medical expense if any had been shown. To say that 
this instruction was prejudicially erroneous would be 
to say that the jury was incapable of understanding the 
clear and explicit language, the meaning of words, and 
the undisputed facts. Such a conclusion cannot be 
justified. 

The first assignment of error must therefore be said 
to be without merit. 

In the light of the instructions given, the assignment 
itself, and the argument, the basis of the second assign- 
ment of error has not become apparent, in consequence 
it must be said to be without merit. 

The first instruction sets forth plaintiff’s claim. Suc- 
ceeding instructions define the issues and the approach 
which was required of the jury as to principles of law 
and the evidence. The eleventh instruction sets forth 
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a measure of damages. The point of the assignment of 
error is not that the court did not instruct as to the 
measure of damages, but only that it did so improperly. 

The defendants, notwithstanding this, have wholly 
failed to point to any particular deficiency or impro- 
priety in the instruction either in the assignment of 
error or in argument. 

For verification of this statement as applied to the 
assignment itself reference is made to it as quoted 
herein. The argument consists of the statement in gen- 
eral terms of a legal proposition with citations, together 
with the following observation, and nothing more: 
“We believe the foregoing Nebraska cases required the 
court to define the items of damages and to define the 
method of arriving at them. This, it did not do.” 

This in the light of the statute and the decisions 
leaves this court without any proper basis for a con- 
sideration of the assignment of error. Section 25-1919, 
R. R. S. 1943, provides: “* * * The brief of appellant 
shall set out particularly each error asserted and in- 
tended to be urged for the reversal, vacation or modifica- 
tion of the judgment, decree or final order alleged to 
be erroneous; * * *.” 

In the early case of Quinn v. Moss, 45 Neb. 614, 63 N. 
W. 931, it was said: “An assignment of error is in- 
sufficient which fails to point out the particular error 
objected to.” 

In Wilson v. Wilson, 94 Neb. 192, 142 N. W. 543, it was 
said: “The judgments of the district courts of this state 
are presumed to be correct, and counsel assailing the 
correctness of the same must assume the burden of 
pointing out specifically the rulings of which they com- 
plain and the mistake made by the trial court.” See, 
also, Ketelman v. Chicago Brush Co., 65 Neb. 429, 91 
N. W. 282; Packard v. De Voe, 94 Neb. 740, 144 N. W. 
813; Labs v. Farmers State Bank, 135 Neb. 130, 280 N. 
W. 452. 

By the third assignment, as has been pointed out, it 
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is charged that the verdict is excessive, A late ex- 
pression of this court of the proper basis for deter- 
mining whether or not a verdict is excessive is found 
in Peacock v. J. L. Brandeis & Sons, 157 Neb. 514, 60 
N. W. 2d 643. Numerous citations of other cases sup- 
porting that expression appear in the opinion in that 
case and therefore they will not be repeated herein. 
That expression is as follows: “The question of the 
amount of damage is one solely for the jury and its ac- 
tion in this respect will not be disturbed on appeal if it 
is supported by evidence and bears a reasonable relation- 
ship to the elements of injury and damage proved.” 

In this case the major elements of injury and dam- 
age are the character and extent of the injury, the past, 
present, and future effect upon the plaintiff, as proved, 
and the loss of earnings, past, present, and future, 
also as proved. 

The evidence discloses that at the time of the accident 
which was the basis of this action the plaintiff was of 
the age of 33 years. He was a sergeant first class in the 
United States Army. He was otherwise untrained in 
any occupation. He had some experience in occupations 
involving the handling of heavy equipment. At the time 
of injury his salary and other allowances amounted to 
$342 a month. As to injuries, no effort will be made 
to do more than generally refer to and describe them. 
The evidence discloses that the ball of the left femur 
and its socket were displaced backward which displace- 
ment is permanent and on account thereof there is a 
restriction of movement. The leg was severely burned 
as a result of which numerous skin grafts were required. 
There were other less serious injuries which will not 
be described since those described furnish the true 
basis for the consideration of whether or not within the 
rule stated it may be said that the verdict was excessive. 

The evidence further discloses that as a result of the 
injuries the plaintiff was hospitalized in Yankton, South 
Dakota, for 11 days; at Fort Riley, Kansas, for 3 months; 
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and thereafter at Fitzsimons Army Hospital at Denver, 
Colorado, until September 1955, except for brief con- 
valescence periods and a brief return to duty. During 
this period he submitted to numerous operations the 
apparent main purpose of which was to produce a re- 
covery from the burns. During all of this period he 
suffered constant pain. 

The evidence of plaintiff discloses that at the time 
of trial plaintiff’s total and permanent loss of physical 
ability was 60 per cent. This is not directly disputed. 
The evidence also discloses that plaintiff will suffer 
pain the rest of his life. 

In this connection the evidence of the defendants is to 
the effect that the pain may be eliminated by an opera- 
tion which would immobilize the joint but it does not 
have the effect of saying that the operation would re- 
duce the percentage of disability. Such an inference 
may however be drawn therefrom. 

As pointed out the monthly income of plaintiff while 
he was in the army was $342. He received a disability 
discharge from the army in September 1955. He was 
awarded disability compensation in the amount of $145 
a month. He will continue to receive that amount 
during his lifetime. The trial of this case was con- 
cluded on October 25, 1955. At that time the plaintiff 
was of the age of 36 years. On the trial excerpts from 
three expectancy tables which contained the life ex- 
pectancy of a man of 36 years of age were received in 
evidence. One showed 30.15 years, one 31.07, and the 
third 32.59. 

From this it appears that before the trial the plaintiff 
suffered a loss in pay of approximately $197. Also if 
it be assumed that the plaintiff would live out the ex- 
pectancy of the table providing the minimum and that 
he would remain in the army for that length of time 
he would be deprived of additional pay in the amount 
of $71,274.60. 

Of course, in this elements of speculation are involved, 
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such as partial discontinuance of income on account of 
a release of obligation to support dependents, and volun- 
tary separation from the service. There is evidence that 
included in the $342 was an amount for support of 
dependents. 

There is evidence the effect of which is to say that 
the plaintiff at the time of the trial was unable on ac- 
count of his physical condition and lack of training to 
engage in any other occupation whereby he might gain 
earnings to offset his loss of earnings in the United 
States Army. 

It requires no citation of authority to confirm an 
assertion here that the plaintiff was entitled to receive 
a reasonable amount to be fixed by the jury on account 
of pain and suffering. No fixed basis for such an allow- 
ance has ever been declared. 

Neither one nor all of the phases of this discussion of 
the damages to plaintiff fix the amount he was entitled 
to receive at the hands of the jury, but together they 
appear to demonstrate that the allowance of $31,500 in 
this case did not violate unfavorably to the defendants 
the rule that it must appear from the evidence that the 
allowance bears a reasonable relationship to the ele- 
ments of injury and damage proved. 

The judgment of the district court is affirmed. 

AFFIRMED. 


GERTRUDE ZORINSKY, APPELLANT, V. THE AMERICAN LEGION, 


Omaua Post No. 1, APPELLEE. 
79 N. W. 2d 172 


Filed November 9, 1956. No. 34002. 


1. Food: Sales. A restaurateur engaged in serving food to paying 
guests for immediate consumption on the premises impliedly 
warrants that the food so served is wholesome and fit for human 
consumption and is liable for injuries to such guests proxi- 
mately caused by a breach thereof without proof of negligence, 
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although he may be liable for actionable negligence if same is 
supported by competent evidence. 

2. Trial. It is the duty of the trial court, without request, to in- 
struct the jury on each issue presented by the pleadings and 
supported by evidence. 

8. Trial: Appeal and Error. A litigant is entitled to have the 
jury instructed as to his theory of the case as shown by plead- 
ing and evidence, and a failure to do so is prejudicial error. 


AppEAL from the district court for Douglas County: 
JAMES M. FITZGERALD, JuDGE. Reversed and remanded. 


Frederick M. Cassman and Abrahams & Kaslow, for 
appellant. 


Mecham, Stoehr, Rickerson & Sodoro, for appellee. 


Heard before Simmons, C. J., Carter, MrEssmorE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. 

Plaintiff, Gertrude Zorinsky, a married woman, 
brought this action in two causes of action against de- 
fendant, The American Legion, Omaha Post No. 1, seek- 
ing recovery of damages for personal injuries, together 
with assigned medical and dental expenses. Plaintiff’s 
amended petition alleged in substance that on August 
11, 1954, she was a paying dinner guest at a restaurant 
owned and operated by defendant; that she ordered ice 
cream sherbet for dessert and while partaking of same 
she was injured and damaged by a puncture wound in 
the upper gums of her mouth caused by a piece of glass 
concealed in the sherbet and not apparent or discernible 
by plaintiff, from which a painful inflammation and in- 
fection developed, ultimately causing the loss of her 
left and right upper incisor teeth. Plaintiff predicated 
liability of defendant upon allegations that general negli- 
gence and breach of implied warranty of fitness by de- 
fendant proximately caused her injuries and damages. 

Defendant’s answer denied generally; specifically de- 
nied that injuries suffered by plaintiff as alleged were 
proximately caused by any negligence of defendant; and 
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alleged that defendant had exercised every precaution 
to inspect, preserve, and maintain said ice cream in 
a clean, wholesome condition so far as the character and 
nature of such dessert permitted without destroying its 
function and the purpose of its manufacture, and if it 
contained any deleterious substance at the time same 
was served to plaintiff, which defendant denied, it was 
not therein by reason of any negligence of defendant. 
The cause was tried as if plaintiff’s reply were a general 
denial. 

At conclusion of plaintiff’s evidence, and again at 
conclusion of all the evidence, defendant moved for di- 
rected verdict upon the ground that plaintiff had failed 
to adduce sufficient competent evidence to sustain a 
charge of actionable negligence. Such motions were 
overruled and the trial court, by giving instruction No. 
5 and related instructions, submitted the cause to the 
jury, thereby limiting its consideration solely to alleged 
negligence, and specifically refusing as a matter of law to 
submit the issue of implied warranty of fitness. 

The jury returned a verdict for defendant and judg- 
ment was rendered thereon. Plaintiff’s motion for new 
trial was overruled, and she appealed, assigning and 
arguing in substance that the trial court: (1) Erred 
in so giving instruction No. 5; (2) erred in refusing to 
appropriately submit plaintiff’s theory of implied war- 
ranty although requested so to do; and (3) erred in 
overruling plaintiff’s motion for new trial. We sustain 
plaintiff's assignments. 

At the outset it should be noted defendant argued, 
citing authorities, that the judgment should be affirmed 
in any event: (1) Because defendant, a restaurateur, 
would as a matter of law not be liable to plaintiff upon 
any theory of implied warranty as alleged by plaintiff; 
and (2) that although defendant would be liable to 
plaintiff for actionable negligence proximately causing 
her alleged injuries and damages if proven, she failed 
to establish the same by competent evidence. We con- 
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clude that defendant’s first contention has no merit. 

With regard to defendant’s second contention, the 
record now before us does disclose that plaintiff failed 
to adduce competent evidence which would sustain a 
charge of actionable negligence by defendant, and if a 
new trial is had and pertinent evidence with relation 
to negligence is substantially the same as now appearing 
in this record, then the issue of negligence should not 
be submitted to the jury. 

On the other hand, plaintiff argued, citing numerous 
applicable and controlling authorities, that even in the 
absence of sufficient proof of actionable negligence, if 
plaintiff adduced competent evidence that while a pay- 
ing customer of defendant, admittedly a restaurateur, 
she sustained injuries to her mouth and resulting dam- 
ages proximately caused by the presence of glass con- 
cealed or not reasonably discernible or anticipative by 
plaintiff in food so served and eaten in defendant’s 
premises, she had a submissible cause of action against 
defendant for breach of implied warranty that such food 
was wholesome and fit for human consumption and 
contained nothing injurious to her health and safety. 
We sustain that contention. 

Viewed in such light, the record discloses that plain- 
tiff pleaded, relied upon, and adduced sufficient com- 
petent evidence to support the issue of a breach of im- 
plied warranty of fitness, proximately causing injuries 
and damages, which required submission of that issue to 
the jury for its determination upon proper instructions, 
but the trial court failed and refused to do so. In that 
connection, this court reaffirmed, in McKain v. Platte 
Valley Public Power & Irr. Dist., 151 Neb. 497, 37 N. W. 
2d 923, that: “It is the duty of the trial court, without 
request, to instruct the jury on each issue presented by 
the pleadings and supported by evidence. 

“A litigant is entitled to have the jury instructed as 
to his theory of the case as shown by pleading and evi- 
dence, and a failure to do so is prejudicial error.” See, 
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also, Snyder v. Lincoln, 153 Neb. 611, 45 N. W. 2d 749. 

The record discloses that plaintiff adduced competent 
evidence from which the jury could reasonably have 
concluded as follows: On the evening of August 11, 
1954, plaintiff met six of her lady club friends at defend- 
ant’s restaurant. They had previously reserved a din- 
ing room table there for the purpose of having dinner 
together and celebrating the birthday of one of the ladies, 
Plaintiff was a paying customer of defendant, whose 
headwaiter seated the group at one long table, with 
plaintiff at the head and the others on either side. Such 
table was illuminated by one candle in the center, as 
were other tables in defendant’s dining room. It was 
rather dark there. Plaintiff ordered her dinner and 
after eating the main course she ordered and was served 
ice cream sherbet for dessert. It was rather soft, and 
as she began to eat it a piece of glass therein suddenly 
inflicted a sharp puncture wound in her gums behind 
and to the left of her two upper central incisor teeth. 
Feeling the sharp pain, and scared, she reached into her 
mouth with two fingers and pulled out a sharp piece of 
glass about as wide as a toothpick and one-half inch 
long. Plaintiff immediately exclaimed to her friends: 
“‘Oh, my God! a piece of glass,’” or, “ ‘Oh, there is a 
piece of glass,’ and laid it back on the sherbet plate. 
Her mouth was bleeding, so she held her napkin to her 
mouth to stop the blood and called a waiter, who, when 
informed of the circumstances, immediately removed 
the plate to defendant’s kitchen and informed defendant’s 
headwaiter of the incident and the fact that plaintiff 
was bleeding. Thereafter, defendant’s headwaiter came 
over and took plaintiff to the desk of defendant’s as- 
sistant manager for consultation. Arrangements were 
then made whereby a husband of one of the lady club 
members, accompanied by one of the ladies, took plaintiff 
to Doctors Hospital in his car, where the house physi- 
cian examined and treated her. His examination re- 
vealed a puncture wound about one-eighth of an inch 


Vou. 163] SEPTEMBER TERM, 1956 217 


Zorinsky v. American Legion 


in diameter and three-eighths of an inch deep in plain- 
tiff’s upper gums, near her upper central incisor teeth. 
Such physician probed plaintiff’s wound, treated it with 
antiseptic, and controlled the bleeding. Plaintiff left 
the hospital later that evening. 

The next day, August 12, 1954, plaintiff was examined 
by her dental surgeon. He testified that plaintiff had 
been his patient both before he entered military service 
and since his return in June 1946, during which periods 
he had regularly X-rayed and cleaned her teeth, which 
were in excellent condition without any cavities or ex- 
tractions. His examination on August 12, 1954, revealed 
that plaintiff’s gum area back of her upper central in- 
cisor teeth was swollen, lacerated, inflamed, and pain- 
ful. He treated plaintiff therefor on 16 occasions be- 
tween that date and September 4, 1954, to combat in- 
flammation and infection present in that area. Thereby 
plaintiff’s condition was somewhat relieved, but the in- 
flammation and infection which resulted from her in- 
jury ultimately caused deterioration and loss of bone 
tissue, thereby loosening her two upper incisor teeth, 
which about 6 months later required extraction thereof 
and replacement by bridge denture. The reasonable 
value of the services rendered by and paid to plaintiff’s 
dental surgeon was not disputed. 

An oral surgeon who examined plaintiff on behalf of 
defendant early in December 1954, testified as a wit- 
ness for defendant. In doing so, he repeated the his- 
tory given him by plaintiff with regard to the accident 
as substantially heretofore set forth in plaintiff’s evi- 
dence. His examination found that plaintiff had an 
unusually clean mouth, with no evidence of healed 
puncture scars, but plaintiff’s gum tip at the midline of 
the upper lingual surface was very inflamed, swollen, 
and tender. He also found that plaintiff’s left upper 
central incisor tooth was tender but the right one was 
not, although both were equally and easily movable 
with bone loss about the roots. He testified that in his 
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opinion such condition was caused not by infection but 
by inflammation which resulted from constant biting 
trauma against plaintiff's two central incisor teeth, 
which carried a load of rear and side gold crowns with 
a bridged space-tooth attached on each side thereof, 
rather than by infection and inflammation resulting from 
plaintiff’s injuries, as testified by plaintiff’s dental sur- 
geon. As we view it, such causal question was for de- 
termination by the jury. 

In defense of alleged negligence, defendant also ad- 
duced evidence in substance that its ice cream and 
sherbet purchased by defendant in bulk containers from 
an outside manufacturer, was stored in a metal freezer, 
and dished up in glasses by a pantry girl without negli- 
gence. Further, the headwaiter and pantry girl testi- 
fied that after they were informed of the incident, they 
examined a dish of vanilla ice cream, not sherbet, and 
found no glass in it. In that regard, on cross-examina- 
tion, the headwaiter stated that the dish of vanilla ice 
cream which they examined was taken from about the 
center of the table and not from in front of plaintiff. 

The specific issue of whether or not a restaurateur en- 
gaged in the serving of food for immediate consumption 
on his premises may be held liable for breach of an im- 
plied warranty of wholesomeness and fitness for human 
consumption of food served to a paying customer, who 
was injured by eating such food which was contam- 
inated by the presence therein of a concealed or not 
reasonably discernible or anticipative foreign or dele- 
terious substance, has never heretofore been passed upon 
by this court. 

In that connection, there is a sharp conflict in the au- 
thorities. A small minority of jurisdictions still adhere 
to the so-called “Connecticut-New Jersy rule,” that 
there is no implied warranty by a restaurateur of the 
wholesomeness and fitness of food served by him for 
immediate consumption on the premises, and that he is 
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liable only for actionable negligence in the preparation 
and serving thereof. 

On the other hand, a large and increasing majority of 
courts adhere to the so-called ‘“Massachusetts-New York 
rule” that a restaurateur engaged in serving food to 
paying guests for immediate consumption on the prem- 
ises impliedly warrants that the food so served is whole- 
some and fit for human consumption, and is liable for 
injuries to such guests proximately caused by a breach 
thereof without proof of negligence, although he may 
be liable for actionable negligence if same is supported 
by competent evidence. 

As stated in Annotation, 7 A. L. R. 2d 1029: “The 
reasoning underlying the Massachusetts-New York rule 
recognizing liability on the theory of implied warranty 
is that the transaction between the restaurateur and a 
customer is a sale, both under the Uniform Sales Act 
and under the common law, or is, at least, a qualified 
sale, in either event having a legal foundation for an 
implied warranty of fitness; that even if the food dis- 
pensed is said to be ‘uttered,’ so as not to constitute a 
sale, the relation between the parties is one of contract 
in which there is an implied term that the food and 
drink shall not be harmful but shall be appropriate for 
eating; that the customer can make no intelligent selec- 
tion but, as a necessary inference from the relation of 
the parties, he relies upon the skill and trade wisdom of 
the restaurateur, who has many more facilities for as- 
certaining the wholesomeness or unwholesomeness of 
the food than are possessed by the customer, and there 
is no basis for an exception to the general rule of lia- 
bility of a retailer in implied warranty; that the con- 
sequences resulting from the serving of unwholesome 
food are so dangerous to health and life that the rule 
is not only reasonable but essential to public safety.” 
That statement is supported by many authorities sub- 
sequently cited, and we believe that such view is based 
upon better reasoning and sounder public policy. 
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In that connection, as said in Annotation, 7 A. L. R 2d 
1032, citing and discussing many authorities from 20 
jurisdictions: “The majority of the jurisdictions in 
which the question has arisen adhere to the view that one 
engaged in the business of serving food for immediate 
consumption on the premises impliedly warrants that 
the food is wholesome and fit for human consumption, 
and is liable, upon a breach of such warranty, without 
proof of negligence, to a customer injured by eating 
deleterious food.” We adhere to that rule and apply it 
here. Such cited cases are too numerous to cite or dis- 
cuss at length in this opinion. A few are comparable 
upon the facts and applicable law. These will be briefly 
discussed. 

In Amdal v. F. W. Woolworth Co., 84 F. Supp. 657, 
plaintiff’s petition alleged that defendant served her ice 
cream as a part of her lunch at its place of business in 
Cedar Rapids, Iowa, and that the ice cream contained a 
piece of broken glass which caused her serious injury. 
She charged defendant with negligence and with breach 
of implied warranty of fitness. Defendant moved to 
strike that portion charging a breach of implied warranty, 
and, in a well-reasoned opinion, citing many authorities, 
the court overruled defendant’s motion upon the ground 
that warranty of fitness would be implied in connection 
with food served by a restaurateur, which entitled plain- 
tiff, a patron, to maintain an action against defendant 
for injuries sustained while eating ice cream allegedly 
containing glass. 

In Goetten v. Owl Drug Co., 6 Cal. 2d 683, 59 P. 2d 
143, plaintiff went into defendant’s place of business 
and ordered chow mein. As in the case at bar, it alleg- 
edly contained broken glass, and plaintiff was injured 
thereby while eating the chow mein purchased by de- 
fendant from an outside manufacturer. Defendant’s 
basic contention was that it was liable only for action- 
able negligence and not for implied warranty of fitness. 
As in the case at bar, the trial court submitted the issue 
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to the jury only upon defendant’s theory. Defendant 
recovered a verdict and the trial court granted a new 
trial from which defendant appealed. The order grant- 
ing plaintiff a new trial was affirmed. After citing au- 
thorities and quoting from section 1735 of the Civil 
Code of California, which is comparable with section 
69-415, R. R. S. 1943, of our own Uniform Sales Act, the 
court said: “ ‘Ordinarily a patron at a lunch counter 
makes known, at least by implication, that he desires 
wholesome food; he relies upon the proprietor’s skill and 
judgment to produce food which can be eaten without 
deleterious effect, and there is an implied warranty under 
the provisions of section 1735 that the food delivered is 
wholesome. A person who maintains a restaurant, or 
lunch counter holds himself out as one who has for sale 
food which, so far as it is under his control, is wholesome 
and free from foreign substances dangerous to the human 
system. Patrons of such food dispensers rely upon this 
implied representation, for without it they would not 
be patrons. While there exists the action for damages 
where negligence of the purveyors of food can be proven, 
this is not the only protection afforded to their cus- 
tomers. * * * The case at bar was submitted to the 
jury under the legal theory, declared in the instructions, 
that unless it appeared from a preponderance of the evi- 
dence that the glass was allowed or permitted to get into 
the food through the negligence of the defendants, ap- 
pellants here, the jury should return a verdict for the 
defendants. This error in excluding from the considera- 
tion of the jury the question of implied warranty—a war- 
ranty which existed regardless of whether the glass en- 
tered the food before or after it came into appellants’ 
possession—amply justified the trial court in granting 
a new trial.’” 

In Cushing v. Rodman, 82 F. 2d 864, 104 A. L. R. 1023, 
plaintiff ordered and was served coffee and a roll at 
defendant’s lunch counter. The roll, purchased by de- 
fendant from others, contained a concealed pebble which 


222 NEBRASKA REPORTS [Vou. 163 


Zorinsky v. American Legion 


injured plaintiff’s teeth. She sought recovery upon the 
theory of breach of implied warranty of fitness by de- 
fendant. Plaintiff appealed from a judgment for de- 
fendant rendered upon the theory that defendant was 
liable only for negligence upon which there was failure 
of proof. The judgment was reversed. In doing so, 
the court, after citing and discussing many authorities, 
said: ‘We conclude in respect of the choice of a general 
rule of liability that liability should not be restricted 
to cases of negligence only, but predicated also upon 
breach of an implied warranty of wholesomeness. We 
think such a rule much the more effective in securing 
the public safety, and not unduly harsh so far as the 
dispenser of food is concerned. 

“As to the further question, ought there be an ex- 
ception to this rule where the harmful article was pur- 
chased by the restaurant keeper from a reliable dealer 
and in a form not subject to effective inspection, with- 
out destruction of marketability: We see no basis for 
such an exception, either upon the ground that the rule 
of implied warranty is not technically applicable to such 
a situation, or upon the ground of undue hardship to the 
dispenser. As to the technical applicability of warranty: 
Again the customer is forced to rely upon the experience 
and trade wisdom of the dispenser in selecting food ob- 
tained from another, such as canned goods, or, as in the 
instant case, baked goods. Moreover, since liability in 
warranty is not predicated upon negligence but is abso- 
lute and rests in its ultimate basis in large part upon the 
necessity for public protection, there is no less reason 
for recognizing it where the dispenser is not able effec-. 
tively to inspect the goods than where he is.” 

In the light of the record and authorities heretofore. 
cited and discussed, we conclude that the trial court. 
erred prejudicially in failing and refusing to appropri-. 
ately submit the issue of implied warranty to the jury. 

The judgment of the trial court should be and hereby: 
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is reversed and the cause is remanded for further pro- 
ceedings in accord with this opinion. 
REVERSED AND REMANDED. 


ELIZABETH C, BoRSEN, APPELLEE, V. MiLton MoskowIrTz 
AND Max M. MoskowITz, DOING BUSINESS AS CHERRY 


GARDEN GARAGE, APPELLANTS. 
79 N. W. 2d 178 


Filed November 9, 1956. No. 34004. 


1. Trial. Where the facts adduced .to sustain an issue are such 
that reasonable minds can draw but one conclusion therefrom, 
it is the duty of the court to decide the question, as a matter 
of law, rather than submit it to a jury for determination. 

2. Appeal and Error. In an appeal to review the ruling of the dis- 
trict court on a motion for new trial the Supreme Court may 
order and direct judgment to be entered in favor of the party 
entitled thereto. 

A judgment will not be reversed for errors against a 

party not entitled to succeed in any event. 


APPEAL from the district court for Douglas County: 
WILLIAM A. Day, JuDGE. Reversed and remanded with 
directions. 


Cassem, Tierney, Adams, Kennedy & Henatsch, for 
appellants. 


Fraser, Connolly, Crofoot & Wenstrand, for appellee. 


Heard before Simmons, C. J., CARTER, MEsSsSMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


MESSMORE, J. 

The plaintiff brought this action in the district court 
for Douglas County against the defendants to recover 
damages for personal injuries sustained by her and prop- 
erty damage to her automobile. The plaintiff charged 
the defendants with negligence in their failing to dis- 
cover and repair mechanical defects in the plaintiff’s 
automobile. As a consequence, she was injured and 
her automobile demolished in an accident. The cause 
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was tried to a jury resulting in a verdict for the de- 
fendants. The plaintiff filed a motion for new trial and 
supplemental motion for new trial which the trial court 
sustained, the trial court not giving any reasons for 
granting a new trial. The defendants appealed, con- 
tending the trial court erred in granting the plaintiff a 
new trial. 

The plaintiff having been granted a new trial by the 
trial court which gave no reason for its decision and de- 
fendants having appealed from such order, it is the plain- 
tiff’s duty to point out the prejudicial error or errors 
existing in the record which she contends justify the 
decision of the trial court. See, Vielehr v. Malone, 158 
Neb. 436, 63 N. W. 2d 497; Greenberg v. Fireman’s Fund 
Ins. Co., 150 Neb. 695, 35 N. W. 2d 772. 

The errors contended for by the plaintiff are as fol- 
lows: Irregularities in the proceedings of the jury by 
which the plaintiff was prevented from having a fair 
trial, and misconduct of the jury. 

The principal charges of negligence appearing in plain- 
tiff’s amended petition are as follows: Failing to dis- 
cover mechanical defects in plaintiff’s automobile when 
same were readily apparent to a skilled mechanic; fail- 
ing to make any and all necessary repairs to plaintiff’s 
vehicle and thereby releasing same to plaintiff in an un- 
repaired and dangerous operating condition; failing to 
observe that the radius rod mounting and plate on the 
right rear-end assembly was broken; and failing to re- 
pair the aforesaid radius rod mounting and plate, all to 
plaintiff’s detriment and peril. It is alleged that said 
negligence on the part of the defendants was the di- 
rect and proximate cause of the damages sustained by 
the plaintiff. 

The defendants’ answer denied any negligence on 
their part and affirmatively alleged contributory negli- 
gence on the part of the plaintiff. Contributory negli- 
gence was not submitted to the jury. 

The record shows that the plaintiff, Elizabeth Borsen, 
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was the owner of a 1951 Buick convertible automobile. 
On August 13, 1953, with his wife’s consent, Russell 
Borsen drove her automobile to take their young daugh- 
ter, a member of a riding club, to Hillside Stables on 
Seventy-second Street between Dodge and Pacific Streets 
in Omaha. This was about 8 pm. After leaving the 
stable, he drove on a private driveway toward the en- 
trance on Seventy-second Street where he came to al- 
most a complete stop. In pulling out onto the street, the 
right rear wheel of the automobile hit a rut or chuckhole 
a reasonably severe bump, the chuckhole being 3 or 
4 feet long and wide enough to let a tire fall into it to 
a minimum of 8 inches in depth. As he proceeded north 
on Seventy-second Street the car operated all right. 
However, as he was going along people in traffic called 
his attention to something, so he pulled into a service 
station on the southeast corner of Seventy-second and 
Dodge Streets. He got out of the car and looked at 
the back part of it and discovered that the gas tank was 
leaking gas. The service station was not equipped to 
salvage the gas so he got back into the car and drove 
east on Dodge Street to Thirty-eighth Street and across 
on Thirty-eighth Street to Leavenworth Street to the 
Cherry Garden Garage. He was admitted to the garage. 
He knew Max Moskowitz, commonly referred to as Nick, 
one of the owners and operators of the garage, and in- 
formed him that he had punctured a hole in the gas tank 
and something should be done to salvage the gas. The 
garageman went about the business of jacking up the 
car and salvaging the gasoline left in the gas tank. He 
then left the garage and telephoned for his wife to 
come to the garage. 

The plaintiff testified that she received a telephone 
call about 8:30 or 8:45 p.m., to go to the garage. She 
used a car which belonged to the company for which 
her husband worked. When she arrived at the garage 
she talked to Max Moskowitz, one of the defendants. It 
was decided that the defendants would repair the plain- 
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tiff’s automobile and if there was nothing wrong but the 
leak in the gas tank the plaintiff could have her auto- 
mobile the next afternoon. The following day, Friday, 
August 14, 1953, she received a call at 4 p.m., that her 
car was ready. It was driven to her home, and she 
drove it back to the garage. She testified that she had 
no difficulty with the car. She stopped at the garage, 
parked the car, and went in and talked to Max Mosko- 
witz and asked him what he had found. He said that 
he had not found anything other than that the gas tank 
leaked. She then asked him if he checked it over and 
if he was sure it was all right. He said: “It is per- 
fectly all right, we checked it over and it is safe for 
you to drive.” She paid her bill. She then drove the 
car down to about a block north of Cuming Street on 
Twenty-fourth Street to buy some paint, and arrived 
home about 6 p.m. Her husband drove the car from 
where it was parked into the garage and parked it. The 
next day, August 15, 1953, the plaintiff had an early 
appointment to go to Brandeis beauty parlor. She drove 
her car from 2422 South Forty-eighth Street and parked 
it herself in a parking lot at Eighteenth and Douglas 
Streets. She came back from her appointment at 11:45 
a.m., and an attendant at the parking lot drove the car 
from its parking position so that the plaintiff could leave 
with it. She then started for her home, driving over 
to and up St. Marys Avenue to Leavenworth Street, 
and out on Leavenworth Street to Thirty-sixth Street 
where she turned south to Center Street. During this 
driving she did not notice any trouble with the car. 
She used her brakes for stop lights, or red lights, and 
stopped at times. She further testified that she had to 
stop for a stop light at the intersection of Thirty-sixth 
Street and Leavenworth Street. Leavenworth Street 
runs east and west and Thirty-sixth Street north and 
south. After the signal changed on Thirty-sixth and 
Leavenworth Streets, she turned to go south to Center 
Street. 
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There is a stop sign on the right side of Thirty-sixth 
Street protecting traffic on Center Street. Thirty-sixth 
Street does not continue on across Center Street, but 
at that point forms a “T” intersection. She estimated 
her speed at 25 miles an hour. Her car was equipped 
with a standard manual gear shift, a foot brake which 
she operated with her right foot, a clutch pedal to the 
left of the foot brake, and an emergency brake to the 
left of the clutch pedal which is operated by the left 
foot. She started to slow down at the alleyway about a 
quarter of a block before she got to Center Street. She 
put her foot on the brake pedal but there was no brake. 
The brake pedal went to the floor and stayed there. 
She then reached for her emergency brake, and nothing 
happened. She had arrived at the point where the stop 
sign is located on Center Street. She looked into a 
service station located across Center Street to the right, 
but it was crowded with people so she could not turn 
in there. She could glance to the left and right, but her 
car was carrying right into the intersection. To the 
east of the filling station there was an open yard. She 
endeavored to steer her car in such manner as to keep 
into open space and avoid obstacles. There was a small 
curb, a sidewalk, and incline over which her car pro- 
ceeded into a tree, causing damage to her automobile 
and personal injuries to herself. 

A garage operator and mechanic, familiar with the 
plaintiff's car which was towed to his garage following 
the accident, testified to the effect that upon inspection 
and investigation the radius rod mounting on the right 
rear of the plaintiff's car had been broken; that its 
broken and jagged end had cut through the steel tubing 
of the car’s hydraulic brake line causing the hydraulic 
brake fluid to escape from the brake system, rendering 
the brakes inoperable; and that it was possible that the 
car going over the bump near the Hillside Stables could 
possibly fracture this radius rod. However, if after 
going over such a bump it developed that the weld was — 
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still in place, the bump would not have damaged the car. 

Max Moskowitz testified that he and his brother had 
been engaged in the general garage business since June 
1, 1920, and that they had had experience as mechanics, 
and also had employed a mechanic and a mechanic’s 
helper; that he had been acquainted with the plaintiff for 
15 years or more and she had used their garage to store 
her car; and that on August 13, 1953, the plaintiff’s 
husband came to the garage and told this witness that 
the gas tank was leaking. The nightman and this wit- 
ness put a pan under the leak in the tank. He further 
testified that he heard no noise whatsoever from the car; 
and that the plaintiff's husband told him he had hit 
some object while driving on Seventy-second Street 
which struck the bottom of the gas tank and punctured 
it. Fifteen or 20 minutes later the plaintiff drove into 
the garage and asked what happened to her car. This 
witness told her that it was evident there was a hole in 
the gas tank. She wanted to know if they would be 
able to take care of it. He said they would be, that they 
would have the shop boys get on it in the morning and 
if there was nothing more than the gas tank leak, she 
could possibly have her car the next day. Taking the 
gas tank off from under the car was a simple operation. 
The hole in the tank was in the extreme left center por- 
tion of the tank. The plaintiff left the garage. This 
witness further testified that he inspected the plaintiff’s 
automobile by getting down under the car on a creeper 
and making the inspection by looking at the parts with 
a good light and feeling of them. He looked at the brake 
lines and brake cables. He grabbed hold of the radius 
rod and shook it up and down. It was not damaged, 
but in good condition. He looked along the axle hous- 
ing for grease or gas leaks, examined the springs and 
frame, inspected the emergency brake cable, and found 
the brakes to be in good order. He also examined the 
inside of the tires and could find nothing wrong. The 
foot brake worked all right, and there was no noise 
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when the car was driven out by his brother to be de- 
livered to the plaintiff. 

A mechanic who had been employed by the Mosko- 
witz brothers for more than 30 years testified that he 
took the gas tank off the plaintiff's automobile; that on 
August 14, 1953, he got under the car on a creeper, made 
an examination, and found nothing wrong; that the 
right radius rod was not loose, if it had been they would 
have called the plaintiff; and that he, by his examina- 
_ tion, could have seen if it had been loose. 

We deem it unnecessary to discuss the assignments 
of error made by the plaintiff. In the light of the record 
and the disposition we make of the case, we believe the 
following to be applicable. 

At the close of the plaintiff’s evidence the defendants 
moved the court to direct a verdict in favor of the de- 
fendants or, in the alternative, to dismiss the plaintiff’s 
action for the reason that there was no competent evi- 
dence of any negligence on the part of the defendants 
as pleaded by the plaintiff. This motion was overruled. 
Again, at the close of all of the evidence, the defendants 
made the same motion which we assume was overruled, 
no ruling appearing in the bill of exceptions. In any 
event, the cause was submitted to a jury. 

It is apparent from the record that the plaintiff drove 
her automobile without complaint on her part with 
reference to the brakes or mechanical condition of the 
car and the brakes functioned until just prior to the 
accident when, from some cause, the brake fluid escaped 
from the brake system and rendered the brakes in- 
operative. Just what caused this condition is not ascer- 
tainable from the record. The evidence does show that 
when the plaintiff’s automobile left the defendants’ 
garage the damage complained of by the plaintiff had 
been repaired and an inspection made with the conclu- 
sion that the mechanism in the undercarriage of the 
plaintiff's car was in good mechanical condition. There 
is no competent evidence refuting these facts. 
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A witness testified in behalf of the plaintiff as to the 
condition of her automobile after the accident. He had 
not seen the plaintiff’s car prior to the time of the acci- 
dent. He received it in a wrecked condition after the 
accident. While this witness testified that it was possible 
for the bump received by the plaintiff’s car when it 
struck the bottom of the chuckhole to cause the radius 
rod mounting in the rear of plaintiff’s car to become 
broken and in its broken and jagged condition to cut 
through the steel tubing of the car’s hydraulic brake | 
line causing the hydraulic brake fluid to escape from the 
brake system rendering the brakes inoperative, this type 
of evidence is speculative and conjectural. The witness, 
under the circumstances, would be in no position to 
testify as to when the condition he described occurred 
or what caused it, and did not do so. 

The evidence shows, by the testimony of Max Mosko- 
witz and his mechanic, that the radius rod was in place 
when these persons examined it. If it had not been in 
place, during the course of time that the plaintiff oper- 
ated her automobile, it would have been noticeable due 
to the rubbing of metal or other noise. There is no 
competent evidence that at the time the plaintiff’s auto- 
mobile left the defendants’ garage the radius rod was 
not in place. The record is void of competent evidence 
to prove negligence on the part of the defendants as 
contended for by the plaintiff. 

“Where the facts adduced to sustain an issue are such 
that reasonable minds could draw but one conclusion 
therefrom, it is the duty of the court to decide the ques- 
tion, as a matter of law, rather than submit it to a jury 
for determination.” Corbitt v. Omaha Transit Co., 162 
Neb. 598, 77 N. W. 2d 144. 

“In an appeal to review the ruling of the district 
court on a motion for new trial the Supreme Court may 
order and direct judgment to be entered in favor of the 
party entitled thereto.” Wax v. Co-Operative Refinery 
Assn., 154 Neb. 42, 46 N. W. 2d 769. 
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In Eilts v. Bendt, 162 Neb. 538, 76 N. W. 2d 623, this 
court held: “A judgment will not be reversed for errors 
against a party not entitled to succeed in any event.” 
See, also, Holberg v. McDonald, 137 Neb. 405, 289 N. W. 
542. 

Concluding as we do that the verdict was the only 
one that could be sustained by the evidence, the judg- 
ment of the trial court is reversed and the cause is re- 
manded with directions to enter judgment in favor of 
the defendants. 

REVERSED AND REMANDED WITH DIRECTIONS. 


FreD E. BOETTCHER ET AL., APPELLANTS, V. COUNTY OF 
HOLT ET AL., APPELLEES. 
79 N. W. 2d 183 


Filed November 9, 1956. No. 34007. 


1. ‘Pleading. A general demurrer admits all allegations of fact 
in the pleading to which it is addressed, which are issuable, 
relevant, material, and well pleaded; but it does not admit the 
pleader’s conclusions of law or fact. 

2. Taxation. If a county assessor performs the duties in fixing 
the value of property in the manner required of him by law, 
the fact that in the performance of the duties he resorted to 
recommendations and evidence furnished by an appraisal com- 
mittee does not affect the validity of the assessment. 

3. Taxation: Injunctions. If a county assessor fails to make an 
inspection of real estate and relies upon and accepts for assess- 
ment purposes the valuation of an appraiser, the assessment 
is not void and thereby no ground is afforded for injunctive 
relief, ; 

Where the complaint of a taxpayer is based 

upon irregularities as distinguished from incidents rendering 

the tax void, the remedy of the taxpayer is not by injunction 
but by resort in the first instance to the board of equalization. 


AppEAL from the district court for Holt County: LyLe 
E. Jackson, Jupce. Affirmed. 


Francis D. Lee, for appellants. 
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William W. Griffin, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMoORE, 
YEAGER, CHAPPELL, WENKE, and Bostaucu, JJ. 


YEAGER, J. 

This is an action in equity instituted by Fred E. 
Boettcher and 18 other named persons, residents of Holt 
County, Nebraska, on their own behalf and on behalf 
of all other residents of Holt County similarly situated, 
plaintiffs and appellants, against the County of Holt, 
Nebraska, the county treasurer, the county assessor, the 
county board of equalization, the county clerk, and the 
seven county supervisors of Holt County, Nebraska, de- 
fendants and appellees, the object and purpose of which 
is to secure an injunction against the collection of taxes 
based upon the valuation of real estate for the year 
1955 which was in excess of the valuation for the year 
1954. 

The plaintiffs duly filed their petition and to it the 
defendants filed a general demurrer. The demurrer 
was sustained and the action dismissed. From the order 
sustaining the demurrer and the judgment dismissing the 
action the plaintiffs have appealed. 

The assignments of error as grounds for reversal are 
that the court erred in sustaining the demurrer; that 
the court abused its discretion; and that the order entered 
is not sustained by and is contrary to law. 

Attention has not been called in the briefs to the abuse 
of discretion of which complaint is made, therefore it 
becomes apparent that the only question for consider- 
ation is that of whether or not the petition states a cause 
of action. This of course requires an examination of 
the petition. The examination is to be made in the 
light of the following rule: “A general demurrer ad- 
mits all allegations of fact in the pleading to which it 
is addressed, which are issuable, relevant, material, and 
well pleaded; but does not admit the pleader’s conclu- 
sions of law or fact.” In re Estate of Halstead, 154 Neb. 
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31, 46 N. W. 2d 779. See, also, Richter v. City of Lin- 
coln, 136 Neb. 289, 285 N. W. 593; Johnson v. Marsh, 
146 Neb. 257, 19 N. W. 2d 366. 

It does not appear that the petition should be set out 
in its entirety here. The conclusion reached is that a 
summary of pertinent parts will suffice. What it is 
believed contains a fair summary of the pertinent parts 
follows. 

By the petition it is alleged that all of the named 
plaintiffs were in 1955 the owners of lands in Holt 
County, Nebraska, described in the petition, and that the 
defendants, except the county itself, were officers of 
the County of Holt as described above; that the board 
of equalization of the county, prior to the time fixed by 
law for it to sit as a board of equalization, entered into 
a contract with E. T. Wilkins Associates, without com- 
plying with statutes, to appraise and revalue the real 
estate in the county; that a report required by the terms 
of the agreement with E. T. Wilkins Associates was not 
furnished; that E. T. Wilkins Associates and a reappraisal 
committee made a reappraisal and reclassification of the 
real estate in the county but that it was contrary to the 
statutes and the Constitution of the State of Nebraska 
(the identity of the committee is not clearly disclosed); 
that the appraisal was illegal and unconstitutional for 
the following reasons: E. T. Wilkins Associates were 
unlawfully employed; the report was made to the county 
assessor and not to the board of equalization; that no 
minutes were in the hands of the county assessor and 
that the assessment of the assessor was made from the 
records of E. T. Wilkins Associates; that the committee 
failed to make a report to the county assessor before 
May 1, 1955; that E. T. Wilkins Associates used unquali- 
fied workers; that E. T. Wilkins Associates failed to make 
actual inspections; that each of the plaintiffs was given 
due notice prior to the first Monday in May that his 
assessment had been changed from the previous year 
which change was described in the notice; and that also 
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they were given notice that E. T. Wilkins Associates 
would conduct preliminary hearings as to the values 
between May 2 and 6, 1955, which notice contained a 
request that they respond before going to the board of 
equalization. 

Following this series of alleged incidents of illegality 
and unconstitutionality are allegations of inability to 
be heard by E. T. Wilkins Associates, and impropriety 
of action by the board of equalization at its hearings 
and in the making and preservation of records. 

As already indicated the petition specifically declares 
that each of the plaintiffs was duly notified of change 
of value of his property with information as to the change 
made together with proper information as to the time of 
the convening and the sessions of the board of equaliza- 
tion. The members of the class in whose behalf the 
action was instituted were likewise duly notified. 

As has been made clear the petition challenges the 
legality and constitutionality of steps leading up to 
the assessment, but at no point in the petition is it al- 
leged that any one or more of the plaintiffs ever pro- 
tested or attempted to protest to the board of equaliza- 
tion the value placed upon his or their property by the’ 
county assessor. 

Before it may be said that the court erred in sus- 
taining the general demurrer an allegation or allegations 
of fact must be found the effect of which, if true, would 
render the assessment to the extent that it exceeds the 
assessment for the previous year void. 

The brief of appellants fails to point particularly or 
specifically to any such allegation or allegations. 

An examination of the petition discloses allegations 
which, if true, may be regarded as irregularities taking 
place during the sessions of the board of equalization 
but nothing has been pleaded the effect of which could 
in law be said to render void the assessment made by 
the assessor or the equalization made by the board of 
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equalization, or to have deprived the plaintiffs of any 
right to which they were entitled. 

These allegations of the petition condensed present 
the following elements which it appears are basic in 
the determination of whether or not the plaintiffs have 
stated a cause of action: 

The petition effectually declares that the assessor 
made the assessment as he was required to do. The 
only complaint is that the basis for the valuations came 
from an improper source. 

The petition specifically declares that proper statu- 
tory notices of increase were given which notices gave 
the required information as to the sittings of the board 
of equalization. 

The petition declares effectually that the board of 
equalization failed and refused to receive and hear nu- 
merous complaints as to valuation. It does not declare 
that any complaint from these plaintiffs was individually 
or collectively ever made or refused or that hearing 
was denied. 

This court effectually said in Midwest Popcorn Co. 
v. Johnson, 152 Neb. 867, 43 N. W. 2d 174, that if a 
county assessor performs the duties in fixing the value 
of property in the manner required of him by law the 
fact that in the performance of the duties he resorted 
to recommendations and evidence furnished by an ap- 
praisal committee does not affect the validity of the 
assessment. 

Even if an assessor does fail to make an inspection 
of real estate and relies upon and accepts for assessment 
purposes the valuation of an appraiser the assessment 
is not rendered void. It does not afford grounds for 
injunctive relief. The only effect of this is to give to 
the taxpayer in a proper action the right to a reduc- 
tion on proof that the valuation was excessive. Gam- 
boni v. County of Otoe, 159 Neb. 417, 67 N. -W. 2d 489. 

Where the complaint of a taxpayer is based upon 
irregularities as distinguished from incidents rendering 
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the tax void the remedy of the taxpayer is not by in- 
junction but by resort to the board of equalization. See, 
South Platte Land Co. v. City of Crete, 11 Neb. 344, 7 
N. W. 859; Western Union Telegraph Co. v. Douglas 
County, 76 Neb. 666, 107 N. W. 985; Power v. Jones, 
126 Neb. 529, 253 N. W. 867; Gamboni v. County of 
Otoe, supra; LeDioyt v. County of Keith, 161 Neb. 615, 
74 N. W. 2d 455. In this case the plaintiffs did not re- 
sort to this remedy. This is an exclusive remedy where, 
as in this case, a party has received a valid statutory 
notice of an increase in the value of his real estate. 
Gamboni v. County of Otoe, supra; LeDioyt v. County of 
Keith, supra. 

In this case as already indicated the petition does not 
state that the plaintiffs or any of them ever availed or 
attempted to avail themselves of this remedy which was 
open to them. From the fact, if it was a fact, that un- 
named persons attempted to avail themselves of this 
remedy and were denied by the board of equalization 
can flow no right of action in favor of these plaintiffs. 

In the light of the observations made herein the con- 
clusion is inescapable that the petition of plaintiffs failed 
to state a cause of action and that the demurrer was 
properly sustained. 

The judgment of the district court is accordingly 
affirmed. 

AFFIRMED. 


Avucust J. POSPICHAL, APPELLANT, Vv. ROBERT V. WILEY 
ET AL,, APPELLEES, 
79 N. W. 2d 275 


Filed November 16, 1956. No. 33962. 


1. Trial. In testing the sufficiency of evidence to support a ver- 
dict it must be considered in the light most favorable to the 
successful party, that is, every controverted fact must be re- 
solved in his favor and he should have the benefit of every 
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inference that can reasonably be deduced therefrom. 

2. Negligence: Trial. Where different minds may reasonably draw 
different conclusions from the evidence, or there is a conflict 
in the evidence as to whether or not negligence or contributory 
negligence has been established, the question is for the jury. 

3. Automobiles: Negligence. Where snowdrifts or other conditions 
have left only a narrow lane open for travel, and one motorist 
has already entered the lane, it is the duty of another driver 
approaching from the opposite direction to slow down and yield 
the right-of-way, and if he does not do so because of failure to 
keep a proper lookout or because his speed makes it impossible, 
a finding of actionable negligence on the part of such driver 
is permissible. 

4, Trial: Appeal and Error. The refusal of the trial court to per- 
mit the jury to view the premises involved in the litigation is 
not reversible error in the absence of an abuse of discretion. 

5. Automobiles: Master and Servant. A person is liable for the 
negligent operation of an automobile by his servant or agent 
only where such servant or agent, at the time of the accident, 
was engaged in his employer’s or principal’s business with his 
knowledge and direction. 

6. Trial. Where a verdict is returned against a plaintiff and in 
favor of several defendants, on different, distinct, and separate 
defenses pleaded separately by them, a single joint motion for 
a new trial against them all is insufficient, and it should be 
overruled if the verdict is good as to any one of the defendants. 


AppEAL from the district court for Garfield County: 
Ernest G. KrocGer, JupcE. Affirmed. 


Leo F. Clinch and Davis & Vogeltanz, for appellant. 


Frederick M. Deutsch and William F. Manasil, for 
appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


WENKE, J. 

This is an appeal from the district court for Garfield 
County. August J. Pospichal brought this action against 
Robert V. Wiley and his employer, the American Salt 
Corporation, to recover for injuries sustained by him 
and damages to his truck, a 1948 1-ton Chevrolet pick-up, 
claiming Wiley’s negligence in operating his car, a 1952 
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Packard sedan, caused the accident which resulted in 
the injuries and damages of which complaint is made. 
Wiley filed a cross-petition whereby he sought to re- 
cover from Pospichal for injuries he personally suf- 
fered and for damages to his car, both of which resulted 
from the accident, claiming it was the negligence of 
Pospichal in driving his truck that caused the accident 
and his resulting injuries and damages. Upon trial a ° 
jury found neither Pospichal nor Wiley had established 
a cause of action against the other and rendered a ver- 
dict accordingly. Pospichal filed a motion for new trial 
against both defendants and, from the overruling there- 
of, has taken this appeal. For convenience we shall, 
when referring to the appellees separately, refer to them 
as Wiley and the company. 

The accident involving appellant and Wiley happened 
about 4:30 p. m. on Friday, December 4, 1953, on State 
Highway No. 11 at a point about 16 miles north of Bur- 
well, Nebraska. There had been a snowstorm or bliz- 
zard on Thursday, December 3, 1953, which, to some 
extent, had drifted the snow and, at the point of the 
accident which was just south of the crest of a hill, a 
rather long and deep snowbank had formed across the 
highway. A lane for travel had been cut in this drift 
and the accident happened in this lane when the parties’ 
truck and car met almost head-on, the left front of the 
car and the left front of the truck coming together. 
Both appellant and Wiley were injured and the truck 
and car damaged. 

Appellant contends the verdict of the jury was against 
the evidence. In support of this contention he cites 
the following principles: 

“A verdict so clearly wrong as to induce the belief 
on the part of the reviewing court that it must have 
been found through passion, prejudice, mistake, or some 
means not apparent in the record, will be set aside and a 
new trial awarded.” Garfield v. Hodges & Baldwin, 
90 Neb. 122, 132 N. W. 923. See, also, Hoffman v. 
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McKeen Motor Car Co., 95 Neb. 238, 145 N. W. 257. 

“When the judgment is clearly against the weight of 
the evidence, it is the duty of the court to set it aside.” 
Nebraska Mutual Ins. Co. v. Borden, 132 Neb. 656, 272 
N. W. 767. See, also, Bentley v. Hoagland, 94 Neb. 442, 
143 N. W. 465. 

But, in considering these principles we must review 
the record, since a verdict was rendered for appellees, 
in the following manner: ‘In testing the sufficiency of 
evidence to support a verdict it must be considered in 
the light most favorable to the successful party, that 
is, every controverted fact must be resolved in his 
favor and he should have the benefit of every infer- 
ence that can reasonably be deduced therefrom.” Rem- 
menga v. Selk, 150 Neb. 401, 34 N. W. 2d 757. See, 
also, Simcho v. Omaha & C. B. St. Ry. Co., 150 Neb. 
634, 35 N. W. 2d 501; Fuss v. Williamson, 160 Neb. 141, 
69 N. W. 2d 539. P 

In reviewing the evidence in the foregoing manner 
there is a jury question when the evidence with rela- 
tion to negligence is conflicting or such that minds may 
reasonably reach different conclusions therefrom with 
regard to its existence. See, Hickman v. Parks Con- 
struction Co., 162 Neb. 461, 76 N. W. 2d 403; Scottsbluff 
Nat. Bank v. First State Bank, 162 Neb. 475, 76 N. W. 
2d 445. As stated in Price v. King, 161 Neb. 123, 72 
N. W. 2d 603: ‘‘Where different minds may reasonably 
draw different conclusions from the evidence, or there 
is a conflict in the evidence as to whether or not negli- 
gence or contributory negligence has been established, 
the question is for the jury.” 

From the evidence the jury could have found that the 
snowdrift, which had formed across highway No. 11, 
started a short distance south of the crest of the hill and 
extended south on the highway for a distance of some 
225 to 300 feet; that it extended into a curve in the road 
where the road is partially in a cut along the side of a 
hill, which hill is to the west, there being a ravine and 
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lower ground to the east; that a one-way lane, about 
9 feet in width, had been cut through this drift by means 
of a snowplow; that the snow along the east side of this 
cut or lane, which had a slight curve in it where it fol- 
lowed the curve in the road, was between 21% and 3 feet 
high while that to the west side was between 7 and 8 feet 
high; that Wiley, who was coming from the north, 
entered the lane first, doing so just after passing over 
the crest of the hill; that he proceeded into it for some 
distance at about 35 miles an hour before he noticed 
appellant’s truck about 100 feet away; that appellant 
was, at the time Wiley saw his truck, just about to 
enter the one-way lane; that appellant was, at that time, 
driving about 35 miles an hour; that appellant did not 
see Wiley’s car until it was about 60 feet from him; 
that appellant did not attempt to stop his truck, as is 
indicated by the fact there were no skid marks south of 
the point where the car and truck came together; that 
appellant was driving his truck about 30 miles an hour 
when the collision occurred; that Wiley attempted to 
stop his car by applying the brakes, as is evidenced by 
about 44 feet of skid marks north from the point of 
impact, but was unable to do so because the highway 
was icy from the snow packed thereon; that the acci- 
dent, or point of impact, occurred about 45 feet from 
the south entrance to the lane, which lane was 225 to 
300 feet in length; and that upon impact both cars 
stopped immediately, the truck facing slightly north- 
west in the direction of the highway and the car slightly 
southeast, its back end having skidded sideways to- 
ward the west. We realize appellant testified other- 
wise but the members of the jury did not have to be- 
lieve him and, from a careful study of the record, we 
can understand why they did not. 

As stated in 1 Blashfield, Cyclopedia of Automobile 
Law and Practice (Part 2, Perm. ed.), § 749, p. 686: 
“* * * where snowdrifts or other conditions have left 
only a narrow lane open for travel, and one motorist 
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has already entered the lane, it is the duty of another 
driver approaching from the opposite direction to slow 
down and yield the right of way, and if he does not do 
so because of failure to keep a proper lookout or because 
his speed makes it impossible, a finding of actionable 
negligence on the part of such driver is permissible.” 
The same would be true as to contributory negligence. 
The evidence adduced presented a jury question as to 
both appellant and Wiley and the court was correct 
in submitting it accordingly. 

Appellant contends the jury was misled by certain 
instructions given by the court. The first relates to the 
second paragraph of instruction No. 9. This advised 
the jury that: “Where as a result of such weather con- 
ditions (described in the first paragraph) the portion 
of the highway remaining for travel is not of sufficient 
width for vehicles to pass, then the vehicle first en- 
tering such narrow portion has the right-of-way over 
vehicles approaching from the other direction, if the 
vehicle first entering is visible to the driver of the 
second vehicle approaching such narrow portion before 
such second vehicle enters such narrow portion, and 
it would be the duty of such second vehicle to stop be- 
fore entering and not proceed until the first vehicle had 
passed through the narrow portion.” 

The criticism appellant makes of this instruction is 
that thereby the trial court told the jury the cut was 
not of sufficient width to permit two vehicles to pass, 
and, since there was evidence showing the cut was ac- 
tually wide enough for two vehicles to pass, doing so 
was misleading and prejudicially erroneous. He cites 
in support thereof the principle that: “Ordinarily, it is 
error for the court in its instruction to assume the ex- 
istence of a material fact as to which there is a con- 
flict in the evidence.” Jessup v. Davis, 115 Neb. 1, 
211 N. W. 190, 56 A. L. R. 1403. 

Ordinarily the first vehicle to enter a one-way pas- 
sage has the right-of-way and it is the duty of the other 
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vehicle to stop and accord the right-of-way to it. 3-4 
Huddy, Encyclopedia of Automobile Law (9th ed.), § 
119, p. 193; 60 C. J.S., Motor Vehicles, § 315, p. 731. 

“Instructions to a jury should be considered as a 
whole and if they fairly submit the case that is all the 
law requires.” Benedict v. Eppley Hotel Co., 161 Neb. 
280, 73 N. W. 2d 228. 

By the second paragraph of its instruction No. 8 the 
court informed the jury that: “The laws of Nebraska 
further provide that drivers of vehicles proceeding in 
opposite directions shall pass each other to the right, 
each giving to the other at least one-half of the main 
traveled portion of the roadway as nearly as possible.” 

From the evidence in the record the jury could have 
found either that the lane would only carry traffic one 
way or that it was wide enough to permit cars traveling 
therein to pass each other. Under this situation it was 
incumbent upon the trial court to inform the jury of the 
principles applicable in either case. This we think it 
did by the quoted parts of instructions Nos. 8 and 9. 
In view thereof we find appellant’s contention to be 
without merit. 

Appellant also contends that the court erred by ad- 
vising the jury in the third paragraph of its instruction 
No. 10 as follows: “If, however, the plaintiff has proven 
all of the material allegations of his amended petition, 
by a preponderance of the evidence, and you further 
find that the plaintiff was not guilty of negligence which 
contributed to his injuries, then plaintiff will be en- 
titled to recover such damages as he has shown, by 
a preponderance of the evidence, to have sustained by 
reason of the negligence of the defendant.” 

The criticism made of this language is it had the 
effect of telling the jury if appellant was guilty of 
negligence in any degree he could not recover. Stand- 
ing alone this one paragraph might, by inference, be 
subject to the foregoing criticism. However, in the 
very next paragraph of the same instruction the court 
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advised the jury that: “If, however, you find, from a 
preponderance of the evidence that the plaintiff was 
guilty of negligence which contributed to his injures, 
then plaintiff’s right to recover will be governed by 
Instruction No. 12.” Instruction 12 is a complete and 
correct instruction relating to the doctrine of contribu- 
tory negligence. 

As we have already said, instructions must be con- 
sidered as a whole. When these two instructions are 
considered together they fairly and fully present to 
the jury the question of Wiley’s negligence and the 
contributory negligence, if any, of appellant insofar as 
they relate to appellant’s right to recover. We find 
appellant’s contention to be without merit. 

Finally appellant contends the trial court abused its 
discretion when it refused to permit the jury to view 
the place of the accident, as he had requested. 

Section 25-1108, R. R. S. 1943, provides it may be 
done whenever, in the opinion of the court, it is proper 
for a jury to do so. 

We have said the trial court has a right to grant 
such a request and permit a jury to view the premises, 
but such right is discretionary and this court will not 
set aside a verdict because the court refused to grant 
such a request unless it is apparent there has been an 
abuse of such discretion by doing so. Peake v. Omaha 
Cold Storage Co., 158 Neb. 676, 64 N. W. 2d 470; Ricen- 
baw v. Kraus, 157 Neb. 723, 61 N. W. 2d 350. As 
stated in Peake v. Omaha Cold Storage Co., supra: 
“The refusal of the trial court to permit the jury to 
view the premises involved in the litigation is not re- 
versible error in the absence of an abuse of discretion.” 

As stated in 53 Am. Jur., Trial, § 442, p. 350: “The 
rule generally recognized and applied is that the grant- 
ing or denying of an order for a view of the premises, 
upon application by a party, rests in the sound discretion 
of the court both in criminal and civil cases, and its 
action in this regard will rarely be disturbed, especially, 
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in case of a refusal, where there has been a change in 
the conditions since the cause of action arose or the 
crime was committed.” 

And, as stated in 9 Blashfield, Cyclopedia of Automo- 
bile Law and Practice (Perm. ed.), § 5905, p. 394: “It 
rests largely within the discretion of the trial court 
whether the jury should be permitted to view the scene 
of an automobile accident and if conditions there have 
changed since the accident, it is not an abuse of dis- 
cretion to refuse such permission.” 

When ruling on this request, and denying it, the trial 
court stated: “Well, I don’t think it would help, my- 
self, unless we could build a snow bank and make it 
identical to what it was then.” And when ruling on 
appellant’s motion for new trial, which raised this same 
contention, the trial court said: ‘* * * the conditions 
at the time of the trial were entirely different from 
what they were at the time of the accident. * * * It 
was a temporary condition caused by the snow piling 
up just below the brow of that hill. Now that couldn’t 
be shown by view and all the other facts are pretty 
well established.” 

We think the trial court was correct in its refusal. 

Appellees raise the question of whether or not the 
appeal is here because of certain procedures that took 
place in the trial court. By the allegations of its 
amended petition appellant sought to hold the company 
liable for the negligence of Wiley on the ground that: 
“* * * at all times hereinafter mentioned (Wiley) was 
an employee of the defendant, the American Salt Cor- 
poration * * * and was acting within the scope of his 
employment for the said defendant company and with 
its consent, knowledge and permission.” To these al- 
legations the company filed a general denial. 

In response to interrogatories served upon it, the 
company admitted Wiley was employed by it on De- 
cember 4, 1953, at about 4:30 p.m. At the beginning 
of the trial it was stipulated: “* * * that the defendant, 
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American Salt Corporation, admits that the defendant 
Robert V. Wiley was employed by it on the 4th day of 
December 1953, at about 4:30 P. M. * * * that Mr. Wiley 
was employed by the American Salt Company on the 
day of the accident at the time of the accident.” The 
only evidence adduced in regard thereto is that of Wiley 
who testified that on December 4, 1953, he was the 
district representative for American Salt Corporation; 
that he had samples in his car; that despite the accident 
he kept on the job the best he could; that he was a 
salesman for American Salt Corporation; and that he 
‘went back to traveling for the company on December 
22, 1953. 

The rule in this regard is stated in Bartek v. Glasers 
Provisions Co., Inc., 160 Neb. 794, 71 N. W. 2d 466, as 
follows: “A person is liable for the negligent operation 
of an automobile by his servant or agent only where such 
servant or agent, at the time of the accident, was en- 
gaged in his employer’s or principal’s business with 
his knowledge and direction.” 

At the conclusion of all the evidence the company 
moved for a directed verdict on the grounds that the 
evidence against it was insufficient to sustain a verdict 
for plaintiff (appellant) and against the defendant (the 
company). This motion should have been sustained 
because there was no proof to support a finding that 
Wiley, at the time of the accident, was engaged in his 
employer’s business with its knowledge and direction. 
Thereafter, after the jury had returned its verdict, ap- 
pellant filed one motion for new trial asking for a new 
trial against both appellees, which was overruled. In 
this situation the following applies: “‘ “Where a verdict 
is returned against a plaintiff and in favor of several 
defendants, on different, distinct and separate defenses 
pleaded separately by them, a single joint motion for 
a new trial against them all is insufficient, and it should 
be overruled if the verdict is good as to any one of the 
defendants.” ’ * * * If error assigned in such motion for 
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new trial is not good as to all it is not good as to any.” 
Gunn v. Coca-Cola Bottling Co., 154 Neb. 150, 47 N. W. 
2d 397. 

Having come to the conclusion that all of appellant’s 
contentions are without merit we affirm the judgment 
of the trial court. 

AFFIRMED. 


ScHooL District No. 65 or PERKINS COUNTY ET AL., 
APPELLEES, V. RuTH REES McQUISTON As COUNTY 
SUPERINTENDENT OF PERKINS County, NEBRASKA, 


ET AL., APPELLANTS. 
79 N. W. 2d 413 


Filed November 16, 1956. No. 33984. 


Judgments. Where parties to an action have voluntarily complied 
with the order of the court, the judgment is thereby satisfied 
and its force exhausted. After a judgment has thus been satis- 
fied there is nothing left of which such parties can thereafter 
complain or about which they can say they are still aggrieved. 


ApPpEAL from the district court for Perkins County: 
Vicror WESTERMARK, JUDGE. Affirmed. 


W. C. Conover, Loyd E. Christiansen, Van Pelt, Marti 
& O’Gara, and Chauncey C. Sheldon, for appellants. 


Beatty, Clarke, Murphy & Morgan, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGu, JJ. 


MESSMORE, J. 

Pursuant to section 79-1102, R. S. Supp., 1953, school 
districts Nos. 29 and 49 in Chase County, both Class I 
country school districts that maintain and teach only 
elementary grades up to the eighth grade, school dis- 
tricts Nos. 31, 61, and 8, all of Perkins County, Class I 
country school districts teaching only elementary grades 
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up to the eighth grade, and school district No. 65 of Per- 
kins County, a Class II school district that taught both 
elementary and high school grades, filed with the county 
superintendents of both Chase and Perkins Counties 
petitions, identical in form, asking to have such districts 
united and formed into a single high school district for 
high school purposes. 

School district No. 65 of Perkins County, being a Class 
II school district and having a board of education at the 
time of filing its petition, also filed with each of the 
superintendents a resolution asking for the uniting of 
said school districts for high school purposes. 

The county superintendents of Chase County and 
Perkins County, on the filing of the petitions and the 
resolution of the board of education of school district No. 
65, gave notice by publication in legal weekly news- 
papers of general circulation in Chase and Perkins Coun- 
ties of a hearing on said petitions to be held on July 11, 
1955, at 10 o’clock a. m., in the district courtroom at 
Grant in Perkins County. 

On July 11, 1955, the county superintendents held said 
hearing and, acting jointly and multilaterally and on the 
record and evidence, determined that they had jurisdic- 
tion in the premises by virtue of section 79-1102, R. S. 
Supp., 1953. The county superintendents jointly declined 
to form the proposed new rural high school district. 

The petitioning districts and a legal resident and tax- 
payer of each district prosecuted error proceedings from 
the findings and order of the county superintendents to 
the district court for Perkins County. Trial was had 
in the district court for Perkins County. A judgment 
was entered that the order entered by the county super- 
intendents jointly on July 11, 1955, be reversed and set 
aside. It was further ordered that said county super- 
intendents jointly enter an order finding that the organi- 
zation of the Venango rural high school district by school 
districts Nos. 8, 31, 61, and 65 of Perkins County and 
school districts Nos. 29 and 49 of Chase County had been 
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completed, authorized, and perfected. This judgment 
was entered on December 6, 1955. 

The county superintendents filed a motion for new 
trial on December 10, 1955. The motion for new trial 
was overruled on December 28, 1955, and upon motion 
of defendants in error for the fixing of a supersedeas 
bond, the supersedeas bond was fixed in the amount of 
$5,000. 

On January 6, 1956, the following was filed in the 
office of the clerk of the district court for Perkins 
County: “ORDER Pursuant to the Decree of the Dis- 
trict Court of Perkins County, Nebraska, entered on 
December 5, 1955, Ruth Rees McQuiston, County Super- 
intendent of Perkins County, Nebraska, and Sylvia Zieg- 
ler, County Superintendent of Chase County, Nebraska, 
do hereby jointly find and order that the organization 
of the Venango Rural High School District by School 
Districts 8, 31, 61 and 65 of Perkins County, Nebraska, 
and School Districts 29 and 49 of Chase County, Nebras- 
ka, has been completed, authorized and perfected. Dated 
at Grant, Nebraska, this 6 day of January, 1956. /s/ 
Ruth Rees McQuiston County Superintendent of Perkins 
County, Nebraska /s/ Sylvia Ziegler County Superin- 
tendent of Chase County, Nebraska.” 

On the same date the county superintendents filed 
what is entitled a “deposit in lieu of supersedeas bond” 
which reads as follows: “Comes now Ruth Rees Mc- 
Quiston, County Superintendent of Perkins County, Ne- 
braska, and Sylvia Zeigler, County Superintendent of 
Chase County, Nebraska, and do each, jointly and sev- 
erally deposit herewith with the Clerk of the District 
Court of Perkins County, Nebraska, an order executed 
in accordance with the Decree of the District Court en- 
tered in this cause on December 5, 1955, to abide the 
judgment of the Appellate Court instead of the under- 
taking prescribed in the second subdivision of Section 
25-1916, pursuant to the provisions of Section 25-1917 
of the Revised Statutes of Nebraska, Reissue of 1948. 
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Dated this 6 day of January, 1956. /s/ Ruth Rees Mc- 
Quiston County Superintendent of Perkins County, Ne- 
braska /s/ Sylvia Ziegler County Superintendent of 
Chase County, Nebraska. The deposit of the order 
described above is hereby acknowledged, and is approved 
as to form and sufficiency in lieu of supersedeas bond, 
this 6 day of January, 1956. /s/ Harry Shalla Clerk of 
the District Court.” 

On January 18, 1956, the county superintendents gave 
notice of appeal to this court. On the same date the 
clerk of the district court for Perkins County received 
from one of the counsel for appellants $75 in lieu of 
cost bond, and on the same date $20 for costs of appeal. 

The appellants set forth several assignments of error. 
However, we believe the first question to be determined 
relates to the instrument filed by the appellants with 
the clerk of the district court for Perkins County entitled 
“deposit in lieu of supersedeas bond.” 

The appellants contend that they have complied with 
sections 25-1916 and 25-1917, R. R. S. 1943; that the in- 
strument so designated and filed constitutes a substitute 
for supersedeas bond; and that said appellants have per- 
fected their appeal to this court. 

Section 25-1916, R. R. S. 1943, provides in part as fol- 
lows: “No appeal in any case shall operate as a super- 
sedeas, unless the appellant or appellants shall within 
twenty days next after the rendition of such judgment 
or decree, or the making of such final order, execute to 
the adverse party a bond with one or more sureties as 
follows: * * * (2) When the judgment, decree, or final 
order directs the execution of a conveyance or other in- 
strument, the bond shall be in such sum as shall be pre- 
scribed by the district court, or judge thereof in vaca- 
tion, conditioned that the appellant or appellants will 
prosecute such appeal without delay; and will abide 
and perform the judgment or decree rendered, or final 
order which shall be made by the Supreme Court in the 
cause; * * *,” 
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Section 25-1917, R. R. S. 1948, provides: “Instead of 
the undertaking prescribed in the second subdivision of 
section 25-1916, the conveyance or other instrument may 
be executed and deposited with the clerk of the court 
in which the judgment was rendered or order made, to 
abide the judgment of the appellate court.” 

The appellants assert that the January 6, 1956, order 
of the appellants was made solely by way of compliance 
with sections 25-1916 and 25-1917, R. R. S. 1943, relative 
to supersedeas, and that such order was deposited and 
accepted in lieu of supersedeas bond, and not as a pres- 
ently operative order, to abide the ultimate judgment of 
this court, just as the execution and deposit of a deed 
pursuant to section 25-1917, R. R. S. 1943, would not 
constitute a presently operative conveyance of title. 

We are not favored by any citation of authority by the 
appellants to sustain their position. We have merely the 
statement that the appellants have complied with sec- 
tions 25-1916 and 25-1917, R. R. S. 1943, by the filing 
of an instrument entitled “deposit in lieu of supersedeas 
bond” which is heretofore set out. 

As we interpret subdivision (2) of section 25-1916, 
and section 25-1917, R. R. S. 1943, we conclude such sec- 
tions contemplate a conveyance such as a deed, an as- 
signment of an interest in property, real or personal, 
such as a mortgage, or any other instrument comparable 
thereto. As for instance, in the case of Walter v. Gillan, 
129 Neb. 514, 262 N. W. 33, the case involved a school 
land lease and fraud. The defendants executed and 
deposited with the clerk of the court an assignment of a 
school land lease with notice that it was done in lieu 
of a supersedeas undertaking pursuant to section 20- 
1917, Comp. St. 1929 (now section 25-1917, R. R. S. 1943), 
and the same bore the endorsement and approval of 
both the trial judge and the clerk, objections thereto 
having been overruled. 

‘ The county superintendents entered a joint order while 
sitting and acting as a quasi-judicial body, which order 
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complied with the order of the district court. The county 
superintendents were not, in any sense of the term, exe- 
cuting a conveyance or other instrument required by 
the judgment of the district court to be executed. The 
county superintendents having fully complied with the 
order of the district court uniting the six school districts 
into a high school district for the purpose of holding high 
school, any question involved here would be wholly moot. 
We conclude, the appellants having complied with the 
judgment of the district court, the following is applicable. 

A defeated party’s compliance with the judgment de- 
stroys his right to appeal where such compliance makes 
it impossible for the appellate court to grant him effec- 
tive relief on the merits. Annotation, 39 A. L. R. 2d, 
§ 16, p. 179. 

As stated in Betts v. State ex rel. Jorgensen, 67 Neb. 
202, 93 N. W. 167, quoting from City of San Diego v. 
Board of Supervisors, 97 Cal. 438, 32 P. 517: “ ‘The 
defendant voluntarily complied with the mandate of the 
court, and the judgment was thereupon satisfied and its 
force exhausted. After it had thus been satisfied, there 
was nothing in the judgment which the court had ren- 
dered of which the defendant could complain, or about 
which it could say that it was aggrieved.’” The court 
further said: “As was said in Matter of Manning, 139 
N. Y., 446, 448, * * * ‘The appeal does not now present 
an actual litigation but an abstract question. The prac- 
tice of this court has been to refuse to entertain appeals 
when it is plain that nothing can be accomplished by 
the decision.’” See, also, Harmon v. James, 146 Kan. 
205, 69 P. 2d 690; Rose v. Helstrom, 177 Kan. 209, 277 
P. 2d 633. 

For the reasons given herein the judgment of the dis- 
trict court should be and is hereby affirmed. 

AFFIRMED. 
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Mary MARSHALL, DOING BUSINESS AS CEDAR MANOR 
Nursinc Home, FULLERTON, NEBRASKA, APPELLEE, V. 


County oF NANCE, APPELLANT. 
79 N. W. 2d 417 


Filed November 16, 1956. No. 33999. 


1. Paupers. There is no common-law liability upon any govern- 
mental unit to support poor and destitute persons, and they 
are not a public charge unless made so by statute. 

2. Paupers: Counties. A statute which expressly imposes the care 
of poor and destitute persons upon the county is ordinarily 
mandatory. 

8. Counties. The powers of a county are limited by statute and 
a county board can discharge a statutory duty only by the means 
provided by the Legislature. 

4. Paupers: Counties. Whether a person comes within the purview 
of the statute fixing the liability of a county for the relief of 
the poor, and whether the relatives of a poor person are of 
sufficient ability, or have failed or refused to maintain such 
poor person, and the amount, if any, required to be paid by the 
county to maintain such poor person, involve the determination 
of facts by the county board by which any liability on the part 
of the county is fixed. 

Before a county can be held liable for the care 

of a poor person, it must be shown that the county board was 

given an opportunity to exercise its judgment and discretion in 
the matter by passing upon the facts necessary to determine 
the extent of the county’s liability, if any. 


AppeaL from the district court for Nance County: 
RussELL A. RoBINSoN, JuDGE. Reversed and remanded 
with directions to dismiss. 


Clarence S. Beck, Attorney General, Homer L. Kyle, 
and Robert B. Conrad, for appellant. 


Brower & Brower, for appellee. 


Heard before Simmons, C. J., CARTER, MEssmMoRE, 
YEAGER, CHAPPELL, WENKE, and Bos.Laucu, JJ. 


CARTER, J. 
This action was brought by Mary Marshall against 
County of Nance to recover $77 for nursing-home care 
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furnished to Catherine Cyza, an indigent person. A 
supplemental petition was subsequently filed praying for 
an additional sum of $210. The trial court found for the 
plaintiff and entered a judgment for the amount claimed. 
The county appeals. 

The evidence shows that Catherine Cyza was placed 
in the Cedar Manor Nursing Home, which was operated 
by the plaintiff, Mary Marshall, on June 8, 1949, by 
members of her family. She was afflicted with arthritis 
and has at all times been a bedfast patient. Until 1951 
the family of Catherine Cyza paid $65 per month for 
this nursing-home care. In 1951 the cost of the nursing- 
home care was increased to $90 per month, the family 
continuing to pay $65 and the county of Nance the 
additional $25. Commencing in March 1953, the cost 
of caring for Catherine Cyza was increased to $120 per 
month. During this period Catherine Cyza was a re- 
cipient of old age assistance in the amount of $65 per 
month. The children of Catherine Cyza made payments 
to the county assistance director. The balance was made 
up from federal, state, and county funds. The county 
by legislative act was required to pay any necessary 
amounts which were not paid by the children of the 
indigent person. § 68-103, R. R. S. 1943. In 1953 the 
cost of medical, surgical, and hospital care was trans- 
ferred from state and federal funds to the county. As 
a result of this legislative change the county gave no- 
tice of a change in policy which required the children 
and relatives of Catherine Cyza to pay the difference 
between the $65 old age assistance and the amount which 
plaintiff was then charging. The children made the 
payments until January 1, 1954, when they began fail- 
ing in their obligations. In March 1954, plaintiff had 
$40 unpaid which she requested the county board to 
pay. They refused; but in April 1954, the county board 
allowed the $40 claim, with the understanding that the 
children of Catherine Cyza would pay the difference from 
that time on. The county board determined that $100 
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per month would be paid as follows: By old age assist- 
ance, $65; $10 from the old age assistance grant of the 
husband of Catherine Cyza; $7.50 by Louis, her son; 
and $2.50 each by the 7 other children of Catherine 
Cyza. In April, May, June, July, August, and Septem- 
ber, 1954, the family failed to meet its obligations in 
the amounts of $7.50, $12.50, $12.50, $9.50, $17.50, and 
$17.50, respectively. This constitutes the items making 
up the sum of $77 for which suit was brought. 

There is no common-law liability upon a county to 
support poor and indigent persons. Any liability must 
arise by a statute imposing the duty upon the county 
and prescribing the manner of its discharge. The ex- 
tent of the liability of a county must therefore be found 
in the legislation creating the duty. State ex rel. Box- 
berger v. Burns, 132 Neb. 31, 270 N. W. 656. 

The general liability of a county to support the poor 
is prescribed by section 68-103, R. R. S. 1943, which 
states: “When any poor person shall not have any 
relatives, as are named in sections 68-101 and 68-102, 
or if such relatives shall not be of sufficient ability or 
shall fail or refuse to maintain such poor person, then the 
poor person shall receive such relief as his or her case 
may require, out of the treasury of the county in which 
he or she has legal settlement at the time of applying 
therefor, in the manner provided in section 68-105.” By 
section 68-105, R. R. S. 1943, it is provided in part the 
county board “in its discretion may confide such poor 
persons to some moral and discreet householder or 
householders in the county of sufficient ability to pro- 
vide for them.” 

The record shows also that when Catherine Cyza 
reached the age of 65 years she was granted old age as- 
sistance in the amount of $65 per month in accordance 
with section 68-208, R. R. S. 1943. By section 77-1601, 
R. S. Supp., 1955, it was provided that the cost of medi- 
cal, surgical, and hospital care should be provided by the 
county. Under section 68-206.01, R. S. Supp., 1955, the 
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county’s liability in this respect commenced on January 
1, 1954. We point out that while the present claim was 
for nursing-home care accruing after January 1, 1954, 
the nature of the care required by Mrs. Cyza, as shown 
by the record, was not medical, surgical, or hospital care. 
The claim cannot therefore fall within the provision. 

There is no dispute in the evidence that Catherine 
Cyza, at all times herein mentioned, was a bedfast pa- 
tient without any means of support and that she was a 
poor person within the meaning of section 68-101, R. R. 
S. 1943. The duty imposed upon the county is a manda- 
tory one. There are, however, some limitations inher- 
ently contained in the exercise of the power. The money 
must be available as was held in State ex rel. Box- 
berger v. Burns, supra. There is no contention here 
made that funds were not available, but even so, the 
county board has some discretion in the granting of 
relief for the poor. It is the duty of the county board to 
determine if an applicant is without means, whether 
the applicant has relatives who are able to provide the 
cost of adequate care, and the amount, if any, that the 
county will be required to furnish in order to comply 
with its statutory obligation. 

The evidence shows that Catherine Cyza was placed 
in the plaintiff’s nursing home by her relatives. What 
the agreement was between plaintiff and the members 
of the family is not material here. When the family 
failed to provide the necessary funds because of a 
claimed inability to do so, the county provided certain 
amounts of money for a period of time. When plain- 
tiff failed to get the amount of her charges for Mrs. 
Cyza’s care from the members of the family, she took 
it up with the county board to secure its payment. The 
latter eventually paid the claim of plaintiff amounting 
to $40, with the distinct understanding that it would 
continue to pay $65 per month as old age assistance and 
no more, and that the husband and children of Mrs, Cyza 
should pay the additional $35 per month. The plaintiff 
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was informed of this arrangement. She had no agree- 
ment with the county board for the payment of any 
amount over the $65 per month for old age assistance, 
although she was informed by the old age assistance 
director that the county would pay the amounts if the 
children did not. The assistance director could not, of 
course, bind the county board in this respect. When the 
children defaulted in their payments, plaintiff did not 
communicate with the county board for the purpose of 
obtaining a further understanding or agreement rela- 
tive to Mrs. Cyza’s care. There was no emergency as 
in the case of Miller v. Banner County, 127 Neb. 690, 
256 N. W. 639, which might excuse proper handling with 
the county board. The record clearly shows that plain- 
tiff had an agreement with the county for the payment 
of $65 per month for old age assistance and that she 
was to look to the husband and children for the remain- 
der. She never had any other arrangement with the 
county board. She did not even seek any different 
agreement or understanding. The county board did not 
confide Mrs. Cyza into the care of plaintiff in accordance 
with section 68-105, R. R. S. 1943. The mandatory duty 
of the county to care for the poor and indigent does not 
require it to pay any sum for that purpose which others 
may have contracted, or which the person furnishing 
the service might see fit to charge. If the plaintiff was 
dissatisfied because of the refusal or failure of the hus- 
band and children to provide the necessary funds over 
and above those provided by the county, it was incum- 
bent upon her to seek and obtain a new agreement with 
the county board if compensation is expected from that 
source. If the county board refuses to make a new 
agreement she can properly discontinue to furnish the 
service. The law does not require the county to assume 
the obligations of others, whatever they may be. It 
is required to pay the obligations which it assumes 
under the mandatory provisions of the controlling stat- 
ute. If the county board or other public officers, charged 
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with the care of the poor and indigent, arbitrarily re- 
fuse to perform the mandatory duty imposed upon the 
county, appropriate legal remedies may be employed. 
But in the absence of an emergency situation, such mat- 
ters must be handled with the county authorities charged 
with the duty of caring for the poor. The plaintiff in the 
present case failed to take the steps necessary to im- 
pose liability on the county for the care of Mrs. Cyza 
over and above the $65 per month it had agreed to pay. 
Before she can recover, plaintiff must show that she 
gave the county board an opportunity to exercise its 
judgment and discretion in the matter by presenting the 
case to it for consideration and approval. The additional 
claim for $210 is governed by the same rules. 

The appellee argues that the case was tried to the court 
with the right to a jury waived, and that under such 
circumstances the findings of the court are entitled to 
the same weight as the verdict of a jury. With this we 
agree, but where, as here, the plaintiff has failed to 
make a case as a matter of law, this court may properly 
enter the judgment which the trial court should have 
entered. The judgment of the trial court is clearly 
wrong as a matter of law. The judgment is reversed 
and the cause remanded with directions to dismiss. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


IRVIN KOHL, APPELLEE, v. LOREN G. UNKEL, APPELLANT. 
79 N. W. 2d 405 


Filed November 16, 1956. No. 34001. 


1. Trial. Under section 25-1315.02, R. R. S. 1943, a motion for 
directed verdict is an absolute prerequisite to a motion for 
judgment notwithstanding the verdict, and the trial court ecan- 
not, either upon its own motion or upon motion for judgment 
notwithstanding the verdict, set aside a verdict and enter a 
judgment notwithstanding the verdict, where no preliminary 
motion for a directed verdict has been made. 
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2. Trial: New Trial. A party aggrieved by a verdict may move 
for a new trial upon the grounds that the verdict is “not sus- 
tained by sufficient evidence, or is contrary to law” as provided 
in section 25-1142, R. R. S. 1943, and the trial court has the 
power and authority to grant a new trial where such legal 
cause or reason therefor appears in the record and timely 
appropriate motion for new trial has been filed, notwithstanding 
the fact that no preliminary motion for directed verdict has 
been made. 


8. Trial. In testing the sufficiency of evidence to support a 
verdict it must be considered in the light most favorable to 
the successful party, that is, every controverted fact must 
be resolved in his favor and he should have the benefit of every 
inference that can reasonably be deduced therefrom. 


4. Automobiles: Negligence. When the driver of an automobile 
entering an intersection looks but fails to see an approaching 
automobile not shown to be in a favored position, the presump- 
tion is that the driver of the approaching automobile will respect 
his right-of-way, and the question of his contributory negligence 
in proceeding to cross the intersection is a jury question. 

If the driver of an automobile entering an 
intersection looks for approaching vehicles but fails to see one 
which is favored over him under the rules of the road, he is 
guilty of contributory negligence sufficient to bar a recovery 
as a matter of law. 

6. Trial. A motion for directed verdict must for the purpose of 
decision thereon be treated as an admission of the truth of all 
material and relevant evidence submitted on behalf of the party 
against whom the motion is directed. Such party is entitled 
to have every controverted fact resolved in his favor and to 
have the benefit of every inference that can reasonably be 
deduced from the evidence. 

Where the facts adduced to sustain an issue are such 

that reasonable minds can draw but one conclusion therefrom, 

it is the duty of the court to decide the question, as a matter of 
law, rather than submit it to a jury for determination. 


AppEAL from the district court for Madison County: 
Fay H. Potiock, Jupce. Affirmed. 


McKillip, Barth & Blevens and Moyer & Moyer, for 
appellant. | 


Frederick M. Deutsch, for appellee. 
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Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucuH, JJ. 


CHAPPELL, J. 

Plaintiff, Irvin Kohl, brought this action against de- 
fendant, Loren G. Unkel, seeking recovery for personal 
injuries and damages to his car alleged to have been 
proximately caused by negligence of defendant when 
their cars collided at an intersection of county roads. 
Plaintiff alleged that defendant was negligent because 
he: (1) Failed to accord plaintiff the right-of-way at 
the intersection; (2) failed to maintain a proper look- 
out; (3) did not have his vehicle under proper control; 
and (4) drove at a rate of speed greater than was rea- 
sonable and proper under the circumstances and con- 
ditions of the road. 

On the other hand, defendant’s answer denied gen- 
erally and alleged that any injuries and damages sus- 
tained by plaintiff were proximately caused by his own 
negligence. Defendant alleged that plaintiff was negli- 
gent because he: (1) Failed to accord defendant the 
right-of-way when he entered the intersection first; 
(2) failed to maintain a proper lookout; (3) failed to 
keep his vehicle under proper control; (4) drove at a 
rate of speed greater than was reasonable and proper 
under the circumstances and conditions of the road; and 
(5) failed to reduce his speed or turn aside to avoid 
collision. Also, in a cross-petition defendant sought re- 
covery for personal injuries and damages to his car and 
for personal injuries to his wife upon an assigned claim, 
alleged to have been proximately caused by the afore- 
said negligence of plaintiff. 

For amended reply and answer plaintiff denied gen- 
erally; incorporated and made his petition a part there- 
of; alleged that the aforesaid negligence of defendant 
was the sole proximate cause of the collision referred 
to in defendant’s cross-petition; and alleged in para- 
graph No. 4 that wholly without plaintiff’s knowledge 
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and for a consideration of $11 to them paid, defendant 
and his wife had on September 27, 1954, executed, 
signed, and delivered a release of all claims or demands 
by them for personal injuries and medical expenses, 
A copy of such release was attached to and made a 
part of plaintiff’s answer and reply, whereby it was al- 
leged plaintiff had been entirely released and discharged 
except for damages to defendant’s car. 

Thereupon, defendant moved to strike said para- 
graph No. 4 upon the ground that the release allegedly 
purported to split a cause of action in tort and that 
language used therein rendered it ineffective and void. 
An alternative part of such motion is unimportant here. 
In a pretrial order, such motion was overruled. 

It is well to note here that such purported release was 
never offered or received in evidence, or attempted to 
be used in defense either pro tanto or in toto, by plain- 
tiff at or during the trial in any manner whatsoever. 
Thus, defendant’s assignment here that the trial court 
erred in overruling defendant’s motion to strike is 
simply moot and requires no further discussion except 
to say that under the record as presented we are not 
required to determine whether or not the release was 
legally effective or void as a bar to defendant’s right of 
recovery. 

The cause was tried to a jury and at conclusion of 
defendant’s evidence plaintiff moved to dismiss defend- 
ant’s cross-petition for insufficiency of the evidence to 
support a verdict thereon because the undisputed evi- 
dence showed that defendant was guilty of more than 
slight negligence as a matter of law which precluded 
any recovery upon his cross-petition. Thereto defend- 
ant objected upon the ground that the evidence pre- 
sented a jury question upon the issue of whether de- 
fendant entered the intersection first and had the right- 
of-way under the statute. However, the trial court sus- 
tained plaintiff’s motion and dismissed defendant’s cross- 
petition with prejudice. 
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Thereafter the related issues of alleged negligence 
presented by plaintiff’s petition, defendant’s answer, 
and plaintiff’s reply were submitted to the jury and it 
returned a verdict for plaintiff, awarding him $5,000 
upon which judgment was rendered. Defendant’s al- 
ternative motion for judgment notwithstanding the ver- 
dict or for new trial was overruled, and defendant 
appealed. 

Here it should be said that defendant made no pre- 
requisite motion for directed verdict either at conclu- 
sion of plaintiff’s evidence or at conclusion of all the 
evidence. In In re Estate of Kinsey, 152 Neb. 95, 40 N. 
W. 2d 526, we held that: “Under section 25-1315.02, 
R. R. S. 1943, a motion for directed verdict is an ab- 
solute prerequisite to a motion for judgment notwith- 
standing the verdict, and the trial court cannot, either 
upon its own motion or upon motion for judgment not- 
withstanding the verdict, set aside a verdict and enter 
a judgment notwithstanding the verdict, where no pre- 
liminary motion for a directed verdict has been made. 

“A party aggrieved by a verdict may move for a new 
trial upon the grounds that the verdict is ‘not sustained 
by sufficient evidence, or is contrary to law’ as pro- 
vided in section 25-1142, R. R. S. 1948, and the trial 
court has the power and authority to grant a new trial 
where such legal cause or reason therefor appears in the 
record and timely appropriate motion for new trial has 
been filed, notwithstanding the fact that no prelim- 
inary motion for directed verdict has been made.” 

Thus, contrary to defendant’s assignment and argu- 
ment made herein, the trial court properly overruled 
his motion for judgment notwithstanding the verdict. 

However, defendant did timely file a motion for new 
trial upon the ground, among others, that the verdict 
was not sustained by sufficient evidence and was con- 
trary to law. Defendant’s assignment with regard there- 
to will be hereinafter discussed. 

Defendant assigned that the trial court erred in fail- 
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ing to define “slight negligence” and “gross negligence” 
in the instructions given. Defendant argued that a 
definition thereof “is an integral part of the compara- 
tive negligence formula, and the failure to define these 
terms constitutes error” prejudicial to defendant. In 
that regard, however, defendant admits that “the adop- 
tion of this rule requires the overruling of the case of 
Kelso v. Seward County, 117 Neb. 136, 219 N. W. 843,” 
which we are not inclined to do. Under the circum- 
stances presented here, the assignment has no merit. 

Defendant assigned that the trial court erred in per- 
mitting plaintiff to testify over objection that if he had 
not been injured he would have had the ability to labor 
and earn $200 a month without board and room in farm- 
ing during an 8-month period of temporary total dis- 
ability. The record clearly discloses that such evidence 
was not admitted to establish loss of earnings or profits, 
but its admission was specifically limited by the court 
to the matter of plaintiff’s loss of earning ability dur- 
ing such period. We conclude that defendant’s assign- 
ment has no merit. See, 25 C. J. S., Damages, § 87, 
p. 619, citing Yost v. Nelson, 124 Neb. 33, 245 N. W. 
9, and numerous other cases. Authorities cited and 
relied upon by defendant are either distinguishable 
upon the facts or refute his contention. 

Defendant’s other assignments of error were in sub- 
stance that: (1) Plaintiff’s own evidence showed that 
he was guilty of negligence more than slight, thus the 
verdict was not sustained by the evidence; (2) the 
trial court erred in dismissing defendant’s cross-peti- 
tion; and (3) the trial court erred in the giving of in- 
structions Nos. 1, 6, and 8, which failed to submit de- 
fendant’s theory that he entered the intersection first 
and had the right-of-way over plaintiff. We conclude 
that such assignments should not be sustained. 

The following is undisputed: The accident occurred 
about 7 p. m. on Sunday, August 1, 1954, a dry, clear 
day. It happened in almost the exact center of a level, 
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hard, dry, graded, and graveled intersection where two 
level county roads intersected each other at right angles. 
Each right-of-way was 66 feet wide. The traveled por- 
tions of each road were hard, graded, dry gravel about 
22 feet wide. There were no stop or traffic signs at 
either side of the intersection. At the southwest cor- 
ner intersection line fences extended both north and 
south and east and west along which were weeds about 
shin high. There was also a field of corn 9 or 10 feet 
high growing on tiled land at the southwest corner a 
few feet inside the fence lines which obstructed the 
view to the west of drivers approaching from the south 
and obstructed the view to the south of drivers ap- 
proaching from the west until they arrived almost up 
to such respective fence lines. 

Both drivers were farmers. They were going to 
Norfolk as they approached the intersection. Plaintiff, 
unmarried, was alone and driving his 1947 2-door Ford 
north. Defendant, with his wife and two young sons, 
was driving his 1952 2-door Pontiac east. Both drivers 
were entirely familiar with the intersection and the 
dangerous conditions existing there. The left front 
corner of plaintiff’s car and the right front corner, more 
to the right of the front wheel of defendant’s car, col- 
lided with force in almost the exact center of the in- 
tersection. At that point the cars jackknifed together. 
After the impact plaintiff’s car whirled or spun around 
and came to rest upright on the road facing southwest 
with its rear to the northeast near a roadside ditch. 
Its left front corner was then 29.6 feet from point of 
impact. Plaintiff had been thrown out of his car into a 
ditch at the northeast corner of the intersection, where 
he lay unconscious and seriously injured. His car was 
damaged beyond repair. After the impact defendant’s 
car went northeast, rolled over, and came to rest on its 
top facing east in a ditch near the fence row at the 
northeast corner of the intersection. Its left front 
corner was then 56 feet from point of impact. Defend- 
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ant’s car was damaged beyond repair, but no one in his 
car received serious injuries. Defendant and one son 
had no injuries. His wife had a bump on her head and 
a sprained ankle. One of their sons had a cut on his 
mouth and bruises on his face. Their entire medical 
expenses were only $18.60. 

Plaintiff’s version of the accident, as shown by evi- 
dence adduced in his behalf, was in substance as fol- 
lows: His car had been recently overhauled with new 
brakes put on about 2 months previously and they were 
in good working order. In that connection, a witness 
for defendant testified that in November he had a con- 
versation with plaintiff about the accident and his in- 
juries, whereat plaintiff said, “if I would have had the 
brakes, it wouldn’t have happened.” However, plain- 
tiff denied such conversation. Before plaintiff got to 
the intersection he had been driving about 30 miles an 
hour, but as he approached the south fence line, know- 
ing that the intersection was dangerous, he applied his 
brakes some and slowed down to about 18 miles an 
hour. There plaintiff looked east and saw no cars, but 
when he was just coming out of the fence line into the 
intersection, he looked west and saw defendant’s car 
coming a little east of the second telephone pole about 
150 feet west of the center of the intersection. He did 
not know how fast defendant was driving, but it ap- 
peared to plaintiff that he had plenty of time to cross 
the intersection, so without applying his brakes, or 
continuing to watch defendant’s car, he stepped on it 
and, watching the road, proceeded on across the inter- 
section. However, defendant did not permit plaintiff to 
pass but came right on and collided with the left front 
corner of plaintiff’s car. Defendant’s car then glanced 
off, hitting the door and back fender of plaintiff’s car, 
dragging or whirling it around to the east and south, 
whereupon plaintiff was thrown out into a ditch be- 
side defendant’s car, causing him to be unconscious 
for 3 or 4 days, temporarily totally disabled from serious 
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injuries for about 8 months, and partially disabled 
thereafter. 

In Remmenga v. Selk, 150 Neb. 401, 34 N. W. 2d 757, 
reaffirmed in Fuss v. Williamson, 160 Neb. 141, 69 N. 
W. 2d 539, we held that: “In testing the sufficiency of 
evidence to support a verdict it must be considered in 
the light most favorable to the successful party, that 
is, every controverted fact must be resolved in his 
favor and he should have the benefit of every inference 
that can reasonably be deduced therefrom.” 

Also, in Whitaker v. Keogh, 144 Neb. 790, 14 N. W. 
2d 596, reaffirmed in Parsons v. Cooperman, 161 Neb. 
292, 73 N. W. 2d 235, we held: “When the driver of 
an automobile entering an intersection looks but fails 
to see an approaching automobile not shown to be in 
a favored position, the presumption is that the driver 
of the approaching automobile will respect his right of 
way, and the question of his contributory negligence in 
proceeding to cross the intersection is a jury question.” 
However: “If the driver of an automobile entering an 
intersection looks for approaching vehicles but fails to 
see one which is favored over him under the rules of 
the road, he is guilty of contributory negligence suffi- 
cient to bar a recovery as a matter of law.” 

In the light of such rules and others hereinafter dis- 
cussed, we conclude that plaintiff adduced sufficient 
competent evidence to support a verdict in his favor. 

On the other hand, defendant’s version of the acci- 
dent, as shown by evidence adduced in his behalf, was 
in substance as follows: His Pontiac was in good work- 
ing condition and his brakes were in good working 
order. It was evening and, although visibility was 
clear, the parking lights of his car were on. He had 
been driving east at about 40 or 45 miles an hour, but 
about 100 feet from the intersection he slowed down to 
about 30 or 35 miles an hour as he approached and en- 
tered the intersection. His vision was obscured by the 
tall corn and weeds and after he had already driven the 
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front of his car into the intersection where he could 
see out the windshield, he first looked and saw plain- 
tiff’s car just coming up to about the south line fence 
at the edge of the intersection not far from defendant. 
He had no time to judge plaintiff’s speed, but thought 
that it was about the same as his own, and smack, they 
collided that second. Plaintiff’s car struck his from 
about the right front and door panel to the front end of 
the grille, damaging it beyond repair. On cross-ex- 
amination, defendant admitted that when he got even 
with the north-south fence line, 33 feet from the center 
of the intersection, he could have looked straight south 
and observed cars approaching therefrom for about a 
quarter of a mile or more, and that looking at an angle 
across the corner he could have seen a car approaching 
from the south when he was farther back west of the 
fence. He did not apply his brakes or turn because 
the accident occurred so quickly after seeing plaintiff 
that he had no time to do so. Also, in defendant’s depo- 
sition, offered by plaintiff and inquired about on cross- 
examination of defendant, he admitted that when he 
approached the intersection he was probably driving 
about 40 or 45 miles an hour and that when he came 
into the intersection he let up on the gas and at the 
time of the impact his speed was 35 miles an hour. 

Defendant’s wife testified that she sat on the right 
of defendant in the front seat as they rode toward the 
intersection at about 40 or so miles an hour. They had 
been looking at, talking about, and admiring the tall 
corn on the south side of the road. As they approached 
the intersection, she was still watching and admiring 
the corn. As they approached where you could first 
see anyone coming from the south, plaintiff’s car was to 
the side of them about at the south fence line. She did 
not know its speed, and yelled ‘‘watch out” to defend- 
ant, but the accident happened very quickly. 

In Milk House Cheese Corp. v. Chicago, B. & Q. R. 
R. Co., 161 Neb. 451, 73 N. W. 2d 679, this court re- 
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affirmed that: “A motion for a directed verdict must 
for the purpose of decision thereon be treated as an 
admission of the truth of all material and relevant evi- 
dence submitted on behalf of the party against whom 
the motion is directed. Such party is entitled to have 
every controverted fact resolved in his favor, and to 
have the benefit of every inference that can reason- 
ably be deduced from the evidence. 

“Where the facts adduced to sustain an issue are such 
that reasonable minds can draw but one conclusion 
therefrom, it is the duty of the court to decide the ques- 
tion, as a matter of law, rather than submit it to a 
jury for determination.” 

In the light of such rules and others heretofore and 
hereafter discussed, we conclude that the trial court 
was right when it dismissed defendant’s cross-petition 
on the ground that as a matter of law he was guilty of 
negligence more than slight which precluded his right 
to recover thereon. 

The statute does provide that vehicles approaching 
along intersecting highways from the right shall have 
the right-of-way over those approaching from the left 
when such vehicles shall reach the intersection at ap- 
proximately the same time, and in all other cases the 
vehicle reaching the intersection first shall have the 
right-of-way. § 39-728, R. R. S. 1943, It is also pro- 
vided by statute that persons may ordinarily drive a 
vehicle on such highway at 60 miles an hour between 
sunrise and sunset, but the fact that such speed is 
lower does not relieve the driver from the duty to de- 
crease speed when approaching and crossing an inter- 
section or when special hazards exist with respect to 
other traffic. Also, speed shall be decreased as may be 
necessary to avoid colliding with any other vehicle on 
the highway, in compliance with legal requirements. 
Further, it is the duty of all persons to use due care and 
no person shall drive a vehicle on a highway at a 
speed greater than is reasonable and prudent under 
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the conditions then existing. § 39-7,108, R. R. S. 1943. 
In such respect, section 39-751, R. R. S. 1943, provides 
that: “The driver of any vehicle traveling at an un- 
lawful speed shall forfeit any right of way which he 
might otherwise have * * *.” 

With reference to section 39-751, R. R. S. 1943, which 
also provides that when two vehicles approach an inter- 
section at approximately the same time, the driver of 
the vehicle on the left shall yield the right-of-way to 
the vehicle on the right if it is traveling at a lawful 
rate of speed, we said in Long v. Whalen, 160 Neb. 813, 
71 N. W. 2d 496: “The statute is intended to avoid colli- 
sions between vehicles at intersections and the right- 
of-way is not to be determined by the single test of which 
vehicle actually entered the intersection first, if the 
vehicles approached or entered the intersection at ap- 
proximately the same time. The driver of a vehicle who 
does not have the right-of-way as explained herein is not 
justified in taking close chances and if there is reason- 
able danger of collision if both vehicles proceed then it is 
his duty to yield the right-of-way. * * * A driver of a 
vehicle on the left is approaching an intersection at ap- 
proximately the same time as a party to his right when 
there is such relative proximity of the vehicles to the 
intersection that, upon appraisal of all the factors in 
the situation it would appear to a man of ordinary pru- 
dence in his place that there is danger of a collision if 
he fails to yield or forego the right-of-way to cross the 
intersection. The statute giving right-of-way to a ve- 
hicle coming to or entering an intersection from the right 
over another coming to it at approximately the same 
time imposes upon the driver from the left the duty of 
deciding as a man of ordinary prudence whether, under 
the circumstances, which includes a consideration of the 
relative distances of the approaching vehicles, their ap- 
parent speeds, and the probable conduct of the other 
driver, his arrival at the intersection will sufficiently 
precede that of the vehicle crossing his line of travel to 
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warrant the reasonable belief that he can safely cross 
the intersecting road or highway ahead of it.” 

With reference to section 39-728, R. R. S. 1943, we said 
in Gernandt v. Beckwith, 160 Neb. 719, 71 N. W. 2d 303: 
“This does not mean that drivers of motor vehicles are 
permitted to race or to gamble on which vehicle may 
enter the intersection a few feet ahead of the other. 
When a collision occurs in the ordinary city or country 
intersection, unless there is evidence that one of the 
vehicles was traveling at a very much greater rate of 
speed than the other, it is self-evident that the vehicles 
were reaching the intersection ‘at approximately the 
same time.’ ” 

We paraphrase language used in Miller v. Aitken, 160 
Neb. 97, 69 N. W. 2d 290, as applicable to defendant in 
denial of his right to recover upon his cross-petition. In 
doing so, we think that defendant as a matter of law 
under the evidence adduced in this case was not entitled 
to recover upon his cross-petition. He admittedly well 
knew that the intersection involved, which he approached 
from the left, was a blind, dangerous, and hazardous 
one. He admittedly well knew that his vision to the 
right was completely blocked until just before he 
reached the intersection, but nevertheless he proceeded 
into the intersection at an excessive speed of 30 or 35 
miles an hour without regard for possible traffic coming 
from the south on his right, when plaintiff was admit- 
tedly then just entering the intersection and defendant 
failed to look and see him until just a second before 
they collided in almost the exact center of the intersec- 
tion. As a matter of fact, defendant so drove on into 
the intersection without looking for traffic from the 
south at a point where he could have seen plaintiff had 
he timely looked. Defendant was thus taking close dan- 
gerous chances with disregard for his own safety, which 
as a matter of law amounted to more than slight negli- 
gence when compared with any negligence of plaintiff. 
When a driver of an automobile approaches or enters 
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an intersection of two highways he is obliged to timely 
look for approaching vehicles and to see those within 
that radius which denotes the limit of danger. Looking 
at a point where one cannot see, or failure to timely look 
at a point where he can see such approaching vehicles, 
is not a compliance with this rule, and as applicable in 
this case constitutes negligence more than slight as a 
matter of law. 

As stated in Miller v. Aitken, supra: ‘This is particu- 
larly true where one fails to look to his right for vehicles 
approaching at approximately the same time, the right- 
of-way in such instances being in the one approaching 
from the right.” 

Further, in the light of authorities heretofore discussed 
and evidence appearing in this record, we conclude that 
the trial court did not err prejudicially in the giving of 
instructions Nos. 1, 6, and 8. 

Finding no error in this record prejudicial to defend- 
ant, we conclude that the judgment should be and hereby 
is affirmed. 

AFFIRMED. 


Martin U. BLock ET AL., APPELLEES, Vv. MEINERT J. 
FRANZEN, JR., ET AL., APPELLANTS. 
76 N. W. 2d 446 


Filed November 23, 1956. No. 33992. 


1. Waters. The term lake comprehends a reasonably permanent 
body of water substantially at rest in a depression in the surface 
of the earth. 

A lake is distinguished from a stream by the fact that 
in the former the body of water is substantially at rest while 
in the latter it has a perceptible flow. 

3. Surface waters comprehend waters from rains, springs, 
or melting snows which lie or flow on the surface of the earth 
but which do not form part of a watercourse or lake. 

The principles of law applicable to waters in lakes are 

similar to those applicable to waters in watercourses. 
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The owner of a lake wherein the surface water from 
the surrounding land accumulates, and from which it has no 
means of escape except by evaporation or percolation, cannot 
lawfully, by means of a ditch or dike, discharge such water upon 
the land of his neighbor without his consent, to his injury. 


APPEAL from the district court for Dawson County: 
Isaac J. NISLEy, JupcE. Affirmed. 


William S. Padley, for appellants. 
Smith Brothers, for appellees. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaueu, JJ. 


Simmons, C. J. 

Plaintiffs are the owners and a tenant of a farm of 
160 acres. Defendants own a farm of 200 acres adjacent 
to plaintiffs’ land on the south. A large, landlocked 
pond is partly on each piece of land, lying across the 
common boundary. Defendants built a dike along the 
north side of their land so as to prevent water flowing 
into the pond on plaintiffs’ land from reaching the area 
of the pond on defendants’ land. 

Plaintiffs petitioned for an injunction restraining the 
maintenance of the dike and ordering its removal. 
Plaintiffs prayed for crop damage. Defendants resisted 
the action and by cross-petition sought an injunction 
against plaintiffs maintaining dams and ditches on their 
land, and an order requiring plaintiffs to restore their 
land to its natural condition. 


The trial court granted the prayer of plaintiffs’ peti- 
tion, assessed crop damage, and denied defendants’ 
cross-petition. 

Defendants appeal. The denial of the cross-petition 
is not assigned as error. 

The amount of crop damage is not challenged as to 
amount, provided plaintiffs are entitled to recover at all. 

We affirm the judgment of the trial court. 
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We hereafter use the term plaintiffs as owners of the 
land. 

The land to the north of plaintiffs’ land is rolling and 
hilly. Some of that surface condition is on the north of 
plaintiffs’ land. The elevation flattens out to the south- 
ern portion of plaintiffs’ land. 

The pond here involved is described as covering some 
50 acres of land. Two-thirds of that area is on de- 
fendants’ land. The shore line of the pond on defendants’ 
land is abrupt and high so that it is relatively perma- 
nent. The shore line on plaintiffs’ land does not have 
that containing elevation. It advanced and receded as 
the water level in the pond increased or decreased. 

The pond has been a permanent body of water through 
the years, except that in periods of drought it “dried 
up” on occasion. Witnesses testified that it had been 
there for many years, and that they had boated, hunted, 
and skated on it. The pond was shallow; however, it 
is a fair conclusion that it was deeper on defendants’ 
land. 

In a state of nature surface water came upon plain- 
tiffs’ land in fairly defined waterways from the north- 
west, near and at the north line; from the north about 
the center of plaintiffs’ land; and from the north and 
northeast at the northeast portion of plaintiffs’ land. 
These waters in a state of nature flowed across plain- 
tiffs’ land and ultimately came to rest in the pond. 
There the water remained except as it sank into the 
soil or evaporated. 

Many years ago, sometime before 1937, a road was 
graded along the line east and west between the two 
pieces of land and through the ponded area, We find 
no evidence that that road materially interfered with the 
movement of water from the ponded area on the north to 
the ponded area on the south. In 1952 the road was 
again graded and the elevation raised. A 3-foot cul- 
vert was placed in the road to permit water to flow 
from the north portion of the pond to the south por- 
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tion. The roadway blocked the flow of water between the 
two areas except at the culvert. 

In 1946 plaintiffs placed an irrigation well on their 
land at a high point west of the center of the land at 
the north line, and in connection therewith built laterals 
and dams to which we shall refer in some detail. They 
built a lateral to the west and then southwest to their 
west line. Here it served as a dam to divert waters en- 
tering their land and flowing across it in small amounts. 
They also built a ditch for about one-eighth of a mile 
from their northwest corner south along the fence line 
where it connected with an old drainageway to the pond. 
It appears that it was designed to take care of moderate 
amounts of water that might reach their lands in that 
area. Then, east of their west line, they built three 
terraces running north and south. These were designed 
to accept greater volumes of water and carry it down the 
corn rows between the terraces so as to serve irrigation 
purposes. The runoff from these operations all reached 
the pond on plaintiffs’ land. There is no showing of 
a substantial increase of water in volume reaching the 
pond from this operation. 

In times of high runoff of storm water, the greatest 
volume of water entered plaintiffs’ land in a well-defined 
watercourse at about the center of the north line. In 
a state of nature, it then flowed south in an irregular 
course in a defined channel to about the center of the 
farm. There it flowed in a diffused course, which in time 
of heavy rainfall was sometimes 100 yards wide, into 
the pond on plaintiffs’ land. 

Plaintiffs placed a dam across this waterway on the 
north to carry an irrigation lateral to the east. They 
placed a flume in the dam to admit the passage of the 
waters coming from the north. This washed out, in part, 
in 1948. It has not been fully replaced and it is not 
necessary to do so for irrigation operations. The evi- 
dence is that the remaining portion of this dam in 
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nowise interferes with or accelerates water coming 
from the north. 

Plaintiffs back-furrowed two ridges, 10 corn rows apart, 
running directly south from this waterway where it 
entered plaintiffs’ land. Floodwaters washed out the 
soil between those rows so that there was a new drain- 
ageway created in place of the natural one. In the years 
since, silt in the lower end has been removed and put 
upon the banks and, as of the time of trial, this drain- 
ageway extended to within 200 feet of plaintiffs’ south 
line. There it empties water into the pond. There is 
evidence that water, restricted in the width of flow, 
would result in less sinking into the soil. No witness 
undertook to say that there was an appreciable increased 
amount of water reaching the pond as a result of this 
artificial drain. 

In times of excessive rainfall, water coming upon 
plaintiffs’ land from the northeast flooded the area of 
their buildings. Plaintiffs built a dam and ditch to divert 
this water around the buildings. The testimony is that 
part of this water was used for irrigation. A part was 
diverted into a road ditch where it flowed south along 
the east side of plaintiffs’ land. Plaintiffs’ evidence is 
that it later went back across plaintiffs’ land upon an 
alfalfa field and pasture and that ultimately the ex- 
cess went into the pond. Defendants’ expert witness, 
from elevations of the land which he had determined, 
testified that this water followed the roadway to the 
southeast end of the land, then followed a road ditch 
west into the pond on plaintiffs’ land. In any event, this 
water of undisclosed amount ultimately reached the 
pond on plaintiffs’ land. There is no showing that this 
diversion increased the volume of water flowing into the 
pond. 

When plaintiffs began to irrigate their land they 
changed the method of farming so as to run corn rows 
north and south. There was an effort to show that irri- 
gation water reached the pond and increased the volume 
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of water there. That effort failed. Plaintiffs testified 
that there was no flow-off of irrigation water into the 
pond. One witness for defendants testified that he saw 
water ponded on plaintiffs’ land in 1954. He assumed it 
was irrigation water. He did not testify to having seen 
irrigation water enter the pond. 

We find no sustaining evidence to the effect that a 
greater amount of water reached the pond as a result 
of plaintiffs’ alteration of the natural waterways or as 
a result of irrigation. 

If we were to assume that more water from irrigation 
or decreased absorption in the soil reached the pond, 
the fact remains that no one undertook to determine 
the relative amount of water from those sources in com- 
parison with the total waters reaching the pond, or to 
determine the effect of such waters, if any, on the water 
level of the pond or the waters remaining in the pond. 

It may be that the water reached the pond in greater 
velocity than it would in its natural state. It is clear 
that whatever its velocity, it entered the pond on plain- 
tiffs’ land. The presence of the road grade, particularly 
after the elevation of it in 1952, caused the water to 
pond on plaintiffs’ land. From that point there is no 
evidence of increased velocity in the flowage onto de- 
fendants’ land nor of damage thereto as a result. 

Defendants contend that the pond on plaintiffs’ land is 
gradually filling with silt and thus forcing defendants’ 
land to take an increasing burden of the water. There is 
evidence to that effect. One witness testified, without 
contradiction, that the silt was raising the level of plain- 
tiffs’ land at least 25 years ago and that it had continued 
since. That was long before any of the changes in the 
watercourses by plaintiffs. Another witness testified to 
silt flowing onto plaintiffs’ land in the water from the 
north and particularly in 1948 when large quantities of 
soil were eroded onto plaintiffs’ land and into the pond. 
There is evidence that soil eroded from the artificial 
drain down the center of the plaintiffs’ land. The amount 
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so eroded is purely speculative. The evidence is that 
in the natural state those drains eroded and silted the 
pond. There is no showing of silting from irrigation 
water. The silt from whatever source was deposited 
on plaintiffs’ land both by the check of velocity when the 
water reached the pond, and by the effect of the high- 
way elevation. 

In the fall of 1953 and the spring of 1954, defendants 
built a dike along the north side of their land. This 
began at high ground at the west, and went half a mile 
east and then south at the east line to high ground there. 
It effectively prevented any of the waters ponded on 
plaintiffs’ land from reaching the defendants’ land south 
of the dike. In the summer of 1954, the runoff of a 
heavy rain to the north of and on plaintiffs’ land ponded 
on plaintiffs’ land and in the roadway ditches. None of it 
reached the defendants’ land. Plaintiffs’ crop damage 
was caused by that water. 

Defendants have thus relieved their land from the 
entire burden of ponding these runoff waters. 

It is against the maintenance of that dike that plain- 
tiffs complain. 

Defendants here seek a reversal of the trial court’s 
decree and a decree determining their right to main- 
tain the dike on their land. This argument is premised 
on the contention that the waters in the pond are surface 
waters and that the rules as to the right to protect 
against surface waters apply. 

The pond here involved is of a permanent nature. 
It exists in a natural depression in the earth’s surface. 
It serves as a receptacle for waters draining into it from 
plaintiffs’ land and other lands to the north. It has so 
served for many years. 

“The term ‘lake,’ as used in the Restatement of this 
Subject, comprehends a reasonably permanent body of 
water substantially at rest in a depression in the sur- 
face of the earth, and also the depression, both depres- 
sion and body of water being of natural origin or a part 
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of a watercourse. * * * A distinction is sometimes made 
between lakes and ponds; the term ‘lake’ connoting a 
large body of water and the term ‘pond’ connoting a 
small body of water ordinarily containing considerable 
aquatic growth. But since this distinction is based 
mainly on the size of the body of water, it is not essen- 
tial for legal purposes, and the term ‘lake’ as here de- 
fined includes both large and small bodies of water. 

* a lake is distinguished from a stream by the fact 
that in the former the body of water is substantially at 
rest while in the latter it has a perceptible flow. * * * 
To constitute a lake, a body of water must have a rea- 
sonably permanent existence. Many lakes have a per- 
manent body of water. But the body of water need not 
be permanent in order to constitute a lake. Thus a 
body of water which occasionally dries up in periods of 
drought is still a lake. On the other hand bodies of 
water, even though of considerable size, which collect 
only in times of heavy rain, flood or melting snow, and 
which soon dry up, are not lakes within the meaning of 
that term as here defined.” Restatement, Torts, § 842, 
p. 324. 

Accordingly the rules with reference to waters in lakes 
apply here. 

The question then comes: Do the waters that enter 
a lake and become a part of the body of water in the 
lake retain the character of surface waters? We have 
held that they do not. In Lackaff v. Bogue, 158 Neb. 
174, 62 N. W. 2d 889, it was stated: “Surface waters 
comprehend waters from rains, springs, or melting snows 
which lie or flow on the surface of the earth but which 
do not form part of a watercourse or lake.” 

Defendants rely on the language quoted immediately 
following the above from 67 C. J., Waters, § 286, p. 863: 
““Surface waters cease to be such when they empty 
into and become part of a natural stream or lake, but 
they do not lose their character as such by reason of 
their flowing from the land on which they first make 
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their appearance onto lower land in obedience to the 
law of gravity, or by flowing into a natural basin from 
which they normally disappear through evaporation or 
percolation, * * *’” 

Defendants argue that the waters here are waters 
“flowing into a natural basin from which they normally 
disappear through evaporation or percolation,” and hence 
do not lose their character as surface waters although 
they “become part of a natural * * * lake.” 

As construed by defendants the rule is self-contra- 
dictory. 

Basin is a word of general and quite variable meaning. 
How is it used here? The text from which the quote was 
taken relies upon Thompson v. Andrews, 39 S. D. 477, 
165 N. W. 9. The holding of the court was that “water 
(sic) did not lose their character as surface waters 
simply because they remained ponded in a basin for a 
time until they disappeared through evaporation or 
percolation, leaving the bottom of the basin dry. Sur- 
face waters are surface waters and permanent waters 
are permanent waters, whether situate in a state recog- 
nizing the rights of drainage to be an easement or in 
one treating surface waters as a ‘common enemy,’ * * *. 
That normally the drainage into this basin was so lim- 
ited as to soon disappear and leave the soil suited for 
cultivation is undisputed. The normal, and not the 
abnormal, conditions must determine the rights and bur- 
dens attaching to lands. Whether waters are of a nature 
to be treated as ‘surface waters’ for the purposes of 
drainage must, in each case, be a question of fact to be 
determined from the evidence.” 

The distinction then is in the fact of the permanency 
of the body of water in the lake. 

Here the waters in the pond clearly come within the 
classification of permanent waters in a lake. The rules 
as to the right to defend against surface waters do not 
apply. 

The question then is: Do the defendants have the 
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right to dam the lake so as to prevent its use by waters 
under the facts disclosed by this record? 

The rules applicable here are those rules that apply 
to obstructions placed in natural watercourses. Al- 
though there was no outlet to the pond on defendants’ 
land, that pond did furnish a natural outlet to waters 
flowing into it on plaintiffs’ land. Defendants have 
closed that outlet. 

In discussing a similar situation, the Supreme Court 
of North Dakota held: “The Parker slough has been 
and is a permanent body of water. It has there existed 
for a period of over thirty-five years. It does not and 
did not during all of these years drain off naturally 
through this draw. The only method of draining it is 
by this tile construction or by some similar artificial 
construction. Although its source of water supply comes 
from surface waters running down upon adjacent terri- 
tory through the winter snows or spring or other rains, 
nevertheless such waters, when they reached this slough, 
even in a state of nature, there remained except when 
the slough was overflooded in seasons of unusual mois- 
ture. There they remained for purposes of evaporation 
or seepage in the soil, and there a pond was constituted. 
As such these waters in such slough lost their character- 
istics as surface waters. They became waters of such 
pond, and the principles of law applicable thereto are 
similar to those applicable to watercourses; the prin- 
cipal distinction being that in a pond or lake the waters 
are substantially at rest, while in a stream or watercourse 
they are in motion.” Froemke v. Parker, 41 N. D. 408, 
171 N. W. 284. 

In Krueger v. Crystal Lake Co., 111 Neb. 724, 197 N. 
W. 675, with reference to overflow waters going into 
a “cut-off” lake, we held: “There is no more right to 
divert or obstruct such waters flowing in an accustomed 
channel than there is to divert or obstruct the waters 
of the stream flowing at their usual level in their natural 
channel.” 
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In Ricenbaw v. Kraus, 157 Neb. 723, 61 N. W. 2d 350, 
we restated the established rule that where water is 
impounded upon land by natural conditions whereby a 
pond is formed, the owner of such land has no lawful 
right to remove an impediment to its flowage and there- 
by cause such water to flow upon the land of another to 
his damage. 

This case is largely decided by Pospisil v. Jessen, 153 
Neb. 346, 44 N. W. 2d 600. In that case plaintiff by arti- 
ficial means drained a pond of a temporary character 
so that the waters flowed onto and across lands of the 
defendant in a natural course of drainage. Defendant 
then constructed a dike across his land so as to obstruct 
the natural flow of water from plaintiff’s land and caused 
it at times to back up and spread out over plaintifi’s land. 
We held: ‘As to the dike which defendant constructed 
it was in the natural course of drainage for water com- 
ing down from plaintiff’s land. It was constructed for no 
other purpose than to prevent the flow of this water 
over his land and on down over a natural course to ulti- 
mately empty into a creek some miles away. The dike 
diverted the water from its natural course and caused 
it to back up and inundate plaintiff’s land. 

“This under the principles announced he had no right 
to do. The plaintiff was entitled unqualifiedly to have 
the dike removed to the extent that it interferes with 
the free flow of water in the natural course of drainage 
and to an injunction restraining its maintenance or re- 
construction.” 

In Davis v. Londgreen, 8 Neb. 43, we held: ‘“The 
owner of a natural pond or reservoir wherein the sur- 
face water from the surrounding land accumulates, and 
from which it has no means of escape except by evapora- 
tion or percolation, cannot lawfully, by means of a ditch, 
discharge such water upon the land of his neighbor, to 
his injury.” 

This rule has been consistently followed in this state 
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down to and including Skolil v. Kokes, 151 Neb. 392, 37 
N. W. 2d 616. 

In the situation here we see no essential difference be- 
tween discharging water upon a neighbor by a ditch 
or by a dike. Either means accomplishes the unlawful 
result. 

In Mapes v. Bolton, 89 Neb. 815, 132 N. W. 386, we 
stated this rule: ‘A lower proprietor may not unnec- 
essarily obstruct a natural drain upon his own premises 
without the upper proprietor’s consent, so as to collect 
surface water and cast it back upon his neighbor’s farm 
where it would not appear but for that obstruction, and 
to injury of his neighbor’s crops and land.” We cited 
this language with approval in Town of Everett v. Teige- 
ler, 162 Neb. 769, 77 N. W. 2d 467. The rule has appli- 
cation here. 

In Graham v. Pantel Realty Co., 114 Neb. 397, 207 N. 
W. 680, we quoted, with approval, this language from 
Boyd v. Conklin, 54 Mich. 583, 20 N. W. 595, 52 Am. R. 
831: “A rural land owner has no right to put up such 
artificial barriers as will flood his neighbor’s land with 
water that would otherwise escape over his own, for 
the mere purpose of reclaiming the bed of a pond that 
has always been on his premises, and of getting rid of 
the inflow.” 

Threaded through defendants’ brief here is the con- 
tention that because of the silting this pond is gradually 
filling up with soil on plaintiffs’ side of the land so as 
to put more and more of the burden of this water on 
defendants’ land. We have heretofore reviewed the 
evidence as to that matter. The rule is stated in Krue- 
ger v. Crystal Lake Co., supra: “A riparian owner is 
entitled to any additions made to his land by impercep- 
tible degrees which are caused by the operation of natu- 
ral forces, or even produced by the operation of third 
parties with whom he is not in privity, has no causative 
or collusive connection, or whose purposes he in no 
wise aids, abets or procures.” 
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The judgment of the district court is affirmed. 
AFFIRMED. 


ELIZABETH PHILLIPS, APPELLANT, V. MARY PHILLIPS, ALSO 
KNOWN AS Mrs. Howarp PHILLIPS, APPELLEE. 
79 N. W. 2d 420 


Filed November 28, 1956. No. 33995. 


Declaratory Judgments. It is well-settled law that the statute au- 
thorizing a declaratory judgment is applicable only where all 
interested persons are made parties to the proceeding. 


APPEAL from the district court for Morrill County: 
CLAIBOURNE G. Perry, JupGE. Reversed and remanded 
with directions. 


Jack E. Lyman and Paul E. Rhodes, for appellant. 


Robert J. Bulger, Neighbors & Danielson, and James 
L. Macken, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauauH, JJ. 


WENKE, J. 

This is an appeal from the district court for Morrill 
County. The action was brought by Elizabeth Phillips 
against Mary Phillips seeking a declaratory judgment 
to ascertain the rights of plaintiff and defendant in and 
to certain real estate in Morrill County of which William 
O. Phillips died seized. The district court found the 
plaintiff was not entitled to the possession of the prem- 
ises and entered a decree accordingly. Her motion for 
a new trial having been overruled, plaintiff appealed to 
this court. 

The basic facts are not in dispute. William O. Phillips 
died on December 24, 1941, seized of the real estate of 
which the right to possession is here in controversy. 
At the time of his death William O. Phillips left sur- 
viving him his widow, appellant here, and four children. 
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The children were three sons, Howard, Charles, and 
Patrick, and one daughter, Hazel Balka. Decedent left 
a last will and testament which, on January 24, 1942, 
was allowed and admitted to probate by the county court 
of Garden County, Nebraska. This will provided for 
the disposition of all his property as follows: 

“I give, devise and bequeath unto my wife Elizabeth 
Phillips the use, benefits, and income from the re- 
mainder of my real and personal property, of which I 
may die possessed, to the extent of Six Hundred Dollars 
of net income annually from the said remaining personal 
and real property, to have and hold the same during her 
natural life, that is to say all net income of every nature 
from my remaining estate not in excess of Six Hundred 
Dollars ($600.00) per year; and all of said remaining 
real and personal property to be disposed of, upon her 
death as hereinafter set forth. Any amounts of net in- 
come in excess of Six Hundred Dollars per year from 
my estate, shall be divided annually to my four children, 
namely, Hazel Balka, Charles Phillips, Patrick Phillips, 
and Howard Phillips. 

“Upon the death of my wife Elizabeth Phillips, I give, 
devise and bequeath to my one daughter, Hazel Balka, 
and to my three sons, Charles Phillipa, Patrick Phillips, 
and Howard Phillips, all of the remainder of my estate, 
said four children to share equally in the balance of said 
estate. Any amounts that may be owing to my estate 
by any of my said children shall be deducted from their 
share of this bequest.” 

The son, Howard Phillips, died on October 2, 1953. 
He ieft a last will and testament which was admitted 
and allowed to probate by the county court of Morrill 
County, Nebraska, on November 4, 1953. Howard’s 
widow, appellee, was the sole beneficiary under this 
will and thus she became the owner of all of Howard’s 
interest in the property he inherited from his father. 

At the time of his death Howard and his wife, appellee, 
were in possession, either exclusively or in conjunction 
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with Patrick Phillips, of the lands here in controversy 
and, since his death, appellee has continued in posses- 
sion thereof on the same basis. On February 4, 1954, 
appellant and Charles R. Phillips, Patrick Phillips, and 
Hazel Balka caused to be served on appellee a notice to 
terminate such occupancy as of March 1, 1955, on the 
theory that appellee was in possession under them on the 
basis of a tenancy from year to year. The question 
which appellant here seeks to have answered is: Does 
she, under the provisions of the will of her decedent 
husband, have such an interest in the real property of 
which he died seized as to give her the exclusive right 
to the possession thereof? 

An action seeking the construction of a will and a 
declaration of rights thereunder is authorized by sec- 
tion 25-21,150, R. R. S. 1943. 

However, we have often held that: “It is well-settled 
law that the statute authorizing a declaratory judgment 
is applicable only where all interested persons are made 
parties to the proceeding.” Wood Realty Co. v. Wood, 
132 Neb. 817, 273 N. W. 493. See, also, Haynes v. An- 
derson, ante p. 50, 77 N. W. 2d 674; Graham v. Beau- 
champ, 154 Neb. 889, 50 N. W. 2d 104; Redick v. Peony 
Park, 151 Neb. 442, 37 N. W. 2d 801; Miller v. Stolinski, 
149 Neb. 679, 32 N. W. 2d 199; Southern Nebraska Power 
Co. v. Village of Deshler, 130 Neb. 133, 264 N. W. 462; 
Dobson v. Ocean Accident & Guarantee Corp., 124 Neb. 
652, 247 N. W. 789. Such an action requires that all in- 
terested parties shall be before the court and no matter 
what may be the wishes of the parties who are in court 
the court will not entertain and render a decree which, 
for want of necessary parties, cannot fully adjudicate 
the question presented. See Dobson v. Ocean Accident 
& Guaranty Corp., supra. 

It is apparent, from the quoted language of the last 
will and testament of William O. Phillips, that Charles 
Phillips, Patrick Phillips, and Hazel Balka were given 
the same interest in the property of which he died 
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seized as Howard Phillips, to whose rights therein ap- 
pellee has succeeded. They are as much concerned 
with and interested in the construction of this will as 
are the parties now before this court. Without their 
being made parties the question here presented cannot 
be fully and completely adjudicated. 

Applicable to the situation here is the following lan- 
guage from Southern Nebraska Power Co. v. Village of 
Deshler, supra: “Therefore, this action cannot be main- 
tained under the uniform declaratory judgments act, as 
all interested persons are not made parties, * * *.” 

Also the following is applicable from Updike Invest- 
ment Co. v. Employers Liability Assurance Corp., 128 
Neb. 295, 258 N. W. 470: “An action to secure a de- 
claration of rights is designed to terminate a contro- 
versy so far as it relates to the parties and facts giving 
rise thereto, and courts should, under most circum- 
stances, dismiss such an action without prejudice, when- 
ever all parties, whose claims gave rise to the contro- 
versy and whose rights upon such claims would be 
adjudicated by the declaration sought, had they been a 
party to the action, have not been impleaded.” 

In view of the foregoing we reverse the judgment of 
the district court and remand the cause to it with di- 
rections that it dismiss the action without prejudice to 
appellant’s right to bring another action for the same 
purpose. 

Section 25-21,158, R. R. S. 1943, provides: “In any 
proceeding under this act the court may make such 
award of costs as may seem equitable and just.” 

In view of the fact that appellant has been unsuc- 
cessful in both the district court and this court, we 
direct all costs to be charged to her. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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EUGENE F. FITZGERALD, APPELLANT, V. HERMAN E. 
KUPPINGER, ELECTION COMMISSIONER OF DouGLAS CouUNTY, 


NEBRASKA, ET AL., APPELLEES. 
79 N. W. 2d 547 


Filed December 3, 1956. No, 34108. 


1. Elections. By section 32-514, R. S. Supp., 1955, a filing for 
nomination for the office of judge of the district court by a 
candidate not the holder of another and different elective office 
was during 1956 required to be made not less than 40 days before 
the primary election. 

By section 32-503, R. S. Supp., 1955, a filing for nom- 

ination for the office of judge of the district court by a candidate 

who was the holder of another and different elective office was 
during 1956 required to be made not less than 50 days before 
the primary election. 

Officers. The office of county attorney is a legislatively created 

office in consequence of which it is to be treated as a legislative 

office as distinguished from a constitutional office. 

4. Constitutional Law: Officers. The Legislature is without power 
to provide for the removal of a constitutional officer where the 
Constitution creates the office, fixes the term, and the grounds 
and manner of removal. 

It was intended by the Legislature that section 
32-503, R. S. Supp., 1955, should have application and reference 
to constitutional as well as statutory elective offices. 

6. Statutes. Where the intent of the Legislature in the enactment 
of legislation is clearly expressed the courts are in duty bound 
to accept that expression. 

It is not within the province of the courts to read a 
meaning into a statute which is not warranted by the legislative 
language. 

8. Constitutional Law: Statutes. In the legislative domain and 
within constitutional bounds the Legislature is supreme. 

9. Statutes. Where a legislative enactment is clear, explicit, and 
unambiguous in the expression of intent and meaning, resort 
may not be had to contemporaneous construction or information 
to ascertain the intent of the Legislature. 

10. Constitutional Law: Officers. The portion of section 32-503, 
R. S. Supp., 1955, under attack is unconstitutional as to consti- 
tutional officers. 

11. Constitutional Law: Statutes. If a portion of a legislative act 
is unconstitutional and the portion of the act cannot be sepa- 
rated from the other portion or portions and the latter enforced. 


to 


co 
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independent of the former, and it further appears that the uncon- 
stitutional part constituted such an inducement to the passage 
of the other parts that they would not have been passed without 
it, the entire act will fail. 


12. It was intended by the Legislature that the 
legislation should affect alike constitutional and statutory elec- 
tive officers and that thus by a disclosed inseparable intention 
an inducement which invalidated the entire provision was present. 

13. If an act of the Legislature is constitutional in 


part and unconstitutional in part, the part which is constitu- 
tional may not be enforced unless it may be separated in such 
manner as to leave an independent statute capable of enforcement. 

14. Statutes: Officers. Section 32-503, R. S. Supp, 1955, to the 
extent stated in this opinion, is invalid and incapable of enforce- 
ment as to statutory elective officers. 


APPEAL from the district court for Douglas County: 
Epmunp P. Nuss, Jupce. Reversed. 


August Ross, Norman Denenberg, and Robert C. Mc- 
Gowan, for appellant. 


Swarr, May, Royce, Smith & Story, Alfred E. May, 
Gaines, Spittler & Gaines, and John T. Grant, for 
appellees. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAucH, JJ. 


YEAGER, J. 

This is an action by Eugene F. Fitzgerald, plaintiff 
and appellant, who has in his petition designated him- 
self petitioner, against Herman E. Kuppinger, election 
commissioner of Douglas County, Nebraska, Joseph R. 
Moore, and Thomas P. Kelley, defendants and appellees, 
the primary purpose of which is to determine whether 
or not the plaintiff shall be the county attorney of Doug- 
las County, Nebraska, on January 3, 1957, and so re- 
main until January 8, 1959. 

The defendants Moore and Kelley filed separate an- 
swers to the petition of the plaintiff and Moore also 
filed a cross-petition. As to them nothing need be said 
except that they joined issue on the question of whether 
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or not the plaintiff would be and remain the county 
attorney from January 3, 1957, to January 8, 1959. 

The case was tried to the court and a judgment was 
duly rendered wherein the relief prayed by plaintiff 
was denied. A motion for new trial was duly filed and 
overruled. From the judgment and the order over- 
ruling the motion for new trial the plaintiff has appealed. 

The basic facts in the case are not in dispute. In the 
year 1954 the plaintiff became the duly elected county 
attorney of Douglas County, Nebraska, for the term be- 
ginning in January 1955 and ending January 8, 1959. 
On February 8, 1956, while acting as county attorney, 
he duly perfected his filing for nomination for the office 
of judge of the district court of the Fourth Judicial Dis- 
trict of Nebraska, which is an elective office. By this 
filing he became a candidate to be voted upon at the 
primary election on May 15, 1956. 

Thereafter the defendants Joseph R. Moore and 
Thomas P. Kelley, and two others, filed as candidates 
for nomination for the office of county attorney sub- 
ject also to the primary election to be held on May 15, 
1956. The theory of these filings was that the effect of 
the filing by the plaintiff for the office of judge of the 
district court was to vacate the office of county attorney 
as of January 3, 1957. At the primary election Moore 
and Kelley became the nominees of their respective 
parties for the office of county attorney and accordingly 
were given due notice of nomination by the election com- 
missioner. 

The filings of Moore and Kelley were made and the 
primary election as to them was held in pursuance of 
the provisions of section 32-503, R. S. Supp., 1955, as 
follows: ‘“* * * If the candidate for an elective office 
is the incumbent of another partisan or nonpartisan elec- 
tive office, the filing of the requisite nomination papers 
of such incumbent for any other partisan or nonpartisan 
elective office shall be perfected at least fifty days prior 
to the date of such primary, * * *. The filing of the re- 
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quisite nomination papers, perfected as aforesaid, shall 
create a vacancy in the elective office which such can- 
didate then holds as of the date of the commencement 
of the term of the office or as of the date such vacancy 
is filled by the election for which he filed or for which 
he accepted filing. Candidates may file for the unex- 
pired term of the office which becomes vacant, as pro- 
vided in this section.” This provision is amendatory of 
section 32-503, R. R. S. 1943, which was in effect at the 
time the plaintiff became county attorney but the sub- 
stance of the section as amended is not different in any 
material respect from what it was as it appeared in the 
1943 revision. 

The statutory section contains other provisions but 
they in nowise amount to a limitation of the application 
of the quoted portion to county attorneys filing for 
other elective offices, hence they have not been quoted 
and no further reference will be made to them. 

On March 23, 1956, before the primary election, the 
plaintiff withdrew his filing for nomination for the 
office of judge of the district court. This was 53 days 
before the primary election. 

It is pointed out here that a filing for the office of 
judge of the district court by a candidate not a holder 
of another and different elective office was, during 1956, 
required to be made not less than 40 days before the 
primary election. § 32-514, R. S. Supp., 1955. It is also 
pointed out that a filing for the office of judge of the 
district court by a candidate who is the holder of an- 
other elective office was during 1956 required to be 
made not less than 50 days before the primary election. 
§ 32-503, R. S. Supp., 1955. 

The purpose of this action insofar as the election com- 
missioner was concerned was to enjoin him from placing 
the names of Moore and Kelley as candidates for county 
attorney on the ballot for the general election for 1956. 

The substantial theory on which this purpose was 
predicated was, first, that section 32-503, R. S. Supp., 
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1955, to the extent that it provided for vacation of an 
elective office by filing and perfecting of nomination 
papers for another elective office and the provision that 
candidates could file for the unexpired term of the va- 
cated office was unconstitutional and therefore void, in 
consequence of which the plaintiff was and would remain 
the duly elected and qualified county attorney until 
January 8, 1959; and, second, that even if the statute 
was constitutional it could not affect the right of plain- 
tiff to continue in office as county attorney in view of 
the fact that he withdrew his filing more than 50 days 
before the primary election. 

The purpose of the action as to Moore and Kelley is 
to obtain a declaratory judgment that the office of 
county attorney of Douglas County did not become va- 
cant by the filing of the plaintiff for nomination for the 
office of judge of the district court. 

The theory of the action as to these defendants and 
the ground upon which the plaintiff contends that he is 
entitled to the declaratory relief prayed is substantially 
the same as that interposed as the ground for injunction 
against the election commissioner, that is, that section 
32-503, R. S. Supp., 1955, to the extent that it purports 
to affect the right of plaintiff to occupy the office of 
county attorney until January 8, 1959, is unconstitutional. 

Before proceeding further it appears that it should 
be pointed out that the names of Moore and Kelley were 
duly placed on the ballot in conformity with the adjudi- 
cation of the district court and at the election held on 
November 6, 1956, Kelley received the largest number of 
votes. Thus unless the statutory provision is held un- 
constitutional he will be entitled to occupy the office of 
county attorney from and after January 3, 1957, until 
January 8, 1959. 

In the light of events as they have become apparent 
the appeal as to the defendant Kuppinger has become 
moot, in consequence of which no action on the part of 
this court is called for on the issues as to the plaintiff 
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and this defendant. All that remains therefore is the 
issue whereon the plaintiff seeks declaratory relief 
against the other defendants, or more particularly now 
against the defendant Kelley. 

The plaintiff as a basis for his contention that the 
statutory provision in question is unconstitutional asserts 
that it is repugnant to Article III, section 14, and Arti- 
cle III, section 23, of the Constitution of the State of 
Nebraska. 

He contends that the statute by its language and ex- 
pressed purpose and intent is unconstitutional as to con- 
stitutional offices, and being so unconstitutional as to 
constitutional offices it is likewise unconstitutional as 
to legislative offices. 

It is pointed out here that the office of county attorney 
was legislatively created and because thereof it is to 
be treated as a legislative office as distinguished from 
a constitutional office. § 32-308, R. R. S. 1943. 

Article III, section 23, of the Constitution is the fol- 
lowing: “All offices created by this Constitution shall 
become vacant by the death of the incumbent, by re- 
moval from the State, resignation, conviction of a felony, 
impeachment, or becoming of unsound mind. And the 
Legislature shall provide by general law for the filling 
of such vacancy, when no provision is made for that 
purpose in this constitution.” 

It must be taken as true that if it was the purpose 
and intent of the Legislature by the enactment of the pro- 
vision in question to affect or impair the right of the 
holder of a constitutional office contrary to the provi- 
sions of Article III, section 23, then to that extent the 
provision is unconstitutional and void. 

This court has held that the provisions of Article III, 
section 23, as to removal and vacation are exclusive as to 
constitutional offices and the Legislature has no power to 
add other or different grounds. 

In Conroy v. Hallowell, 94 Neb. 794, 144 N. W. 895, 
a case wherein that question was directly passed upon, 
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it was said: “Having provided, fully, by section 20, art. 
III, and section 5, art. V, the grounds upon which a con- 
stitutional office may become vacant, we do not think it 
is within the power of the legislature to add any other 
or additional grounds; and, having provided the man- 
ner in which the office shall be declared vacant, viz., 
by impeachment of its incumbent, it is not within the 
power of the legislature to provide for any other or 
different method of removal.” 

Article III, section 20, of the Constitution of 1875 is 
the same as the present Article III, section 23. As is 
already apparent this section defines the grounds for 
vacation of a constitutional office. Article V, section 5, 
of the Constitution of 1875 is the same as the present 
Article IV, section 5. It prescribes the method whereby 
the holder of a constitutional office may be removed. 
As pointed out therein the removal shall be by 
impeachment. 

In Laverty v. Cochran, 132 Neb. 118, 271 N. W. 354, 
it was said: “It is beyond the power of the legislature 
to provide for the removal or suspension of a constitu- 
tional officer, where the Constitution creates the office, 
fixes it terms, and the grounds and manner of removal.” 
Numerous citations of authority supporting this state- 
ment of principle are to be found in the opinion and 
accordingly they will not be repeated here. 

In the light of the clear and explicit language of the 
statutory provision, the only reasonable conclusion to 
be reached is that it was intended by the Legislature 
that section 32-503, R. S. Supp., 1955, should have appli- 
cation and reference to constitutional as well as statu- 
tory elective officers. 

The language is clear and specific beyond peradven- 
ture and it contains no exceptions or reservations. Noth- 
ing in the statement is obscured. It is, on its face, capable 
of but a single meaning and intent, 

Where, as in this situation, the intent of the Legis- 
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lature is clearly expressed the courts are in duty bound 
to accept that expression. 

In State ex rel. Marrow v. City of Lincoln, 101 Neb. 
57, 162 N. W. 138, it was said: “It is the duty of the 
court to discover, if possible, the legislative intent from 
the language of the act. It is not the court’s duty, nor 
is it within its province, to read a meaning into a stat- 
ute that is not warranted by the legislative language. In 
the legislative domain, and within constitutional bounds 
which it is bound to follow, the legislature is supreme.” 
See, also, Wessel v. City of Lincoln, 145 Neb. 357, 16 
N. W. 2d 476; Mook v. City of Lincoln, 146 Neb. 779, 
21 N. W. 2d 743; Ledwith v. Bankers Life Ins. Co., 156 
Neb. 107, 54 N. W. 2d 409; Lang v. Sanitary District, 
160 Neb. 754, 71 N. W. 2d 608. 

When a legislative enactment is clear, explicit, and 
unambiguous in the expression of intent and meaning, 
resort may not be had to contemporaneous construction 
or information to ascertain the intent of the Legisla- 
ture. It is only where the statute by its terms gives 
room for doubt or uncertainty as to its application that 
courts may resort to historical facts or general informa- 
tion to aid them in interpreting its provisions. Brown 
v. Easterday, 110 Neb. 729, 194 N. W. 798; Shamp v. 
Landy Clark Co., 134 Neb. 73, 277 N. W. 802; City of 
Lincoln v. First Nat. Bank, 146 Neb. 221, 19 N. W. 2d 
156; Vanous v. City of Omaha, 148 Neb. 685, 28 N. W. 
2d 560; Placek v. Edstrom, 148 Neb. 79, 26 N. W. 2d 
489,174 A. L. R. 856. 

It must be said therefore that it was intended by the 
Legislature that the provision should affect the rights 
of elective constitutional officers to hold office. For 
that reason it must be said that as to them it was and 
is unconstitutional and void. 

The next point for consideration is the contention of 
the plaintiff that since the provision is unconstitutional 
as to constitutional officers it is also unconstitutional 
as to statutory officers. The theory of the plaintiff in 
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this respect is twofold. The first is that it is evident 
that the intent to include constitutional officers as well 
as statutory officers was the inducement to the legis- 
lation, and with its failure as to constitutional officers 
the legislation must fail as to statutory officers. The 
second is that with the striking down of the provision 
as to constitutional officers no valid and complete act 
relating to statutory officers remains, the effect of which 
is to render it unconstitutional and void as to statu- 
tory officers. 

A well-settled rule of statutory interpretation is the 
following: “If a portion of a legislative act is uncon- 
stitutional and it can be separated from other portions 
of the act and the latter enforced independent of the 
former, and it further appears that the unconstitutional 
part did not constitute such an inducement to the pas- 
sage of the other parts of the law that they would not 
have been passed without it, the former may be re- 
jected and the latter upheld. 

“The same rule obtains in relation to parts of the 
sections of a statute, and that which is unconstitutional 
may, under the operation of the foregoing rule, be re- 
jected from a section or sections of a law and what 
remains be sustained, unless they are inseparably con- 
nected in substance.” State ex rel. Wheeler v. Stuht, 
52 Neb. 209, 71 N. W. 941. This pronouncement was 
quoted with approval in State ex rel. Johnson v. Con- 
sumers Public Power Dist., 143 Neb. 753, 10 N. W. 
2d 784, 152 A. L. R. 480. See, also, Nelson v. Tilley, 
137 Neb. 327, 289 N. W. 388, 126 A. L. R. 729; Midwest 
Popcorn Co. v. Johnson, 152 Neb. 867, 43 N. W. 2d 174. 

Inducement as contemplated by the decisions of this 
court has not been clearly defined. It is thought that it 
may not be accurately defined but that it must depend 
upon the character and quality of the action of the 
Legislature as it appears in the legislation under 
scrutiny. 

In the instance here the expressed intent is clear. 
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That intent was to declare vacant all elective offices, 
constitutional and statutory, by the filing by the incum- 
bent for another elective office. The intent as ex- 
pressed was not severed or severable. If the intent 
was not severed or severable it does not appear that the 
inducement could be any less than entire. 

The holding therefore is that the portion of the pro- 
vision already pointed out as being unconstitutional 
was an inducement of such a character as to render the 
entire provision unconstitutional. 

In addition to this it appears that the provision is 
unconstitutional on the second ground of plaintiff’s con- 
tention, that is, if the application of the provision is 
stricken down as to constitutional officers no valid and 
complete act relating to statutory officers remains. 

Under the settled rule of statutory interpretation 
quoted herein, it is pointed out that in an instance 
where a part of a statutory provision is held unconstitu- 
tional the remainder must likewise be held unconsti- 
tutional unless the unconstitutional portion can be 
separated from the provision, leaving the remaining 
portion or portions independently enforceable. 

In State ex rel. Ragan v. Junkin, 85 Neb. 1, 122 N. 
W. 473, 23 L. R. A. N. S. 839, it was said: “Even if 
the unconstitutional provisions were not the inducing 
cause of the legislation, the entire act must fall, unless 
the valid and invalid parts can be separated in such a 
way as to leave an independent statute capable of en- 
forcement. The intent of the legislature must be ex- 
pressed by written language.” This statement of prin- 
ciple has been approved in the following cases: Smith- 
berger v. Banning, 129 Neb. 651, 262 N. W. 492, 100 
A. L. R. 686; State ex rel. O’Connor v. Tusa, 130 Neb. 
528, 265 N. W. 524. 

In the light of these decisions it becomes obvious that 
with the declaration of unconstitutionality of the stat- 
utory provision as to constitutional officers it cannot 
be upheld as to statutory officers. Accordingly on this 
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ground also it is declared unconstitutional as to statu- 
tory officers. 

The plaintiff has advanced other grounds of attack 
upon the provision but in the light of the conclusions 
reached on the questions considered it is not deemed 
necessary to discuss them. 

The action as to the defendant Kuppinger having 
become moot, no adjudication is made herein as to it. 
The declaratory judgment as to the defendants Moore 
and Kelley is reversed and section 32-503, R. S. Supp., 
1955, to the extent that its constitutionality is attacked 
herein, as well as like portion of section 32-503, R. R. 
S. 1943, of which it is amendatory, is declared uncon- 
stitutional, null, and void, the effect of which is to 
say that the plaintiff did not vacate the office of county 
attorney of Douglas County, Nebraska, by filing for 
nomination for the office of the judge of the district 
court. 

REVERSED. 


Carry A. DEWEY, A WIDOWER, ET AL., APPELLANTS, V. IVAN 
DEWEY ET AL., APPELLEES, IMPLEADED WITH EDWIN E. 
DEWEY ET AL., APPELLANTS. 

79 N. W. 2d 578 


Filed December 7, 1956. No. 33959. 


1. Limitations of Actions. The accrual of a cause of action means 
the right to maintain and institute a suit, and whenever one 
person may sue another, a cause of action has accrued and the 
statute begins to run, but not until that time. So whether at law 
or in equity, the cause of action arises when, and only when, 
the aggrieved party has a right to apply to the proper tribunal 
for relief, 

2. Trusts: Limitations of Actions. Laches and the statute of lim- 
itations will generally begin to run between a trustee and 
beneficiary of an express or voluntary trust when the trust 
terminates by its own limitations or the trustee repudiates the 
trust by the assertion of an adverse claim to or ownership of 
the trust property. 
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In that connection, such repudiation may be 
proved either by actual knowledge by or notice thereof to the 
beneficiary, or by open, notorious, and unequivocal facts and 
circumstances from which a beneficiary who is not under any 
recognized disability would be put on notice that the trust has 
been repudiated and require him to timely assert his equitable 
rights. 
7 Whether or not such facts and circumstances 
are consistent with continuance of the trust or indicate an intent 
to repudiate and claim adversely is a question of fact for 
determination by the court in each individual case. 

5. Equity. Independently of any limitation for the guidance of 
courts of law, equity may, in the exercise of its own inherent 
powers, refuse relief because of laches where it is sought after 
undue and unexplained delay, and when injustice would be done 
in the particular case by granting the relief asked. 

Laches does not grow out of the mere passage of time. 

It is founded upon the inequity of enforcing a claim where there 

has been a change in the condition or relations of the property 

or parties. 


APPEAL from the district court for Hitchcock County: 
Victor WESTERMARK, JUDGE. Affirmed. 


Hines & Hines and Jack H. Hendrix, for appellants. 
Russell & Colfer, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaAueu, JJ. 


CHAPPELL, J. 

This action was originally brought by plaintiffs, Carry 
A. Dewey, a widower, Dora V. Scott, a widow, and 
William F. Dewey and Fanny Dewey, his wife, seeking 
to require defendants, Ivan Dewey and Nila Dewey, his 
wife, to comply with certain contracts hereinafter dis- 
cussed and reconvey to plaintiffs their alleged respec- 
tive undivided shares in a described 480-acre farm in 
Hitchcock County, subject to a duly recorded mort- 
gage of the Federal Land Bank of Omaha. Other named 
parties allegedly claiming an interest in the land as 
owners of undivided shares were also made defendants. 
They will be hereinafter designated as codefendants or 
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by name. Plaintiffs prayed for a determination of the 
interest of the various claimants; for a proportionate 
allocation or partition of the land; for an accounting of 
rents and profits; and for general equitable relief. 

Ivan Dewey and Nila Dewey, hereinafter called de- 
fendants, filed an answer and cross-petition admitting 
the execution of contracts relied upon by plaintiffs and 
codefendants but denying generally and factually al- 
leging repudiation by defendants in 1937 of the volun- 
tary trust created by such contracts, which facts were 
known or could have been discovered by reasonable 
diligence and barred plaintiffs’ and codefendants’ right of 
recovery by reason of laches, adverse possession, and the 
statute of limitations. Defendants prayed for dismissal 
of plaintiffs’ petition and rendition of a decree quieting 
title to the land in them. 

Plaintiffs’ answer and reply was a general denial. 
Subsequently certain codefendants who were heirs of 
Eliza Fleming, deceased, answered, admitting the alle- 
gations of plaintiffs’ petition but denying the allegations 
of defendants’ answer and cross-petition and claiming 
a one twenty-fourth interest in the land. In the mean- 
time, plaintiff Carry A. Dewey having died, the action 
was revived in the names of his heirs-at-law and the 
administrator of his estate. 

Subsequently an amended answer and cross-petition 
was filed by defendants, which included some omitted 
allegations but concededly did not change the cause of 
action, and it was stipulated that the answers originally 
filed should apply thereto. At pretrial, it was also stipu- 
lated that abstracts of title to the land and the contracts 
involved might be admitted without foundation; that 
the burden of proof was upon defendants; that the 
first issue to be determined was their rights by reason 
of defendants’ claim of adverse possession and statute 
of limitations; and that no evidence of accounting should 
be offered until such issues had been fully determined. 

Thereafter, upon application, a guardian ad litem was 
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appointed for codefendant Clem S. Fleming, husband of 
Eliza Fleming, deceased, and he answered, admitting the 
allegations of plaintiffs’ petition; denying the allegations 
of defendants’ cross-petition; and praying for a decree 
finding and adjudging that he, together with his named 
codefendant children, owned a one twenty-fourth in- 
terest in the land. In that connection, it was stipulated 
that Clem S. Fleming was committed to Hastings State 
Hospital April 14, 1951, and that all other parties 
were competent and under no disability. However, 
there was no competent evidence, and there is no con- 
tention here, that Clem S. Fleming was mentally in- 
competent within the statutory period of limitations if 
applicable, and his guardian ad litem did not appeal. 

Thereafter, codefendants Edwin E. Dewey and Iva 
Dewey, his wife, who had by warranty deed dated Jan- 
uary 21, 1928, and duly recorded January 28, 1928, trans- 
ferred all of their undivided interest in the land to 
Timothy G. Dewey for a recited consideration of $1,200, 
filed an answer. Therein they admitted the allegations 
of plaintiffs’ petition, denied the allegations of defend- 
ants’ cross-petition, and alleged that their deed afore- 
said was obtained by fraud and without consideration. 
They joined in the prayer of plaintiffs’ petition and 
prayed that Edwin E, Dewey should be found to be the 
owner of a one-sixth interest in the land. Plaintiffs then 
filed an amended answer and reply to defendants’ an- 
swer and cross-petition, alleging among other things 
improvements by defendants in lieu of rentals and an 
existing confidential relationship. 

After trial by the court upon the issues thus pre- 
sented, a judgment was rendered finding and adjudging 
in effect that plaintiffs’ and codefendants’ rights of 
action were barred by the statute of limitations and 
laches; and that defendant Ivan Dewey had acquired 
the entire title to the land by adverse possession. The 
judgment quieted title thereto in him. 

Motions for new trial were overruled, whereupon 
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plaintiffs and codefendants Edwin E. Dewey and Iva 
Dewey, his wife, Alice M. Brott and Willis Brott, her 
husband, Susan R. Eskew and Virgil M. Eskew, her hus- 
band, Gladys Thumser and Edward Thumser, her hus- 
band, and Neva Myers and Arvene Myers, her husband, 
who appear herein as sole appellants, appealed to this 
court, assigning that the judgment was not sustained 
by the evidence and was contrary to law. We conclude 
that the assignment should not be sustained. 

The relevant and material evidence is not in dispute. 
As shown by abstracts of title and other relevant evi- 
dence, it was agreed that the record title to the land 
at the time of execution of the contracts involved herein 
was as follows: Ivan Dewey, one-fourth; Carry A. 
Dewey, one-sixth; William F. Dewey, one-sixth; Dora 
V. Scott, one-sixth; Estate of Eliza Fleming, one twenty- 
fourth; George Dewey, one-eighth; and Timothy G. 
Dewey, one-twelfth, all in trust to William F. Dewey. 
Beginning in 1922, although William F. Dewey was 
trustee, the land was thereafter concededly managed 
and rentals therefrom were collected by Timothy G. 
Dewey until 1937. Defendant Ivan Dewey became a 
tenant on the land in 1929 and as such paid rentals there- 
for to Timothy G. Dewey, his father, until the year 1937. 

On or about November 4, 1933, the land had become 
encumbered by mortgages and tax liens in the sum of 
about $3,500. Being desirous of expediting and obtaining 
a loan from the Federal Land Bank of Omaha or else- 
where in order to pay such encumbrances, it was orally 
agreed by the parties, including William F. Dewey as 
trustee, that the shares of all the other joint owners in 
the land should be deeded to defendant Ivan Dewey 
so that he would possess the full title for that purpose. 
That was done by warranty deeds duly executed, de- 
livered, and recorded. In that connection, on January 
17, 1934, defendants duly signed, acknowledged, and 
delivered a written agreement made with the then other 
joint owners which provided in part: “AND WHEREAS, 
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the said owners of said property have agreed to convey 
said property to the said Ivan Dewey, so that he can 
make application for said loan, and obtain the same, and 
pay off the present liens against said property from the 
proceeds of said loan: 

“NOW THEREFORE, in consideration of such con- 
veyance, the said Ivan Dewey hereby agrees that he 
will make application for said loan, and obtain the same 
as soon as the same can be done, and that as soon as said 
loan is completed, that he will reconvey to the other 
parties above named, subject to such mortgage or mort- 
gages as it may be necessary for him to give to obtain 
such loan, an undivided seven-eights interest in the 
said property; that no liens of any kind will be given 
by him on said property except such as will be neces- 
sary to obtain sufficient funds to pay off the present 
liens against said property; that in the event he is un- 
able to obtain a loan of sufficient amount to discharge 
such liens as are now on Said property, that he will re- 
convey said premises to the parties as above mentioned, 
subject to the present liens against the premises, and 
the accrued interest and taxes thereon.” (Italics sup- 
plied.) A copy thereof was also executed on Septem- 
ber 15, 1934, because another party wanted one. It will 
be noted that on January 17, 1934, the parties were con- 
fused with regard to the extent of their respective shares 
in the land, but that is of no consequence here. 

Thereafter, on July 16, 1934, defendants obtained a 
mortgage loan on the land from the Federal Land Bank 
of Omaha, for $3,500 at 4 percent, due and payable in 
72 semi-annual installments beginning March 1, 1935. 
Timothy G. Dewey and an attorney agreeably handled 
the entire transaction, including payment of the encum- 
brances then on the land out of the loan. Although the 
agreement of January 17, 1934, provided that defendants 
should reconvey the land “as soon as said loan is com- 
pleted,” plaintiffs on cross-examination adduced some 
evidence of an oral agreement made by defendants with 
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Timothy G. Dewey in the presence of George Dewey 
sometime after the deeds were delivered to defendants 
that the land was to be owned solely by defendants after 
3 years from January 17, 1934, unless in the meantime 
defendants had been paid back the money they had in- 
vested therein. Be that as it may, from 1934 to 1937, 
the land was dry, blowing, and worth only about $4,000, 
and defendants in possession did not reconvey but paid 
rentals to Timothy G. Dewey until 1937. For that year 
and continuously thereafter, defendants, being in ex- 
clusive possession and openly claiming to be sole owners, 
made the land their home, paid no rentals, paid all the 
taxes together with accrued principal and interest on the 
mortgage, took all the income and profits, kept up the 
improvements, subsequently improved the land beyond 
that ordinarily proper for full enjoyment and use thereof, 
and contracted of record with regard to the land in every 
manner in their own names as sole owners. 

In that respect, on January 17, 1934, the improvements 
were located in the southwest corner of Section 12 on a 
side hill south of a creek. They consisted of a small, old 
dwelling house, having no foundation, unpainted, and in 
poor repair; an old barn, having no foundation, un- 
painted, and in poor repair; an old granary, having no 
foundation, unpainted, and in poor repair; a hen house, 
in fair condition, but unpainted; a well and windmill, 
with an old wooden tower; and fences in poor repair, 
having rotten posts and wires. 

Beginning in March or April, 1937, believing and 
claiming that they were sole owners of the land, defend- 
ants moved some of the improvements and began con- 
struction of new improvements in a different location 
north of the creek in the northwest corner of Section 
12. There, beginning in 1937, they constructed a new 
four-room dwelling house, costing $2,000, put down a 
new well, and improved the yard by constructing a 
wall and fence and setting out trees. In 1939 defendants 
rebuilt the fences, enclosing the land with creosote posts 
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and wire at a cost of $300. In 1942 they built an addi- 
tion on the house costing $500. In 1943 they built a new 
granary costing $220. In 1944 they built a brooder house 
costing $220, and a barn costing $1,000. In 1948 they 
built a combined garage and wash house, costing $2,000, 
and installed electricity in the house, costing $225. In 
1951 they installed a power water system, costing $733, 
and wired the out buildings for electricity, costing $194. 
In 1952 they built another addition on the house, costing 
$4,500, and in 1953 they installed electric wiring therein, 
costing about $133. In the meantime, defendants kept 
. all improvements in repair and insured them at their 
own expense in their own names as owners from and 
after 1937. Commencing in 1938, the land was farmed 
by defendants under the government soil conservation 
program in defendants’ names as owners, and defendants 
were paid the benefits thereof as owners. They con- 
toured the land, of which 211 acres were tillable, stopped 
its blowing, and greatly improved it for crop raising. 
They made all accruing principal and interest payments 
on the Federal Land Bank mortgage, and paid all taxes 
for all years after 1936. In 1938 and 1941, as owners, 
they leased the land for oil and gas, which leases were 
duly recorded, and they kept the rentals received there- 
from. 

Concededly, defendants never did give the interested 
plaintiffs and codefendants actual formal notice that 
they claimed title to the land or had repudiated the trust, 
but defendants were not required to do so because, con- 
trary to plaintiffs’ and codefendants’ contention, they 
and their predecessors at all times had notice and knowl- 
edge of defendants’ repudiation from all the attending 
open, notorious, and unequivocal facts and circumstances 
heretofore recited. Concededly, they had severally vis- 
ited defendants on the land upon numerous occasions 
between 1937 and September 1953. They then and there 
saw the improvements and knew that defendants were 
paying no rentals and were taking the income and 
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profits, but they made no demand for an accounting 
thereof. They knew that defendants were contracting 
with regard to the land as owners and were making the 
great expenditures for improvements and otherwise 
aforesaid, to wit, in an amount more than three times as 
much as the land was worth between 1934 and 1937. 
However, they never reimbursed or offered to reimburse 
defendants for any of them, and none of plaintiffs or 
codefendants or their predecessors ever claimed any in- 
terest whatever in the land or made any demand what- 
ever for any accounting or reconveyance until early in 
September 1953, some 19 years after 1934, and some 
16 years after 1937, at a time when the land as im- 
proved by defendants was concededly worth $25,000 to 
$30,000. 

In that connection, sometime after the first part of 
September 1953, Edwin E. Dewey, who had already con- 
veyed his interest in the land to Timothy G. Dewey 
in 1928, and who did not participate in or take any part 
in the transaction when the land was conveyed to de- 
fendants, was the first person since 1934 who ever made 
any claim to any interest whatever in the land or re- 
quested reconveyance, which defendants refused to do. 
After such undue and unexplained delay and change 
in the condition and relations of the property and parties, 
this action was filed September 14, 1953. 

This court has held that: ‘The accrual of a cause of 
action means the right to maintain and institute a suit, 
and whenever one person may sue another, a cause of 
action has accrued and the statute begins to run, but 
not until that time. So whether at law or in equity, 
the cause of action arises when, and only when, the 
aggrieved party has a right to apply to the proper tri- 
bunal for relief.””, Bend v. Marsh, 145 Neb. 780, 18 N. 
W. 2d 106. 

A rule applicable here is that laches and the statute of 
limitations will generally begin to run between a trus- 
tee and beneficiary of an express or voluntary trust 
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when the trust terminates by its own limitations or the 
trustee repudiates the trust by the assertion of an ad- 
verse claim to or ownership of the trust property. 

Such repudiation may be proved either by actual 
knowledge or notice thereof, or by open, notorious, and 
unequivocal facts and circumstances from which a bene- 
ficiary who is not under any recognized disability would 
be put on notice that the trust has been repudiated and 
require him to timely assert his equitable rights. In that 
respect, whether or not such facts and circumstances are 
consistent with continuance of the trust or indicate an 
intent to repudiate and claim adversely is a question of 
fact for determination by the court in each individual 
case. Reed v. Fairmont Creamery Co., 37 F. 2d 332; Bend 
v. Marsh, supra; Stianson v. Stianson, 40 So. Dak. 322, 
167 N. W. 237, 6 A. L. R. 280; Bogert, The Law of Trusts 
and Trustees, Vol. 4, Pt. 2, § 951, pp. 202, 206, and 207; 
54 C. J. S., Limitations of Actions, § 182b, pp. 169, 171, 
and 173; 90 C. J. S., Trusts, § 456, p. 881; 1 Am. Jur., 
Adverse Possession, § 72, p. 835. 

With reference to “Laches of the Beneficiary,” it is 
said in Restatement, Trusts, § 219, p. 627: “(1) The 
beneficiary cannot hold the trustee liable for a breach of 
trust if he fails to sue the trustee for the breach of trust 
for so long a time and under such circumstances that it 
would be inequitable to permit him to hold the trustee 
liable. 

“(2) The beneficiary is not barred merely by lapse 
of time from enforcing the trust, but if the trustee re- 
pudiates the trust to the knowledge of the beneficiary, 
the beneficiary may be barred by laches from enforcing 
the trust.” In comment on Subsection (1) a, the fac- 
tors to be considered in determining whether or not the 
beneficiary of a trust is precluded by laches from hold- 
ing the trustee liable for breach of trust are set forth 
at length. They need no repetition here. As stated in 
Comment on Subsection (1) b: ‘The length of time 
necessary to bar the beneficiary from holding the trustee 
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liable for breach of trust depends upon the circum- 
stances. In the absence of special circumstances the 
beneficiary is barred if the period of the Statute of 
Limitations applicable to actions at law in analogous 
situations has run.” 

Also, as stated in Comment on Subsection (2) g: “Al- 
though the beneficiary may be barred by laches from 
holding the trustee liable for breach of trust, he does 
not lose his interest in the trust property merely be- 
cause of the lapse of time, however great; if, however, 
the trustee has repudiated the trust to the knowledge 
of the beneficiary and the beneficiary fails to bring 
suit, he may be barred by laches from enforcing the 
trust. Such repudiation need not be in specific words; 
it may consist of conduct on the part of the trustee in- 
consistent with the existence of the trust.” See, also, 
Restatement, Trusts, Nebraska Annotations, § 219, p. 111, 
too numerous to cite here. 

As held in Bend v. Marsh, supra: “Independently 
of any limitation for the guidance of courts of law, 
equity may, in the exercise of its own inherent powers, 
refuse relief where it is sought after undue and unex- 
plained delay, and when injustice would be done in the 
particular case by granting the relief asked.” In that 
opinion, it is said: “ ‘Laches does not grow out of the 
mere passage of time. It is founded upon the inequity 
of enforcing a claim where there has been a change in 
the condition or relations of the property or parties.’ 
Platte Valley Bank v. Lemke, 141 Neb. 218, 3 N. W. 
2d 396. See In re Guardianship of Protsman, 136 Neb. 
192, 285 N. W. 494.” 

It is also true that: “The defense of laches prevails 
only when it has become inequitable to enforce the 
claimant’s right, and is not available to one who has 
caused or contributed to the cause of delay or to one 
who has had it within his power to terminate the action.” 
Bors v. McGowan, 159 Neb. 790, 68 N. W. 2d 596. How- 
ever, defendants herein did not cause the delay in 
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bringing this action by any acts or conduct, concealment 
or misrepresentation by them, and contrary to the con- 
tention of plaintiffs and codefendants, the latter part 
of such rule does not bar the application of laches. 

Further, plaintiffs and codefendants argued that they 
were tenants in common with an existing blood relation- 
ship to defendants, which, being confidential in char- 
acter, precluded defendants from taking advantage of 
them without their actual notice, knowledge, or con- 
sent. The contention has no merit. No authority is 
cited or found which sustains that contention under 
facts and circumstances comparable with those pre- 
sented herein. 

In Unick v. Saint Joseph Loan & Trust Co., 146 Neb. 
789, 21 N. W. 2d 752, where comparable contentions 
were made, this court, citing and distinguishing several 
authorities from this jurisdiction, held: “An ouster, in 
the law of tenancy in common, is defined as the wrong- 
ful dispossession or exclusion by one tenant in common 
of his cotenant or cotenants from the common property 
of which they are entitled to possession. 

“The possession of real property by a tenant in com- 
mon is ordinarily the possession of all cotenants and 
before their ouster arises notice or knowledge of acts 
causing their ouster must be brought home to them in 
some plain and unequivocal manner. 

“The notice or knowledge out of which ouster of co- 
tenants arises need not be actual but may be construc- 
tively inferred from acts and circumstances attending 
adverse possession which are open, notorious, and un- 
equivocal in their character and import, and where no- 
tice or knowledge, actual or constructive, is shown, 
the ignorance or mistake of cotenants as to their rights 
will not affect the operation of the statute of limitations 
in the absence of fraudulent concealment or misrepre- 
sentation. 

“Where one tenant in common enters upon the whole 
estate, substantially improves it beyond that ordinarily 
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proper for the full enjoyment or use of the estate as 
a tenant in common, takes all the rents and profits, pays 
all the taxes, makes it his home and openly claims the 
whole for more than the period of the statute of limita- 
tions, an ouster of his cotenants will be presumed al- 
though not otherwise proved. 

“Statutes of limitations governing actions to recover 
land, as applied to ousted cotenants, begin to run from 
the time of such ouster, and, if action is not brought 
within the statutory period, operate both to bar re- 
covery of the land and to vest title in the disseizor.” 
Such rules refute the contention of plaintiffs and code- 
fendants. 

We conclude that plaintiffs and codefendants were 
barred from any recovery by the statute of limitations 
and laches and that the judgment of the trial court was 
correct. It should be and hereby is affirmed. All costs 
in this court are taxed to named appellants. 

AFFIRMED. 


BILL E. BurRNS, APPELLANT, V. COMMONWEALTH TRAILER 


SALES, A CORPORATION, ET AL., APPELLEES. 
79 N. W. 2d 563 


Filed December 7, 1956. No. 33991. 


1. Conversion. One who takes possession of a chattel and claims 
the title and ownership thereof through a purchase from a 
person having no authority from the owner to dispose of it is 
guilty of a conversion of the chattel. 

2. Agency. A power of attorney must be construed in accord- 
ance with the rules governing the interpretation of written 
instruments. 

Where the intention of the parties appears from the 
language employed in a power of attorney, that intention should 
prevail and a strained interpretation should never be given to 
defeat it. 

4. Automobiles. A purchaser who receives possession of a motor 
vehicle without obtaining the certificate of title thereto, as re- 
quired by statute, acquires no title or ownership therein. 


VoL. 163] SEPTEMBER TERM, 1956 309 


Burns v. Commonwealth Trailer Sales 


5. The possession of a certificate of title to a motor 
vehicle, although necessary to convey title, is not conclusive 
of ownership. 

6. One who accepts a certificate of title to a motor vehicle 


from an agent of the owner is not an innocent purchaser for 
value where it appears that the purchaser had notice of the 
agent’s want of authority to transfer the certificate of title or 
to sell the motor vehicle. 

7. Officers. The liability of a county clerk, if any, for erroneously 
issuing a certificate of title to a motor vehicle under the provi- 
sions of section 60-106, R. S. Supp., 1955, is for a failure to 
exercise due diligence in ascertaining if the facts recited in the 
application for a certificate of title are true. 


8. Conversion. In the absence of fraud, conspiracy, or bad faith, 
a county clerk who has erroneously issued a certificate of title 
to a motor vehicle may not properly be joined as a party 
defendant in an action for its conversion, even though it facili- 
tated the conversion in some manner. 


9. Trial. Where a joint motion for a directed verdict is made by 
a plaintiff against several defendants, the motion should be 
overruled if the motion is not good as to any one of the 
defendants. 


AppeEAL from the district court for Cheyenne County: 
Isaac J, NISLEy, JuDGE. Affirmed in part, and in part 
reversed and remanded. 


Clinton & McNish, for appellant. 


Davis, Healey, Davies & Wilson and Robert A. Barlow, 
for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosbLaueu, JJ. 


CaRTER, J. 

This in an action for conversion by the defendant 
Commonwealth Trailer Sales, a corporation, of a house 
trailer alleged to belong to the plaintiff, Bill E. Burns. 
The defendant I. L. Pindell is alleged to have contributed 
to the conversion by wrongfully issuing, as county clerk 
of Cheyenne County, Nebraska, a certificate of title to 
the house trailer to Commonwealth Trailer Sales, there- 
by facilitating the conversion. The trial court denied a 
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motion for a directed verdict for the plaintiff and sus- 
tained a similar motion for the defendants. The cause 
of action was thereupon dismissed and the plaintiff 
appeals. 

On March 30, 1953, plaintiff was the owner of the house 
trailer involved in this action. He purchased the house 
trailer in October 1951 for approximately $5,480. He 
paid $2,000 in cash and gave a mortgage for the balance, 
which with interest, insurance, and finance charges 
amounted to $3,876. On March 30, 1953, the mortgage 
had been reduced to $2,340. During the month of March 
1953, plaintiff was in the county jail at Stockton, Kan- 
sas, and was about to commence the serving of a sen- 
tence in the state penitentiary. Because of this fact, 
plaintiff desired to make some disposition of the house 
trailer. Negotiations were commenced with Paul D. 
Hixson, the husband of plaintiff’s niece. The record 
shows that Hixson was unable to purchase the house 
trailer and, because of the shortness of time, a transaction 
was entered into which brought about the present liti- 
gation. 

Plaintiff authorized his brother, A. B. Burns, to con- 
sult with a lawyer about the matter. The lawyer pre- 
pared a power of attorney which he gave to the plain- 
tiff, who executed it. It provided in part: “BE IT 
KNOWN THAT I, * * *, Bill E. Burns, of Plainville, Kan- 
sas, hereby appoint Paul D. Hixson, of Plainville, Kansas, 
my attorney in fact, for me and in my name and stead 
to rent, sub-let, move, care for, maintain, collect rent, 
keep up insurance and collect for any damages to my 
property or trailer house located in Plainville, Kansas, 
and to make the payment on same when due and to do 
anything and all things necessary in regard to said prop- 
erty and trailer house, * * *. Also, that my said attorney 
in fact shall have the right and authority to buy trailer 
tags and register said trailer for me and in my behalf 
as fully as though I could so do; and in fact shall have 
the authority to do and perform all acts necessary in the 
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execution of the powers hereby granted, as fully as I 
might do if personally present.” 

The power of attorney was delivered to Hixson on 
March 30, 1953, together with the manufacturer’s state- 
ment of origin. The plaintiff executed the second as- 
signment on the back of the latter instrument at the 
same time that he signed the power of attorney and as 
a part of the same transaction. The monthly payments 
on the house trailer were $110 per month, which Hixson 
paid up to and including July 1954. On or about Sep- 
tember 14, 1953, Hixson procured a certificate of title 
to the house trailer from the county treasurer at Stock- 
ton, Kansas, in the name of Bill E. Burns as owner, by 
Paul D. Hixson, under the authority of the power of 
attorney. The evidence shows that on August 14, 1954, 
the title to the house trailer was assigned to the defend- 
ant, Commonwealth Trailer Sales, Sidney, Nebraska, 
such assignment being executed by “Bill E. Burns by 
Paul D. Hixson. Power of Att. (Seller).” Common- 
wealth Trailer Sales made application to I. L. Pindell, the 
county clerk of Cheyenne County, Nebraska, for a cer- 
tificate of title, based on the certificate of title issued 
by the county treasurer at Stockton, Kansas, and the 
power of attorney held by Hixson. The certificate of 
title was issued. 

The evidence shows that in July 1954, Hixson dis- 
covered that there was a balloon payment in the amount 
of $617.33 due on the house trailer in addition to a 
monthly payment of $110. He was informed by the 
holder of the mortgage that the balance due on the 
mortgage would not be renewed. Hixson stated that 
he could not raise the money and that he traded in the 
house trailer on a new one, the balance of the mortgage 
on the house trailer being included in the mortgage on 
the new house trailer. The old mortgage, on which 
$821 was due, was paid off by Commonwealth Trailer 
Sales. The evidence shows that Hixson paid $6,395 for 
the new trailer. He was allowed $3,825 for the old 
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trailer. The amount due on the old mortgage, together 
with interest, insurance, and finance charges, fixed the 
amount of the mortgage on the new house trailer at 
$4,400, no cash payment other than the trade-in value 
of the old trailer having been made. Hixson took the 
title to the new trailer in his own name and claims to be 
its sole owner. 

It is the contention of the plaintiff that he did not con- 
vey the title to the house trailer to Hixson and that the 
power of attorney clearly shows that he did not pur- 
port to do so. The Commonwealth Trailer Sales con- 
tends that the second assignment on the manufacturer’s 
statement of origin and the power of attorney placed the 
title in Hixson and there was not, therefore, a conversion 
of the house trailer by it. The defendant Pindell con- 
tends that he properly issued a certificate of title to 
Commonwealth Trailer Sales based on the Kansas cer- 
tificate of title and the power of attorney held by Hixson. 
In addition thereto, Hixson contends that he purchased 
the house trailer from the plaintiff for $500, which he ad- 
mits has not been paid. If this was the fact, we fail to 
see any necessity for the power of attorney. Hixson also 
states that he did not know the amount due on the mort- 
gage lien when he took the purported title on March 30, 
1953. He says that he was informed by the plaintiff that 
if he made the payments of $110 per month until Oc- 
tober 1954, he would own the house trailer free of the 
mortgage lien. He says that the purpose of the power 
of attorney was to permit him to keep the title in plain- 
tiff’s name, this for the reason that plaintiff did not want 
the mortgage lienholder to know about the transfer as 
it would injure his credit. It is shown by the record 
that all parties connected with the transactions here de- 
scribed were at all times familiar with the power of at- 
torney and its contents. The plaintiff pleads the statutory 
and case law of the State of Kansas purporting to show 
that the Kansas title was void. Plaintiff pleads further 
that the issuance of a title to the Commonwealth Trailer 


VoL. 163] SEPTEMBER TERM, 1956 313 


Burns v. Commonwealth Trailer Sales 


Sales by the county clerk of Cheyenne County, Nebras- 
ka, was contrary to the laws of Nebraska, and that the 
purported title was wholly void. 

The power of attorney hereinbefore quoted shows 
clearly by its own terms that the title to the house trailer 
was to remain in the plaintiff. Authority was given Hix- 
son to rent, sublet, move, care for, maintain, collect rent, 
keep up insurance and collect for any damages to his 
property or house trailer, and to make the payments on 
same when due. It gave Hixson the right and author- 
ity to buy trailer tags and register the house trailer for 
the plaintiff, and to do and perform all acts necessary in 
the execution of the powers granted. Nowhere does it 
authorize a sale of the house trailer. As we have hereto- 
fore said, the power of attorney would have been un- 
necessary if Hixson became the owner on March 30, 
1953. Since the power of attorney accompanied the pur- 
ported assignment and was in fact treated by all con- 
cerned as the extent of Hixson’s authority, we are re- 
quired to hold that all parties had notice of Hixson’s 
lack of authority to sell the house trailer. With refer- 
ence to the construction to be given to a power of attor- 
ney, this court has said: ‘A power of attorney must be 
construed in accordance with the rules for the interpre- 
tation of written instruments generally. * * * Where 
the intention of the parties appears from the language 
employed in the power of attorney, that intention should 
prevail, and a strained interpretation should never be 
given to defeat it. * * * The object of the parties must 
always be kept in view, and where the language will 
permit that conclusion must be carried out that will 
support instead of defeat the purpose of the instrument. 
Indeed, according to the established rule, powers of at- 
torney will be given a narrow and restricted construc- 
tion, and will be held to grant only those powers which 
are expressly specified and such others as are essential 
to carry into effect the expressed powers. Every general 
power implies every particular power necessary to its 
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exercise, or performance.” Graham Ice Cream Co. v. 
Petros, 127 Neb. 172, 254 N. W. 869. 

The record shows that the manufacturer’s statement 
of origin was issued to Brooks Trailer Sales, Oklahoma 
City, Oklahoma, by Sportsman Industries, Inc., Ham- 
mond, Indiana. Brooks Trailer Sales, a dealer, assigned 
the manufacturer’s statement of origin to the plaintiff, 
Bill E. Burns, as the purchaser of a new unregistered 
house trailer therein described, subject to a lien of $3,876. 
By written assignment appearing on the back of the 
manufacturer’s certificate of origin, plaintiff assigned the 
statement of origin and house trailer to Hixson. It ap- 
pears that under the law of the State of Kansas plaintiff 
could transfer title to the house trailer only by certifi- 
cate of title. Plaintiff had not obtained a certificate of 
title in his own name and it appears clear to us that he 
gave the power of attorney to Hixson to obtain such 
title in the name of the plaintiff. The Kansas certificate 
of title was issued to plaintiff, the only person entitled 
to obtain a certificate of title on the assigned manufac- 
turer’s statement of origin. § 8-135, General Statutes of 
Kansas, 1949. It appears that the certificate of title was 
properly issued to the plaintiff, Bill E. Burns, in the State 
of Kansas, although we do not think that question is 
important in the present litigation. 

The record shows, therefore, that at the time of the 
transaction between Hixson and the defendant Com- 
monwealth Trailer Sales, the title to the house trailer 
was in the plaintiff, Bill E. Burns. Hixson purported to 
transfer the title to the house trailer to Commonwealth 
Trailer Sales, exhibiting the power of attorney as his 
authorization to act for Burns. But, as we have said, 
the power of attorney executed by Burns did not au- 
thorize Hixson to transfer the title or sell the house 
trailer. It is clear therefore that Commonwealth Trailer 
Sales accepted the purported transfer of title with knowl- 
edge of Hixson’s want of authority to transfer the title 
or sell the house trailer. The purported transfer of the 
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title by Hixson and his purported sale of the house 
trailer were wholly void. The statutes regulating the 
issuance of certificates of title to motor vehicles were 
enacted for the protection of owners and lienholders, 
and the public, against fraud. Securities Credit Corp. 
v. Pindell, 153 Neb. 298, 44 N. W. 2d 501; Snyder v. 
Lincoln, 150 Neb. 580, 35 N. W. 2d 483. It is provided 
in part by section 60-105, R. S. Supp., 1955, as follows: 
“No person, * * * acquiring a motor vehicle, * * * from 
the owner thereof, * * * shall acquire any right, title, 
claim, or interest in or to such motor vehicle, * * * 
until he shall have had issued to him a certificate of 
title to such motor vehicle, * * * or delivered to him a 
manufacturer’s or importer’s certificate for the same; 
nor shall any waiver or estoppel operate in favor of such 
person against a person having possession of such cer- 
tificate of title or manufacturer’s or importer’s certifi- 
cate for such motor vehicle, * * * for a valuable con- 
sideration. No court in any case at law or in equity shall 
recognize the right, title, claim, or interest of any person 
in or to any motor vehicle, * * * sold or disposed of, or 
mortgaged or encumbered, unless evidenced by a cer- 
tificate of title * * * duly issued, in accordance with the 
provisions of this act.” 

In Loyal’s Auto Exchange, Inc. v. Munch, 153 Neb. 
628, 45 N. W. 2d 913, this court said: ‘A purchaser who 
receives possession of an automobile without obtaining 
the certificate of title thereto, as required by our stat- 
ute, acquires no title or ownership therein. A subse- 
quent purchaser for value of the automobile, who ob- 
tains the certificate of title by complying with the stat- 
utory requirements relating thereto, obtains the title 
and ownership thereof. His title and ownership are 
superior to any rights the first purchaser may have.” 

The record shows that plaintiff held a valid certificate 
of title under the Kansas law. Hixson purported to as- 
sign such title to Commonwealth Trailer Sales under 
the authorization contained in the power of attorney. 
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The Commonwealth Trailer Sales accepted this evidence 
of Hixson’s authority to transfer the certificate of title. 
It presented the assignment of the certificate of title, 
the power of attorney, and other documents to the county 
clerk of Cheyenne County and induced the issuance of 
a certificate of title to itself. It is now contended that 
Commonwealth Trailer Sales had a valid certificate of 
title which was conclusive of its ownership and right to 
possession of the house trailer. Stich a contention is 
without merit. The possession of a certificate of title, 
though necessary to convey title to a motor vehicle, is 
not conclusive evidence of ownership. To hold that a 
certificate of title procured by theft, forgery, fraud, or 
misrepresentation was conclusive would operate to de- 
feat the very purpose of the legislation. The act con- 
templates that a valid certificate of title is required to 
transfer title to a motor vehicle. 

The defendant Commonwealth Trailer Sales contends 
that it is a purchaser for value. This is undoubtedly 
true, but it is not an innocent purchaser for value. It 
accepted an assignment of the certificate of title to the 
house trailer by one not authorized to assign the title 
or sell the house trailer. The want of authority was 
apparent from the power of attorney which it had in 
its possession. With knowledge of Hixson’s want of 
authority, it consummated the transaction and procured 
a wrongful issuance of a certificate of title to itself by 
which it sold and converted the property of the plaintiff. 

It is further argued by the Commonwealth Trailer 
Sales that plaintiff put the indicia of ownership of the 
house trailer in the hands of Hixson and that plaintiff 
cannot assert any rights against the purchaser brought 
about by the misplaced confidence in his agent. We are 
here dealing with a specific class of property, motor ve- 
hicles, which the Legislature has seen fit to subject to 
strict regulation with reference to the transfer of title. 
The plaintiff did not place the indicia of ownership re- 
quired by statute in the possession of Hixson. Common- 
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wealth Trailer Sales accepted an unauthorized title with 
knowledge of the want of authority. It knowingly ac- 
cepted a defective title. As between plaintiff and Com- 
monwealth Trailer Sales, it was the act and omission on 
the part of the latter that occasioned plaintiff's loss. It 
constituted an unlawful conversion of plaintiff’s house 
trailer and the trial court should have so held as a 
matter of law. 

The defendant I. L. Pindell is alleged to have contri- 
buted to the conversion of the house trailer by wrong- 
fully issuing, as county clerk of Cheyenne County, a 
certificate of title to the house trailer to Commonwealth 
Trailer Sales. At the close of all the evidence the de- 
fendant Pindell moved for a directed verdict, which the 
trial court sustained. The plaintiff contends this was 
error. 

The duty of a county clerk with reference to the is- 
suance of a certificate of title to a motor vehicle is set 
out in section 60-106, R. S. Supp., 1955. That section 
states in part: “(3) If a certificate of title has pre- 
viously been issued for such motor vehicle in this state, 
the application for a new certificate of title shall be ac- 
companied by such certificate of title duly assigned, 
unless otherwise provided for in this act. If a certificate 
of title has not previously been issued for such motor 
vehicle in this state, such application, unless otherwise 
provided for in this act, shall be accompanied by a 
manufacturer’s or importer’s certificate, as provided for 
in this act, a duly certified copy thereof, a certificate of 
title, a court order issued by a court of record, a manu- 
facturer’s certificate of origin, or an assigned registra- 
tion certificate, if the law of the other state from which 
such motor vehicle was brought into this state does not 
have a certificate of title law. The county clerk shall 
retain the evidence of title presented by the applicant 
and on which the certificate of title is issued. (4) The 
county clerk shall use reasonable diligence in ascertain- 
ing whether or not the statements in the application for 
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a certificate of title are true by checking the application 
and documents accompanying the same with the records 
of motor vehicles in his office. If he is satisfied that 
the applicant is the owner of such motor vehicle and 
that the application is in the proper form, the county 
clerk shall issue a certificate of title over his signature 
and sealed with his seal, but not otherwise.” 

The duty of the county clerk is to use reasonable 
diligence in ascertaining whether or not the facts in the 
application are true. The liability of the county clerk, if 
any, is for a failure to exercise due diligence in accord- 
ance with the requirements of the foregoing section. 
The fact that the improper issuance of a certificate of 
title may have assisted some person in consummating a 
conversion of a motor vehicle does not make such county 
clerk guilty of a conversion in the absence of fraud, con- 
spiracy, or bad faith. His liability, if any, is by direct 
action for a tortious failure to perform his duty, re- 
sulting in damage to the injured party. Consequently, 
a county clerk is not liable in conversion under the cir- 
cumstances here shown. Such county clerk is not a 
proper party defendant in the present litigation, and a 
verdict was properly directed in his favor for that reason. 

At the close of defendants’ evidence plaintiff moved 
for a directed verdict on all issues except the amount 
of damages. Separate motions as to each defendant were 
not made. The motion was properly overruled. The 
rule is: Where a joint motion for a directed verdict is 
made by the plaintiff at the close of defendants’ evidence 
against multiple defendants and the motion is not good 
as to one of them, the motion should be overruled. Con- 
sequently, the trial court did not err in overruling plain- 
tiffs motion for a directed verdict. 

At the close of all the evidence defendants moved 
for a directed verdict on behalf of each defendant. The 
trial court properly sustained the motion as to the de- 
fendant Pindell. The court erred in directing a verdict 
for the defendant Commonwealth Trailer Sales. 
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The judgment of the district court is affirmed as to 


the defendant Pindell and it is reversed and the cause 
remanded for a new trial as to the defendant Common- 
wealth Trailer Sales. 


AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 


In RE APPLICATION OF RUAN TRANSPORT CORP. OF 
NEBRASKA. 


Ruan TRANSPORT CoRP. OF NEBRASKA, APPELLEE, V. PEAKE, 


an 


Inc., Now R. B. “Dick” Witson, Inc., or NEBRASKA, 


APPELLANT. 
79 N. W. 2d 575 


Filed December 7, 1956. No. 34006. 


Public Service Commissions: Appeal and Error. By the provi- 
sions of section 75-406, R. R. S. 1943, the procedure to obtain 
reversal, modification, or vacation of any order of the Nebraska 
State Railway Commission is governed by the provisions in 
force with reference to appeals from the district courts to the 
Supreme Court. 

By the provisions of section 75-406, R. R. S. 
1943, where a motion for rehearing has been filed, the time for 
appeal runs from the date of the ruling of the Nebraska State 
Railway Commission on the motion for rehearing. 

By the provisions of section 75-405, R. R. S. 
1948, the time for appeal from the orders and rulings of the 
Nebraska State Railway Commission to the Supreme Court is 
limited to 1 month from the date of the entry of the order or 
ruling to which complaint is made. 

Statutes. Section 25-2221, R. R. S. 1948, provides that the time 
within which an act is to be done as therein provided shall be 
computed by excluding the first day and including the last; 
if the last be Sunday, it shall be excluded. 

Section 25-2221, R. R. S. 1948, establishes a uniform 
rule applicable alike to the construction of statutes and to 
matters of practice. 

The term calendar month, whether employed in stat- 
utes or contracts, and not appearing to have been used in a 
different sense, denotes a period terminating with the day of 
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the succeeding month numerically corresponding to the day of 
its beginning, less one. If there be no corresponding day of the 
succeeding month, it terminates with the last day thereof. 

7. Appeal and Error. The filing of the notice of appeal and the 
payment of the docket fee within the time prescribed by section 
25-1912, R. R. S. 1943, are jurisdictional requirements. 

If the appeal is not timely perfected within 1 month 

from the date of the entry of the order to which complaint is 

made, then this court has no jurisdiction. 


APPEAL from the Nebraska State Railway Commission. 
Appeal dismissed. 


Viren, Emmert & Hilmes and G. M. Gunderson, for 
appellant. 


J. Max Harding, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Simmons, C. J. 

This matter originated before the Nebraska State 
Railway Commission, hereinafter referred to as the 
commission, by an application of Ruan Transport Corp. 
of Nebraska for a certificate of convenience and neces- 
sity. Peake, Inc., filed a protest. Later pleadings were 
filed by R. B. “Dick” Wilson, Inc., of Nebraska, formerly 
Peake, Inc. For convenience we refer to the pleadings as 
those of the protestant. There were other parties be- 
for the commission. They are not involved in this 
appeal. 

The matter was referred to an examiner who held 
hearings and made his report to the commission. The 
protestant filed exceptions to the report. The commis- 
sion entered an order overruling the exceptions and 
granting in part the application. Protestant filed a mo- 
tion for rehearing and reconsideration. 

On January 13, 1956, the commission entered an 
order overruling the motion for rehearing and recon- 
sideration. 

On February 14, 1956, protestant filed notice of ap- 
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peal from the order entered on November 4, 1955, and 
from the order of January 13, 1956, denying protestant’s 
motion for rehearing and reconsideration, 

In the orders complained of, the commission ruled 
upon the question of the protestant’s interest in the pro- 
ceeding. It is that ruling that protestant desires to 
have reviewed here. Whether or not the certificate of 
public convenience and necessity should have been 
granted is not a question which protestant presents here. 

The crucial dates here are January 13, 1956, when the 
order denying the motion for rehearing and reconsider- 
ation was made and entered, and February 14, 1956, 
when the notice of appeal was received and filed by 
the commission. They go to the question of the juris- 
diction of this court to consider the appeal. 

By the provisions of section 75-406, R. R. S. 1943, the 
procedure to obtain reversal, modification, or vacation 
of any order of the commission is governed by the pro- 
visions in force with reference to appeals from the 
district courts to the Supreme Court. See In re Appli- 
cation of Airline Ground Service, Inc., 151 Neb. 837, 39 
N. W. 2d 809. 

By the provisions of section 75-406, R. R. S. 1943, where 
a motion for rehearing has been filed, the time for ap- 
peal runs from the date of the ruling of the commission 
on the motion for rehearing. By the provisions of section 
75-405, R. R. S. 1943, the time for appeal from the orders 
and rulings of the commission to the Supreme Court is 
limited to 1 month from the date of the entry of the 
order or ruling to which complaint is made. See In 
re Application of Chicago, B. & Q. R. R. Co., 154 Neb. 
281, 47 N. W. 2d 577. 

Section 25-2221, R. R. S. 1943, provides: “The time 
within which an act is to be done as herein provided, 
shall be computed by excluding the first day and in- 
cluding the last; if the last day be Sunday, it shall be 
excluded.” 

February 14, 1956, was on a Tuesday. 
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In State ex rel. Smith v. Nebraska Liquor Control 
Commission, 152 Neb. 676, 42 N. W. 2d 297, we held: 
“Section 25-2221, R. R. S. 1943, establishes a uniform 
rule applicable alike to the construction of statutes and 
to matters of practice.” 

Section 49-801, R. R. S. 1943 (enacted in 1947, Laws 
1947, c. 182, § 1, p. 601), provides: ‘Unless the con- 
text is shown to intend otherwise, words and phrases 
in the statutes of Nebraska hereafter enacted are used 
in the following sense: * * * (15) ‘Month’ means cal- 
endar month.” 

Sections 75-405 and 75-406, R. R. S. 1943, were en- 
acted in 1949. See Laws 1949, c. 218, p. 618. 

In McGinn v. State, 46 Neb. 427, 65 N. W. 46, 50 Am. 
S. R. 617, 30 L. R. A. 450, we defined calendar month 
as follows: “The term ‘calendar month,’ whether em- 
ployed in statutes or contracts, and not appearing to 
have been. used in a different sense, denotes a period 
terminating with the day of the succeeding month nu- 
merically corresponding to the day of its beginning, 
less one. If there be no corresponding day of the suc- 
ceeding month, it terminates with the last day thereof.” 

Tested by these rules it appears that the time for 
filing of a notice of appeal had expired before pro- 
testant filed its notice herein. As we held in the early 
case of Glore v. Hare, 4 Neb. 131: “We can no more 
extend the time one day than six months.” 

It also appears from the transcript that the $20 docket 
fee was paid to the commission on February 14, 1956. 

The filing of the notice of appeal and the payment of 
the docket fee within the time prescribed by section 25- 
1912, R. R. S. 1943, are jurisdictional requirements. See 
Moritz v. State Railway Commission, 147 Neb. 400, 23 
N. W. 2d 545. 

In re Application of Chicago, B. & Q. R. R. Co., supra, 
was an appeal from the commission to this court. We 
there held: “* * * if the appeal * * * is not * * * timely 
perfected within one month from the date of the entry of 
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the order to which complaint is made, then this court 
has no jurisdiction.” 


The appeal is accordingly dismissed. 
APPEAL DISMISSED. 


FRED ARTHUR EDMONDS, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
79 N. W. 2d 453 


Filed December 7, 1956. No. 34012. 


1. Criminal Law: Appeal and Error. The admission or rejection 
of cumulative evidence is ordinarily within the trial court’s dis- 
cretion, and its ruling thereon will not be held erroneous by the 
Supreme Court unless abuse of such discretion clearly appears. 

In a case where the main fact has been proved 
and is not disputed the exclusion of other evidence in support 
of that fact may not be regarded as prejudicial error. 

8. Homicide. Manslaughter is a crime of violence within the mean- 
ing of section 29-2620, R. R. S. 1948, and on conviction of this 
crime the imposition of an indeterminate sentence by the trial 
court is erroneous. 

4. Homicide: Appeal and Error. An indeterminate sentence im- 
posed in the case of a conviction for manslaughter, although 
erroneous, does not entitle the party convicted to a new trial. 
The proper procedure is to remand the cause to the district 
court for the imposition of a proper sentence. 


Error to the district court for Douglas County: JAMES 
T. ENGLISH, JupGE. Reversed and remanded with direc- 


tions. 
Schrempp & Lathrop, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for defendant in error. 


Heard before Smmmons, C. J., CARTER, MESSMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


YEAGER, J. 
This is a criminal action wherein Fred Arthur Ed- 
monds and Gerald Carter, as defendants, were charged 
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in an indictment with the crime of manslaughter. By 
the indictment it was charged that they did unlawfully 
kill and slay G. W. DuBose. Fred Arthur Edmonds 
was tried separately to a jury on the charge and was 
convicted. From the conviction he filed a motion for new 
trial, which was overruled, whereupon he was sentenced 
to serve a term of not less than 6 nor more than 8 years 
in the State Reformatory for Men. 

For the purpose of obtaining a reversal of the con- 
viction and sentence he has brought the case here for 
review by petition in error. He is plaintiff in error but 
will for convenience hereinafter be referred to as the 
defendant. The State of Nebraska is defendant in error 
but it will be referred to as the State. 

The only question presented to this court by the de- 
fendant’s assignments of error is that of whether or not 
the trial court erred in the exclusion of evidence offered 
on behalf of the defendant. No question of the suffi- 
ciency of the evidence of the State to sustain the con- 
viction is presented. This is specifically declared in 
the brief of the defendant as follows: ‘However, in 
line with counsel’s feeling that one clear-cut reversible 
error is better than a multiplicity of close legal questions 
the sufficiency of the State’s evidence is not raised 
herein.” 

The evidence summarized to the extent necessary to 
relate it here supporting the verdict of the jury is as 
follows: On September 8, 1954, at about 11:30 p. m., 
G. W. DuBose was standing beside an automobile which 
was stopped a short distance north of Twenty-first and 
Locust Streets in East Omaha, Nebraska, in front of a 
tavern known as Givens Bar when the defendant herein 
and Gerald Carter approached DuBose and knocked, 
threw, or pushed him to the ground or pavement, kicked 
him, moved him a short distance, and then got into an- 
other automobile and drove away. The evidence does 
not disclose clearly whether the fall of DuBose was on 
a dirt or paved surface. There was no altercation be- 
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fore the attack and no offer or threat of resistance or 
of offensive action on the part of DuBose. The evi- 
dence does not disclose any movement of DuBose after 
his placement by the defendant and Carter after the 
attack. There is evidence from eye-witnesses that at 
the time DuBose was in an intoxicated condition. A 
short time after the attack some one called the office of 
the sheriff of Douglas County, Nebraska, and a deputy 
sheriff responded to the call. He went to the scene and 
found DuBose, examined his pulse, and arrived at the 
opinion that he was dead. 

Thereafter the body was removed to the University 
of Nebraska Medical College Hospital where an autopsy 
was conducted by a competent and qualified pathologist. 
This was started about 5:30 a. m. September 9, 1954. 
The visual examination disclosed some coagulated blood 
mixed with dirt about the mouth, a laceration about one- 
half inch long beneath the lower lip, a small amount of 
blood in the center about the gums, and a few super- 
ficial bruises or abrasions scattered on the body surface. 

Inside the cranial cavity and beneath what was termed 
the arachnoid membrane there was found a hemorrhage 
or free blood in an amount estimated to be 40 to 50 
cubic centimeters or 2 ounces. The free blood or hem- 
orrhage, which was found, caused the death because of 
its passage into the brain stem in which were the cen- 
ters of control leading to the heart, thus producing pres- 
sure and destroying the functioning of the brain and 
producing heart stoppage. 

After the pathologist had described the condition 
which had been found and had given his opinion as to 
the immediate cause of death, a hypothetical question 
was propounded to him containing the essentials of the 
testimony as to what had been visited upon DuBose 
immediately before his death. The witness was asked 
to assume the truth of the hypothesis, couple with it 
his findings, and give his opinion as to the cause of the 
death. The opinion given was that the trauma de- 
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scribed produced the condition which was the cause of 
death. 

As already pointed out the defendant does not con- 
tend that this evidence was not sufficient to sustain a 
verdict. The point advanced, as we interpret it, is that 
evidence was rejected from which, if it had been ad-: 
mitted, a conclusion could be reached that the hem- 
orrhage which caused the death flowed from a cause or 
causes other than the attack upon DuBose which was 
described. 

There are two assignments of error. By the first, the 
argument, and a reference to the testimony of the path- 
ologist whose testimony has been reviewed herein, it 
appears that the defendant is contending that certain 
evidence rejected coupled with that of the pathologist 
would support a conclusion that the hemorrhage which 
caused the death was produced by intoxication which 
in its turn produced an aneurysm rather than trauma. 

The answer to one phase of this is that the evidence of 
the State clearly and unequivocally disclosed that Du- 
Bose was intoxicated in a high degree. The evidence 
in this respect came in in an irregular manner but no ob- 
jection was taken to the method or means by which it 
came into the evidence. It would have been cumulative 
on a Subject proved and not in dispute, and therefore 
even if it was admissible it was not error to reject it. 

The rule is well established that the admission or re- 
jection of cumulative evidence is ordinarily within the 
trial court’s discretion, and its ruling thereon will not 
be held erroneous by the Supreme Court unless abuse 
of such discretion clearly appears. Young v. Kinney, 
85 Neb. 131, 122 N. W. 679; Horky v. Schroll, 148 Neb. 
96, 26 N. W. 2d 396; O’Dell v. Goodsell, 152 Neb. 290, 
41 N. W. 2d 123; Klinginsmith v. Allen, 155 Neb. 674, 
53 N. W. 2d 77. 

The cases cited are all civil actions but as evidenced 
by what was said in Kelly v. State, 51 Neb. 572, 71 N. 
W. 299, as follows, the rule is the same in criminal cases: 
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“The main fact had been proved by other witnesses and 
was not disputed; hence the rights of plaintiff in error 
were not prejudiced by the exclusion of the testimony, 
and there was no available error.” 

Another inferable phase is that this was offered as 
foundation for proof of an aneurysm. The answer to 
this other phase is that it could not be regarded as the 
rejection of evidence foundational for proof that the 
hemorrhage was caused by an aneurysm and not by 
trauma since there was no proof or offer of proof that 
the hemorrhage was thus caused. The only evidence 
offered or adduced on this subject was the testimony of 
the pathologist and his testimony was to the contrary. 

The defendant urges that under the following stated 
proposition of law in his brief that this offered evidence 
was admissible and that the rejection of it was error: 
“Any factual testimony, the effect, tendency or design 
of which, when presented to the mind, is to produce a 
persuasion either affirmative or disaffirmative of its ex- 
istence is relevant and admissible testimony.” Cited in 
support of the proposition are 20 Am. Jur., Evidence, § 
247, p. 241, and 31 C. J. S., Evidence, § 158, p. 866. 

The statement is apparently a paraphrase of language 
appearing in the section referred to in American Jur- 
isprudence. As such however it omits an important 
element contained in the statement in the text. The 
omitted element declares that the evidence of the fact 
must have the “ ‘effect, tendency, or design * * * to pro- 
duce a persuasion concerning the existence of some other 
matter of fact * * *?” 

In the state of the record as it has come to this court 
this offered evidence did not come within the bounds of 
this test. 

The second assignment of error relates to refusal to 
admit evidence of irritability of DuBose 6 or 7 hours 
before his death in surroundings and under circumstances 
having no relationship to the incidents involved in his 
death. In argument it is urged substantially that this 
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was symptomatic evidence of mounting pressure from 
a brain hemorrhage prior to the occurrence which caused 
the death of DuBose and that the jury had the right to 
consider it in that light. 

It appears that nothing further needs to be said as 
to this assignment except that the determination made 
upon the first assignment is equally appropriate here for 
the reasons which were stated there. Both of the as- 
signments of error are without merit. 

An error not assigned in the brief was called to the 
attention of the court at the time the case was heard 
which requires consideration. 

As pointed out the sentence imposed was for not less 
than 6 nor more than 8 years. This was an indeterminate 
sentence within the meaning of section 29-2620, R. R. 
S. 1943. Manslaughter is a crime of violence within 
the meaning of this section. Also within the meaning of 
the section an indeterminate sentence imposed is erro- 
neous. Strong v. State, 106 Neb. 339, 183 N. W. 559; Lar- 
son v. State, 125 Neb. 789, 252 N. W. 195; Fisher v. State, 
154 Neb. 166, 47 N. W. 2d 349. 

As is made clear in Strong v. State, supra, the impo- 
sition of an indeterminate sentence does not invalidate 
the conviction. The only effect is to require that the 
cause shall be remanded to the district court for the 
imposition of a proper sentence. 

On the record herein the conclusion reached is that 
there is no error necessitating a new trial, but the judg- 
ment is reversed and the cause remanded with directions 
to the trial court to impose a sentence of a definite term. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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Rubi HAvuFE, APPELLANT, V. AMERICAN SMELTING & 
REFINING Co., APPELLEE. 
79 N. W. 2d 570 


Filed December 7, 1956. No. 34083. 


Workmen’s Compensation. The rules of law which are applicable 
and controlling in this case appear in Feagins v. Carver, 162 Neb. 
116, 75 N. W. 2d 379. 


AppEAL from the district court for Douglas County: 
Patrick W. Lyncu, Jupce. Affirmed. 


Herbert F. Spielhagen, Alfred A. Fiedler, and Joseph 
V. Benesch, for appellant. 


Fraser, Crofoot, Wenstrand, Stryker & Marshall and 
Robert G. Fraser, for appellee. 


Heard before Smvmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


CHAPPELL, J. 


On April 27, 1955, plaintiff, Rudi Haufe, filed his pe- 
tition in the Nebraska Workmen’s Compensation Court, 
seeking a compensation award. His petition alleged in 
substance that on April 23, 1954, while employed as a 
laborer by defendant, American Smelting & Refining Co., 
he sustained disabling injuries to his head which were 
caused by an accident arising out of and in the course of 
his employment. 

The accident and injuries were alleged to have oc- 
curred in the following manner: “While plaintiff was 
working on a kettle of hot lead, a crane struck a shovel 
which hit the upper part of plaintiff’s legs, throwing him 
to the floor.” Defendant’s answer thereto admitted that 
plaintiff sustained some personal injuries while employed 
by defendant on April 23, 1954. Defendant then denied 
generally and expressly denied that plaintiff sustained 
an accident as defined and determined under the pro- 
visions of the Nebraska workmen’s compensation law, 
and prayed for dismissal of plaintiff’s petition. 
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After a hearing upon such issues by one judge of the 
compensation court, it was found and adjudged that the 
evidence adduced was inconsistent with the allegations 
of plaintiff’s petition and failed to show the occurrence 
of any such accident as alleged; that the evidence failed 
to show that the injuries about which plaintiff com- 
plained were caused by an accident arising out of plain- 
tiff’s employment; that the evidence failed to establish a 
compensable status in plaintiff; and that his petition 
should be dismissed. 

Thereafter plaintiff filed an application for rehearing 
before the compensation court en banc and a motion for 
leave to amend his petition by interlineation to allege 
that the accident and injuries occurred in a different 
manner, as follows: ‘While plaintiff was working near 
a kettle of lead, a shovel knocked the plaintiff to the 
floor, causing him severe injuries.” Over objections of 
defendant, leave was granted plaintiff to so amend, and 
after a hearing en banc, plaintiff’s petition was dismissed 
upon the ground “That the plaintiff has failed to meet 
the burden of proof required to establish by a prepon- 
derance of the evidence that the injuries of which he 
complains resulted from an accident arising out of and 
in the course of his employment by the defendant * * *.” 

Therefrom plaintiff appealed to the district court 
where, after a hearing, judgment was rendered which 
affirmed the judgment of dismissal rendered by the 
compensation court on rehearing en banc, and dismissed 
plaintiff’s petition on appeal. 

Plaintiffs motion for new trial was overruled and 
he appealed to this court, assigning that the findings and 
judgment of the trial court were not sustained by the 
evidence but were contrary thereto. We do not sustain 
the assignments. 

The sole question presented is whether or not plain- 
tiff established by a preponderance of the evidence that 
his claimed personal injuries were caused by an acci- 
dent arising out of and in the course of his employment 


VoL. 163] SEPTEMBER TERM, 1956 33] 
Haufe v. American Smelting & Refining Co. 


by defendant. We conclude that he did not. 

In Feagins v. Carver, 162 Neb. 116, 75 N. W. 2d 379, 
this court recently reaffirmed that: “An appeal to this 
court in a workmen’s compensation case is considered 
and determined de novo upon the record. 

“A compensable injury within the Workmen’s Com- 
pensation Act is one caused by accident arising out of 
and in the course of the employment. 

“An accident within the Workmen’s Compensation Act 
is an unexpected and unforeseen event happening sud- 
denly and violently and producing at the time objective 
symptoms of injury. 

“In order to recover, the burden of proof is upon the 
claimant in a compensation case to establish by a pre- 
ponderance of the evidence that personal injury was 
sustained by the employee by an accident arising out of 
and in the course of his employment. 

“An award of compensation under the Workmen’s 
Compensation Act may not be based on possibilities, 
probabilities, or speculative evidence. 

“The rule of liberal construction of the Workmen’s 
Compensation Act applies to the law, not to the evidence 
offered to support a claim by virtue of the law. The 
rule does not dispense with the necessity that claimant 
shall prove his right to compensation within the rules 
above set forth nor does it permit a court to award com- 
pensation where the requisite proof is lacking.” See, 
also, Jones v. Yankee Hill Brick Manufacturing Co., 161 
Neb. 404, 73 N. W. 2d 394; Chiles v. Cudahy Packing Co., 
158 Neb. 713, 64 N. W. 2d 459. 

In the light of such applicable and controlling rules we 
have examined the record, which fairly discloses as fol- 
lows: Plaintiff, 34 years old at time of trial en banc, 
is a German who came from Selacia. He had served 3 
years in the German army. During that service he was 
shot and wounded in his left shoulder by a Russian 
patrol. He was thereafter hospitalized for a year and 
discharged. Because of such wound he could not lift 
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his left arm higher than his shoulder, but he was able 
to do heavy work. He had an eighth-grade education 
in Germany, and although he could speak English fairly 
well, his testimony was adduced through an interpreter. 
He had lived in Omaha 3 years and had been employed 
by defendant since October 7, 1952. 

On April 23, 1954, the date of his injuries, plaintiff was 
paired with another employee of defendant, who for 
brevity will be called partner. On that date they were 
working with and about press kettle No. 6 in defend- 
ant’s plant on the night shift, 11 p. m. to 7 a.m. At 
about 4 a. m. plaintiff was injured while he and his 
partner were changing shovels from kettle No. 5 to kettle 
No. 6 and attempting to hook such shovel up to the 
chain on a jib crane suspended over it. The shovel, 
used to skim off lead, is a heavy tool about 15 feet long, 
with a spoon-like ladle on one end and a handle on the 
other. It is attached to the jib crane by inserting a 
hook on the end of a vertical chain dangling from the 
jib crane into an eye located on the shovel about one- 
fourth the distance from the ladle to the handle. The 
shovel was heavy enough and the chain short enough 
so that it required two men to hook it up. 

Plaintiff’s testimony with regard to the alleged acci- 
dent, which was confusing, conflicting, and speculative 
in several material respects, tended to establish as 
follows: In order to hook up the shovel, carried over 
from kettle No. 5 to kettle No. 6, the ladle was placed 
on the rim of kettle No. 6, and plaintiff held it up by the 
handle on the other end while his partner attempted to 
hook the chain through the eye of the shovel. The 
shovel belonging to kettle No. 6 had been taken there- 
from because it was fouled with lead. A press was 
then down inside kettle No. 6 about 2 or 2% feet, 
and was located therein about one-half foot from the 
right side of such kettle, so plaintiff and his partner 
placed the tip end of the shovel down under the rim of 
the press, which left about two-thirds or 10 feet of the 
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heavy part of the shovel resting against the edge in the 
corner of kettle No. 6, where the shovel extended at an 
angle into the air about 3 feet above and just to the 
right of plaintiff’s head. While trying to hook up the 
shovel from kettle No. 5 to the jib crane at kettle No. 
6, plaintiff changed his position in order to get out of 
the way of an 8,000-pound dipper suspended from heavy 
monorail overhead crane No. 4 which was moving fast 
across and above the floor. At that time the press 
started vibrating and swinging, which caused the shovel 
so inserted in kettle No. 6 to slip and strike plaintiff 
on the right side of his head, knocking him unconscious 
to the floor, and causing him serious and permanent 
injuries to his head. 

With regard to the alleged accident, a workman who 
was peeved and disgruntled because he had not been 
given plaintiff’s assignment that night and who was no 
longer in defendant’s employ at time of trial, admitted 
that he was probably 40 or 50 feet away from plaintiff 
and his partner at the time of the incident, but claimed 
to have seen it, and substantially corroborated plaintiff’s 
version aforesaid with regard to the manner and cause 
of plaintiff’s injuries. However, several other witnesses 
who were working or waiting nearby did not remember 
seeing such witness there on duty that night. 

Right after plaintiff was injured, he was taken to and 
treated at Methodist Hospital in Omaha, where he re- 
mained 9 days. Although plaintiff testified that he 
had never before had any fainting spells or dizziness, 
and that he was unconscious for 6 days after the injury, 
the hospital and medical records refute that contention. 
They show that plaintiff “Recovered consciousness on 
evening of 4/25” and had “uneventful convalescence 
since.” They also show that on April 26, 1954, plaintiff 
stated in his history given to an attending physician 
that “‘as a child he had 2-3 episodes of ‘unconsciousness’ 
suggestive of epilepsy and that during the war he also 
had 2-3 episodes.” Further, in prognosis notes made 
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by an attending physician on May 2, 1954, it is stated: 
“patient fell at work 4/23/54 striking back of head on 
concrete floor. Witnesses state that he suddenly stopped 
work, clenched his fists at his side & then fell back- 
ward e his body rigid. Questionable history of two 
previous seizures suggestive of grand mal.” 

Upon leaving the hospital plaintiff went home where 
he stayed 3 weeks, after which time he started back 
to work regularly for defendant and continued to do so 
until sometime in April 1955 when he quit because he 
claimed headaches, pain in his legs, weakness, and 
dizziness. In the meantime, plaintiff was examined by 
four eminent physicians. Plaintiff remembered giving 
a history to one of them, who reported that: “The his- 
tory strongly suggests that the patient fell spontaneously 
from some cause within himself. The fact that he stiff- 
ened and fell rigid strongly suggests an epileptic attack. 
If the history he previously gave at the Methodist Hos- 
pital is correct, he has had previous episodes of loss of 
consciousness, this also would strongly suggest a diag- 
nosis of idiopathic epilepsy. * * * There is no indication 
that there will be any permanent disability.” 

In that connection, there is no question that plaintiff 
and his partner were attempting to hook the shovel up 
to the jib crane at kettle No. 6 at the time plaintiff was 
injured, but the evidence is overwhelming that his in- 
juries were not caused by any accident arising out of 
and in the course of his employment by defendant. 

In that connection, the testimony of plaintiffs part- 
ner was in all material respects contrary to that ad- 
duced by plaintiff. In such respect, he testified that the 
ladle of the shovel taken from kettle No. 5 was resting 
on a projection of the press beam and not on the rim 
of kettle No. 6 as plaintiff held up the handle end of 
the shovel while his partner, with his back to plaintiff 
about 4 feet away, grabbed the chain to hook it up in 
the eye of the shovel; that the shovel, taken from kettle 
No. 6, was lying on the floor on the other side of kettle 
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No. 6 and never was wedged under a press inside such 
kettle; and that no overhead crane ever came by them 
at all prior to plaintiff’s injury. He did not see plaintiff 
fall to the floor, but knew that plaintiff dropped his end 
of the shovel, and, turning, saw him lying injured on 
the floor. 

An eyewitness, who was only about three steps from 
plaintiff and watching the operation when plaintiff was 
injured, testified that at that time no shovel was wedged 
under the press in kettle No. 6 as claimed by plaintiff, 
but that the shovel taken from kettle No. 6 was lying 
on the floor between kettles Nos. 5 and 6; that no over- 
head cranes were moving at that time; and that plaintiff 
simply stiffened, let loose the end of the shovel, and 
rigidly fell backwards, fast and heavy like in a spasm, 
hitting his head on the concrete floor. 

Another eyewitness, who was standing about 20 feet 
from plaintiff and watching the operation at the time 
plaintiff was injured, testified that no overhead cranes 
were operating at the time and that no shovel was 
wedged down in kettle No. 6 as claimed by plaintiff, 
but that the shovel taken therefrom was lying over 
behind that kettle on the floor; and that all at once plain- 
tiff simply let his hands go down, dropped the shovel, 
and fell back fast, flat on his back on the concrete floor. 

There were four heavy overhead monorail cranes in 
defendant’s plant. In that connection, however, the 
head crane operator assigned to operate overhead crane 
No. 4 on that date, 11 p. m. to 7 a. m., and another over- 
head crane operator assigned to crane No. 2, both testi- 
fied that no such cranes were operating at all at the time 
plaintiff was injured; that crane No. 4 was from 200 
to 300 feet away from plaintiff and had not been moving 
for about 15 minutes; that crane No. 3 was 50 or 60 feet 
away from plaintiff and had not been moving for about 
15 minutes; that crane No. 2 was about 100 feet away 
from plaintiff and had not been moving for about 20 
minutes; and that crane No. 1 had not been operating 
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at all that night. Thus plaintiff’s version that overhead 
crane No. 4 or any other overhead crane moved across 
the floor and set up a vibration which loosed a shovel 
pressed down at an angle in kettle No. 6, causing it to 
strike plaintiff on the head and injure him, was com- 
pletely refuted. 

We conclude that plaintiff failed to meet the burden 
of proof required to establish by a preponderance of 
the evidence that the injuries of which he complained 
were caused by an accident arising out of and in the 
course of his employment by defendant. Rather, a pre- 
ponderance of the evidence clearly establishes that 
plaintiff’s injuries were caused by some physical reaction 
within himself which suddenly felled him backward 
and down, causing his head to strike the concrete floor. 

For reasons heretofore stated, the judgment of the 
trial court which affirmed the judgment of the Nebraska 
Workmen’s Compensation Court en bane and dismissed 
plaintiff’s petition on appeal, should be and hereby is 
affirmed. All costs are taxed to plaintiff. 

AFFIRMED. 


LAURA BOWMAN, APPELLANT, V. Ray BOWMAN, APPELLEE. 
79 N. W. 2d 554 


Filed December 7, 1956. No. 34035. 


1. Divorce: Appeal and Error. An appeal from a judgment mod- 
ifying a decree of divorce by authority of section 42-324, R. R. S. 
1943, is considered and decided by this court de novo upon the 
record made in the trial court. 

2. Divorce. An alimony award, which is not a definite sum in 
gross, made in a decree of absolute divorce may be modified as 
to future installments upon adequate showing of changed cir- 
cumstances since the decree was rendered. 

A material change in the condition of the parties since 
the rendition of the decree of divorce is a prerequisite to a modi- 
fication of the decree. 

4, Marriage. The making of a common-law marriage in this state 
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is prohibited by section 42-104, R. R. S. 1948, which prohibition 
was enacted in 1923. 

5. Marriage: Divorce. A provision for termination of alimony 
upon remarriage of the recipient contemplates and requires a 
valid remarriage. 

6. Marriage. An indispensable requisite of a common-law marriage 
is a mutual] agreement presently to become man and wife by 
persons qualified under the law to make such a compact and it 
must contemplate a permanent marital relationship of the 
parties to the exclusion of all others. 

A requirement of a common-law marriage is that the 
parties must hold themselves out as husband and wife in the 
community where they reside. 

8. Divorce. If a decree of absolute divorce awards alimony, the 
subsequent improper conduct, however gross, of the woman is 
no cause for discharging the former husband from such alimony 
because after the decree the woman no longer owes any duty of 
proper conduct to her former husband and violates no duty to 
him by her unseemly behavior. 


ApPpEAL from the district court for Thomas County: 
Ernest G. KroGER, JupGE. Reversed and remanded with 
directions. 


William B. Quigley and Davis, Healey, Davies & Wil- 
son, for appellant. 


Evans & Evans, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


BosLaucH, J. 

Appellee, who had been divorced because of his ex- 
treme cruelty toward appellant, seeks to modify the 
award of alimony made in the divorce decree on the 
grounds that his financial condition has been impaired 
since the decree; that appellant is able to support her- 
self; and that she has been, as appellee asserts, living 
and cohabiting with Roy W. Mason and such conduct 
constitutes remarriage within the meaning of the decree 
terminating alimony on that contingency. 

The parties, by their respective pleadings in the di- 
vorce case, asked the court, in the event a divorce was 
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awarded to appellant, to approve an agreement they 
had made in writing as a settlement of their property 
rights. The trial court sustained the petition of appel- 
lant, awarded her a divorce, approved the property set- 
tlement of the parties, and found and decreed that the 
property and income rights of the parties should be and 
were adjusted and determined in accordance with the 
property settlement of the parties which was made by 
incorporation therein a part of the decree. There was 
no appeal from that adjudication and it became final 
November 5, 1952. The pending proceedings were com- 
menced on June 14, 1954. 

The agreement of the parties recited that it was and 
should be, in the event of a divorce between them, 
approved by the court as a complete settlement of all 
their rights in the property then owned by them and as 
fair alimony to appellant; that described personal prop- 
erty was awarded to appellant as her separate and ab- 
solute property; that appellee should pay to appellant 
$100 per month alimony and support money commencing 
on the date of the agreement and continuing until the 
remarriage or death of appellant or the death of the 
appellee if he predeceased her; that appellant released 
all interest she had in the personal estate of appellee 
and all interest in any future-acquired property of ap- 
pellee; and that appellee released all his interest in 
property then owned or subsequently acquired by 
appellant. 

Appellant on May 15, 1954, filed a praecipe for the 
issuance of an execution against appellee for the collec- 
tion of $900 alleged delinquent alimony payments. The 
petition of appellee to modify the divorce decree was 
filed June 14, 1954, and an amended petition was sub- 
sequently filed which contained the following state- 
ments: 

The decree required appellee to pay appellant $100 
per month until she contracted another marriage. She 
had been living and cohabiting with Roy W. Mason, 
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hereafter called Mason, as his wife. Appellee does not 
know whether they have contracted a legal marriage or 
whether they are consorting as man and wife without 
wedlock. It was the intention of the property settlement, 
made a part of the decree of divorce, that the $100 pay- 
ment to appellant should continue only so long as she 
was unmarried. She is not dependent for support on 
appellee because of her association with Mason. The 
financial condition of appellee has changed since May 
5, 1952, and he is unable to make the payments exacted 
by the decree. Appellant has good health, is an ex- 
perienced cook and waitress, and is able to support her- 
self. 

The answer of appellant admitted the $100 per month 
awarded her was, by the terms of the decree, to continue 
until she remarried, denied the other allegations made 
by appellee, and alleged: That the claims of misconduct 
by her made by appellee were false and were intended 
by him to defame her character for the purpose of at- 
tempting to escape payment of the decreed and adjudi- 
cated alimony; that she, by her efforts during their mar- 
riage relationship, contributed materially to the accu- 
mulation of property by appellee; and that the property 
settlement approved by the decree represented her share 
of the family property and was in lieu of a lump sum 
award to her. 

The proceedings at the hearing had of the matters pre- 
sented by the pleadings consisted of testimony produced 
by appellee and findings by the court that appellant was 
living and cohabiting with Mason under circumstances 
which would constitute a common-law marriage if the 
same were permissible under the law of Nebraska; that 
the occurrence contemplated by the parties and set 
forth in the settlement agreement existed; and that the 
decree of divorce should be and it was modified to re- 
lieve appellee from payment of $100 per month to appel- 
lant from and after June 27, 1955. This appeal is from 
that order of the trial court. 
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The argument of appellee, that if a party moves to 
dismiss or demurs to the evidence of the other party at 
the close of the evidence, the question presented to the 
court for the purpose of the motion is whether or not 
the evidence is sufficient to sustain a judgment for the 
other party, is inapplicable to this appeal. If the dis- 
trict court had sustained the demurrer of the appellant 
to the evidence, the question for review would have been 
whether the evidence, with reasonable inferences there- 
from, was or was not sufficient to have legally justified 
a decision for appellee. That is what occurred in the 
cases cited by appellee for his contention. In this case 
the demurrer of appellant to the evidence of appellee 
was denied. Appellant rested and a judgment in favor 
of appellee was rendered upon the entire record made at 
the trial. This appeal from the judgment must be tried 
de novo upon the record made at the trial. Peterson v. 
Peterson, 152 Neb. 571, 41 N. W. 2d 847; Holmes v. 
Holmes, 152 Neb. 556, 41 N. W. 2d 919; McNamee v. Mc- 
Namee, 154 Neb. 212, 47 N. W. 2d 383; Schwarting v. 
Schwarting, 158 Neb. 99, 62 N. W. 2d 315. 

An alimony award, unless it is an allowance of a 
definite sum in gross, may be modified as to future pay- 
ments upon adequate showing of changed circumstances 
even though the award is, at least in part, a division of 
property of the parties accumulated during the marriage. 
A material change in the condition of the parties since 
the rendition of the decree of divorce is a prerequisite to 
such a modification. In Dunlap v. Dunlap, 145 Neb. 735, 
18 N. W. 2d 51, it is said: “In the absence of such judg- 
ment (an unqualified allowance of alimony in gross) 
the court, upon proper petition and showing thereon, 
has power to revise and alter its awards of alimony as 
to future payments under the provisions of section 42- 
324, R. S. 1943. * * * The basis for changing such pay- 
ments in the future must be founded upon new facts 
which have occurred since the decree was entered, and, 
in the absence of such facts, the matter is deemed to be 
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res adjudicata between the parties.” See, also, § 42- 
324, R. R. S. 1943; McIlwain v. McIlwain, 135 Neb. 705, 
283 N. W. 845; Morris v. Morris, 137 Neb. 660, 290 N. 
W. 720. 

Appellee asserted as a basis of modification of the de- 
cree three things: That appellant was living and co- 
habiting with Mason as his wife but appellee did not 
know whether or not they had contracted a legal mar- 
riage and that by virtue thereof appellant was not de- 
pendent upon appellee for support; that the financial 
condition of appellee was impaired; and that appellant 
is experienced as a cook and waitress and able to sup- 
port herself. 

There was a total failure to establish that appellant 
was able to support herself. The reference to her em- 
ployment as a waitress was made incidentally as a back- 
ground for an answer to a question on an unrelated is- 
sue. It is more important, however, that by a declara- 
tion of appellee appellant was acting as a waitress at 
the time the divorce case was tried. It was a fact exist- 
ing at the time of the decree and the fact therefore is 
res judicata in this proceeding. It is important also that 
there was a failure to prove or any attempt to show 
regularity of the engagement or the earnings appellant 
received. Consequently there was no basis in this re- 
spect for modification of the award of alimony. Morris 
v. Morris, supra. A further reason why any employ- 
ment of appellant was not a reason for modification is 
that the monthly payments were, under the decree, a 
repayment to her for property and assets contributed 
to the marriage and accumulated thereto by her efforts 
and not solely a provision for support. Any evidence 
of her employment without competent proof of ina- 
bility of appellee to respond to the financial require- 
ments of the decree is not material in this proceeding 
for modification. Morris v. Morris, supra. 

The claims of appellee that his financial condition has 
become materially unfavorable since the decree of di- 
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vorce was rendered and that he does not have money, 
property, or earning ability to meet the payments to 
appellant and because thereof they are unjust’ and in- 
equitable are unimportant because there is no proof of 
the truth of any of them. Appellee was a witness at 
the hearing but he made no claim of a decline in his 
financial position after the decree of divorce was granted. 
There is no issue in this appeal of altered financial ability 
of appellee. 

The record is certain that the basis on which the trial 
court modified the divorce decree was the charges of 
wrongful association of appellant with Mason. The evi- 
dence concerning this is all that appellee can rely upon 
to support his contention of changed circumstances since 
the divorce case was decided. The single basic issue 
is thus squarely presented. That issue is whether or 
not the acts attributed to appellant by the proof are 
sufficient to sustain the adjudication herein terminating 
the monthly alimony payments to appellant. The reason 
of the court for discontinuing alimony to her was that 
she was consorting with Mason “under circumstances 
which would constitute a common-law marriage” if such 
a marriage were permissible under the substantive law 
of the State of Nebraska and that this is equivalent to 
remarriage which, by the terms of the decree of divorce, 
is a ground for discontinuing alimony to appellant. 
These conclusions are each incorrect. 

The finding of the district court herein that the con- 
tingency of remarriage of appellant, provided as a basis 
of terminating alimony to her, had occurred is without 
support by either pleading or proof. Appellee in his 
petition says that he does not know that appellant has 
married since the decree of divorce. He did not attempt 
to say in his testimony, neither did he produce any 
other evidence, that she had remarried. The making of 
a common-law marriage in this state is prohibited by 
section 42-104, R. R. S. 1943, which prohibition was en- 
acted in 1923. Collins v. Hoag & Rollins, 122 Neb. 805, 
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241 N. W. 766; Scott v. Scott, 153 Neb. 906, 46 N. W. 2d 
627, 23 A. L. R. 2d 1431; Ragan v. Ragan, 158 Neb. 51, 
62 N. W. 2d 121; Binger v. Binger, 158 Neb. 444, 63 
N. W. 2d 784. 

The effect of the record is to deny that appellant has 
entered into a legally valid marital relationship since 
the decree of divorce and of course it cannot be correctly 
said that she has remarried. A provision for termination 
of alimony upon remarriage of the recipient requires a 
valid remarriage and the reason this is true is that it 
is unjust that a woman should have support or an equi- 
valent from each of two men during the same period. 
This is well stated in 17 Am. Jur., Divorce and Separa- 
tion, § 610, p. 475: “Aside from positive unseemliness, 
it is illogical and unreasonable that she should have the 
equivalent of an obligation for support by way of ali- 
mony from a former husband and an obligation from a 
present husband for an adequate support at the same 
time. It is her privilege to abandon the provision made 
by the decree of the court for her support under sanc- 
tions of the law for another provision for maintenance 
which she will obtain by a second marriage; and when 
she has done so, the law will require her to abide by 
her election since there is no reason why she should not 
do so.” See, also, Sleicher v. Sleicher, 251 N. Y. 366, 
167 N. E. 501; Gaines v. Jacobsen, 308 N. Y. 218, 124 N. 
E. 2d 290, 48 A. L. R. 2d 312. 

The state has an interest in insisting that the legal 
obligation of the husband to pay alimony to his divorced 
wife is not improperly terminated and this is intensified 
when the divorce resulted from the fault of the husband 
and the payments, as in this case, represent, in whole 
or in part, repayment to the wife for her material con- 
‘tributions to the marriage and to the assets of the hus- 
band. The court said in Christiano v. Christiano, 131 
Conn. 589, 41 A. 2d 779, 6 A. L. R. 2d 853: “* * * it is 
definitely recognized that the state has not only a social 
but a financial interest in making effective provisions 
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for alimony awarded a divorced wife. That interest 
grows out of the fact that the state or its subdivisions 
should not be called upon to make expenditures on ac- 
count of a woman whose former husband, divorced for 
his misconduct, ought to support her.” 

The reason for the discontinuance of alimony allow- 
ance upon the recipient contracting another marriage is 
that, in that event, the legal obligation of the second 
husband supplants that of the first. There has been no 
marriage of anyone interested in this case capable of 
imputing a legal obligation to anyone but appellee. The 
law of the state that no marriage shall exist unless a 
license has been issued and a solemnization of marriage 
rites has been observed prevents a conclusion that the 
remarriage of appellant has occurred. The record is 
silent as to both of the conditions the law mandatorily 
exacts. 

The trial court concluded that appellant was living 
and cohabiting with Mason under circumstances which 
would constitute a common-law marriage if the law of 
the state permitted such a marriage. This finding has 
no support in the record. An indispensable requisite of 
a common-law marriage is a mutual agreement presently 
to become man and wife between persons qualified under 
the law to make such a compact and it must contemplate 
a permanent marital relationship to the exclusion of all 
others. Abramson v. Abramson, 161 Neb. 782, 74 N. W. 
2d 919. Evidence is entirely lacking of an agreement or 
mutual understanding between appellant and Mason to 
assume the present obligation of the status of husband 
and wife or that they mutually bound themselves per- 
manently to whatever relationship they presently have. 
There is no proof that either of them considered herself 
or himself as having any interest in the property or af- 
fairs of the other which is incidental to a marriage re- 
lationship or that Mason contributed or does contribute 
to the support of appellant. A fair inference is that the 
sources of the support of appellant are the alimony pay- 
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ments, the amounts paid her by persons who room at her 
rooming house, and any remuneration she receives from 
work she does in a cafe. 

A requirement of common-law marriage is that the 
parties must hold themselves out in the community 
where they live as husband and wife. Ragan v. Ragan, 
supra. The witnesses referred in their testimony invar- 
iably to Laura Bowman and Mason. None of them spoke 
of these persons as the Masons or Mr. and Mrs. Mason. 
Several times in the record it was testified that the 
rooming house was operated by Laura Bowman. There 
is nothing in the record that indicates that appellant 
and Mason introduced themselves or that they were in- 
troduced by others as husband and wife. Persons who 
testified to happenings intended to indicate that they 
had sustained intimate relationship were those who had 
an association with appellant close enough to be visitors 
in her home. This is not sufficient to indicate that they 
had the reputation of such relationship in the community. 
So far as the general community knew, appellant ran a 
rooming house in which Mason was one of the roomers. 
The testimony of the witnesses indicates that though 
they may have suspected improper relationship, they 
considered it to be meretricious rather than marital. 
Such an association is not consistent with the existence 
of a common-law marriage. Abramson v. Abramson, 
supra. The conclusion is irresistible that whatever the 
association of appellant and Mason was it was not marital. 

Appellee asserts that the argument of appellant that 
she has no duty to her former husband of virtuous con- 
duct different from that owed by her to the public is un- 
realistic and fantastic and he then inquires: Will a court 
of equity enforce an agreement for appellant that gives 
judicial approval and encouragement to the continuance 
of an offense against public morals? The implication of 
the latter is as erroneous as the assertion of the former. 
It is not the function of the court in this civil proceed- 
ing to attempt to serve as an agency for the moral re- 
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generation of appellant. The doctrine applicable and 
controlling under the circumstances of this case is that 
when an allowance has been made to a wife, neither she 
nor her husband has a right to complain of the subse- 
quent conduct of the other. The failure of the wife 
to lead a chaste life affords no ground for depriving her 
of alimony as previously fixed and awarded nor does 
the failure of the husband to conduct himself properly 
afford a legal reason for increasing the award made to 
the wife. After a final divorce the wife has no duty to 
her former husband, the nonperformance of which will 
forfeit her right to the alimony granted her. A case on 
this subject often referred to is Cole v. Cole, 142 Ill. 19, 31 
N. E. 109, 34 Am. S. R. 56, 19 L. R. A. 811. In the pro- 
ceedings presented to that court an ex-husband sought 
modification of his alimony payments, charging that his 
ex-wife had been constantly guilty of acts of adultery 
and had led an immoral, unchaste, and adulterous life. 
The lower court sustained a demurrer to the petition for 
modification. The Supreme Court affirmed that action 
of the trial court. In deciding the case the court said: 
“In case of divorce the courts look at the standing of 
the parties, the conduct of each and from whence the 
estate is derived, and, having due regard to the living 
of each, will make such allowance to the wife as is rea- 
sonable and just. When the allowance has been thus 
made neither has the right to complain of the subse- 
quent conduct of the other, and the failure of the wife 
to lead a chaste life will afford no ground for depriving 
her of her alimony as previously fixed, nor will the fail- 
ure of the husband to conduct himself properly afford 
ground for increasing her allowance.” It is further 
said in the decision of that case: “The question presented 
in this case therefore is, whether the adultery of the 
wife subsequently to divorce and allowance of alimony, 
as set forth in the petition, will authorize the interposi- 
tion of the court to alter, modify or set aside the decree 
for alimony. The allowance was to the wife alone. It 
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appears by the original decree, which is in the record, 
that the divorce was granted at the suit of the wife, for 
the willful misconduct of the husband. * * * Conceding 
the general duty she owes society, what right does it 
give the husband to property justly hers, if she vio- 
lates that duty? The husband owes a like duty to lead 
a moral and virtuous life. If he fails to perform it, could 
it be contended that it would give her a right to addi- 
tional property, or that there should be an increase in her 
allowance in consequence? Manifestly not. In Forest 
v. Forest, 3 Bosw. 661, it is held, that after the divorce 
the wife owes no duty to the husband, and subsequent 
adultery is no cause for making a change in the allow- 
ance of alimony.” See, also, Suozzo v. Suozzo, 16 N. 
J. Misc. 475, 1 A. 2d 930; Cariens v. Cariens, 50 W. Va. 
113, 40 S. E. 335, 55 L. R. A. 930; Christiano v. Christiano, 
supra; Pauley v. Pauley, 280 Ky. 66, 132 S. W. 2d 512; 
Hayes v. Hayes, 220 N. Y. 596, 115 N. E. 1040; 17 Am. 
Jur., Divorce and Separation, § 652, p. 498; Keezer, 
Marriage and Divorce (3d ed.), § 658, p. 718. 

The indulgence of living together and cohabiting by 
an unmarried man and a woman is a criminal offense 
but this is not a criminal case to protect the interest 
of society and the state in public morality and virtuous 
conduct. If it were, the accused would be entitled to 
all the safeguards of the criminal law. This is a civil 
proceeding by one who as a result of absolute divorce 
has no greater interest in the conduct of appellant than 
any other member of society and is not entitled to rely 
on any irregularity in her conduct, however grievous, 
to defeat his contractual and adjudicated obligation. It is 
not the province of appellee to attempt to protect the in- 
terests of society for his financial advantage. It is the 
exclusive prerogative of the sovereign to enforce its 
mandates for the protection of the public and its agencies 
and services therefor are abundantly sufficient. The 
conclusion is that appellee neither pleaded nor proved 
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a legal reason justifying a modification of the decree of 
divorce. 

The trial court allowed the sum of $100 to be taxed 
as part of the costs to be paid by appellee as compensa- 
tion of counsel for appellant. The services rendered by 
counsel for her as shown by the record are: Filing a 
praecipe for execution to enforce collection of delinquent 
payments of alimony in the sum of $900; filing a de- 
murrer to the petition of appellee seeking modification of 
the decree; arguing and submitting demurrer to the 
petition; filing answer to the petition; filing praecipe 
for execution to collect delinquent installments of ali- 
mony in the sum of $500 and showing that appellee was 
in contempt of court because of his default and seeking 
the assistance of the court to compel payment; filing 
demurrer to amended petition of appellee for modifica- 
tion; attending to matters resulting from issuance of re- 
straining order procured by appellee enjoining appellant 
from collecting the unpaid installments of alimony; ar- 
ranging for the trial of right to an injunction at the 
time the petition for modification was heard by the court; 
securing order of court for payment to appellant of 
$100 each month until disposition of the proceedings 
to modify the decree; arguing demurrer to the amended 
petition of appellee; appearing in court and conducting 
hearing on behalf of appellant as to the issue of modi- 
fication of decree of divorce; conducting proceedings 
necessary to appeal from the order of the trial court 
modifying the decree; and completing the appeal to this 
court. The services of counsel of appellant were ren- 
dered in the period from May 15, 1954, to March 30, 
1956. 

The amount allowed in such a situation should ade- 
quately compensate for the services performed. Specht 
v. Specht, 148 Neb. 325, 27 N. W. 2d 390. In deciding 
the amount to be allowed it is proper to consider the 
amount involved, the nature of the litigation, the time 
and effort required, the skill required, the responsibility 
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assumed, the diligence exhibited, the result obtained, 
the character and standing of the counsel, and the charge 
usually made for similar services. Lippincott v. Lippin- 
cott, 152 Neb. 374, 41 N. W. 2d 232. The allowance made 
by the district court is inadequate. It should be and 
is increased for services of counsel for appellant in the 
district court by the sum of $200 or to a total of $300 
which should be and is directed to be taxed as costs 
in the district court and collected from appellee. 

The judgment modifying the decree of divorce re- 
lieving and discharging appellee from paying alimony 
of $100 per month from and after June 27, 1955, should 
be and it is reversed and the cause is remanded with 
directions to the district court for Thomas County to 
dismiss the proceedings to modify the decree of divorce 
at the costs of appellee. 

Appellant should be and she is allowed the sum of 
$300 as compensation of her counsel for services ren- 
dered in this court and it is ordered to be taxed as costs 
in this court and that all costs in this cause should be 
and are taxed to appellee. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Martin L. GABLE, APPELLEE, v. THE PATHFINDER IRRIGATION 


DISTRICT, APPELLANT. 
79 N. W. 2d 708 


Filed December 14, 1956. No. 33993. 


1. Judgments. A fundamental principle of jurisprudence is that 
material facts or questions which were in issue in a former 
action, and were there admitted or judicially determined, are 
conclusively settled by a judgment therein, and such facts or 
questions become res judicata and may not again be litigated in 
a subsequent action. 

2. Appeal and Error. The findings on a first appeal become the 
law of the case on a retrial of the same case unless on a second 
trial the facts are materially and substantially different. 

The burden of showing that the facts on a second trial 
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are materially and substantially different from those adduced on 
an earlier trial from which an appeal was taken and in which 
findings were made by this court is upon the party making 
such claim. 

4. Damages: Appeal and Error. The fixing of the amount of 
damages is a function of the jury and unless it has been shown 
that the amount fixed is so exorbitant as to indicate passion, 
prejudice, mistake, or a complete disregard of the law and the 
evidence its verdict will be sustained. 


AppEAL from the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JupDGE. Affirmed. 


Herman & Van Steenberg, for appellant. 


Mothersead, Wright & Simmons and Robert M. Harris, 
for appellee. 


Heard before CarRTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bos.aucu, JJ. 


YEAGER, J. 

This is an action for damages by Martin L. Gable, 
plaintiff and appellee, against The Pathfinder Irrigation 
District, defendant and appellant. The action was tried 
to a jury at the conclusion of which a verdict was re- 
turned in favor of the plaintiff for $4,053.79. A motion 
for judgment notwithstanding the verdict or in the al- 
ternative for a new trial was filed which was overruled 
and judgment was rendered on the verdict. From the 
judgment and the order overruling the alternative mo- 
tion for judgment notwithstanding the verdict or for a 
new trial the defendant has appealed. 

This is the second appearance of this case in this 
court. It previously appeared as Gable v. Pathfinder 
Irr. Dist., 159 Neb. 778, 68 N. W. 2d 500. In that ap- 
pearance as in this one Martin L. Gable was plaintiff 
and appellee and The Pathfinder Irrigation District was 
defendant and appellant. The issues which were pre- 
sented to the district court from the determination of 
which the former appeal was taken were the same as 
those presented on the trial from which this appeal has 
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been taken. As a result of the former appeal the judg- 
ment of the district court was reversed and the cause 
remanded for a new trial. 

The pertinent parts of the pleadings as they came to 
this court were summarized in the former opinion, and 
in view of the fact that there has been no substantial 
or material change it is not deemed necessary to repeat 
that summary. It will accordingly be adopted herein 
by reference. 

In the case on the former appeal the assignments of 
error in substance were the following: (1) The court 
erred in assuming by instructions that the defendant 
owed a duty to keep the run-off surface water off of 
plaintiff’s land; (2) the court erred in refusing to sus- 
tain defendant’s motion for a directed verdict; (3) the 
verdict is not sustained by the evidence and is con- 
trary to law; (4) the court erred in giving the instructions 
relative to the measure of damages; (5) the court erred 
in not requiring plaintiff to segregate or allocate the 
damages sustained by reason of the negligence of the 
defendant and those sustained by reason of water flow- 
ing across the land from other causes; (6) the court 
erred in giving instructions relative to the defense of 
act of God; (7) the court erred in allowing the plaintiff 
to amend the prayer of his petition by increasing the 
acreage to which he contended that damage to crops ex- 
tended; and (8) the court erred in the admission of re- 
buttal evidence. 

In the former opinion the adjudication upon all of the 
assignments except the third was adverse to the con- 
tentions of the defendant. 

The adjudication contained in the former opinion 
upon the material facts which were in issue to which 
the seven assignments of error in the former appeal 
referred is conclusive and is res judicata on this appeal 
unless the facts on the second trial have been shown 
to be materially and substantially different from those 
on the former trial. Also the burden of showing that 
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the facts were materially different on the second trial 
rested upon the defendant. 

In Callahan v. Prewitt, on rehearing, 143 Neb. 793, 
13 N. W. 2d 660, it was said: “It is a fundamental prin- 
ciple of jurisprudence that material facts or questions 
which were in issue in a former action, and were there 
admitted or judicially determined, are conclusively set- 
tled by a judgment rendered therein, and that such facts 
or questions became res judicata and may not again be 
litigated in a subsequent action.” 

In the same case it was said: “The rule that the 
findings of this court on a first appeal become the law 
of the case on a retrial of the same issues is not available 
where on a second trial the facts are materially and 
substantially different.” 

Again in the same case it was said: “Where on appeal 
findings of fact are made which become the law of the 
case and there is a remand for a new trial, on such re- 
trial, such findings are binding on the parties, the trial 
court and this court, unless on the retrial the facts re- 
lating to the issues upon which the findings were made 
are materially and substantially different from those 
adduced on the former trial, and the burden of showing 
a difference shall rest upon the party making the claim.” 
The conclusions reached in that case have been re- 
iterated in Benedict v. Eppley Hotel Co., 161 Neb. 280, 
73 N. W. 2d 228. 

The defendant contends here that the evidence on the 
retrial upon the issues presented by the pleadings was, 
as to.the questions presented by seven assignments of 
error assigned on the former appeal, materially differ- 
ent from that adduced on the former trial. 

Whether or not this is true may not become known 
from an appropriate consideration of the record which 
has been presented for review. As has been pointed out, 
the burden of showing the difference is upon the party 
claiming it. As to how it may be shown this court said in 
Callahan v. Prewitt, supra: “In order to avoid con- 
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fusion in the future we deem it advisable to say here 
that the burden is evidentiary and is for determination 
by the court and not the jury. As to methods, of course, 
the introduction of the bill of exceptions of the first 
trial or pertinent parts thereof would be the most satis- 
factory but there should be no such limit on method. 
The right to present this question should not be denied 
if for some reason the bill of exceptions is not available.” 
See, also, Benedict v. Eppley Hotel Co., supra. 

In this case the defendant wholly failed by any method 
suggested in the foregoing or by any other method to 
bring proof to this court that there was a change. 

It is true that defendant did offer the former bill of 
exceptions for the purpose of showing a difference. The 
plaintiff however objected to the offer. The objection 
was as follows: ‘“Objected to as incompetent, irrelevant 
and immaterial; it necessarily encumbers the record. I 
see no reason for it at all.” The ruling by the court 
was as follows: “The objection will be sustained.” 

The defendant has not either directly or by implica- 
tion assigned this ruling as error. Under no theory and 
for no purpose therefore is the former bill of exceptions 
before this court for consideration. 

It must be said therefore that, unless there are as- 
signments of error on the second trial relating to matters 
which were not presented by the assignments of error on 
the first appeal, there is nothing for this court to do at 
this time but to adhere to the decision on the former 
appeal. 

The assignments of error on this appeal are in sub- 
stance as follows: (1) The court erred in holding that 
“the law of the case” rule was applicable in the instance 
here; (2) the court erred in holding that the defendant 
was under a duty or obligation to protect the plaintiff 
from injury; (3) the verdict is not sustained by suffi- 
cient evidence; (4) the court erred in not requiring the 
plaintiff to allocate the damages for which the defend- 
ant was liable from those sustained by water for which 
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the defendant was not liable; (5) the court erred in not 
instructing the jury upon defendant’s theory as to allo- 
cation of damages; (6) the court erred in excluding ma- 
terial competent evidence relative to the intensity of the 
storm of June 14, 1953; (7) the court erred in giving in- 
struction No. 8; and (8) the verdict is contrary to the 
evidence. 

It is observable by comparison of the assignments 
that nothing was presented by any of these assignments 
except Nos. 1, 3, 6, 7, and 8, which was not presented 
by the assignments of error on the former appeal. A 
comparison of instructions on the two appeals discloses 
also that No. 7 was also disposed of since instruction 
No. 8 is identical with instruction No. 8 given on the 
former trial. 

It follows then from what has been said that under 
the stated rules as to the law of the case these four 
assignments can avail the defendant nothing on this 
appeal. 

Likewise the first and sixth assignments of error can 
avail the defendant nothing. The effectual holding that 
“the law of the case” rule is applicable disposes of these 
assignments of error adversely to the defendant. 

This leaves for consideration the third and eighth 
assignments of error. These two are in essentials the 
same and they will be regarded for the purposes of this 
opinion as one. 

In order that the verdict may be sustained as against 
the attack made by these two assignments of error evi- 
dence must be found from which it may be said that 
plaintiff was damaged and the amount thereof agreeable 
to the rule laid down in the former case. 

In that case the following rule was declared: ‘The 
measure of damages where a crop is injured but not 
rendered entirely worthless as a result of acts or omis- 
sions of another is the difference between the value at 
maturity of the probable crop if there had been no injury 
and the value of the actual crop at the time injured less 
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the expense of fitting for market that portion of the 
probable crop which was prevented from maturing.” 

As to the manner of applying the rule in that case it 
was said: “In determining the damage to farm prod- 
ucts consideration should be given to the circumstances 
which conditioned the probability or improbability of 
the maturing of the crops in the absence of injury, and 
all other facts and circumstances tending to establish 
such value, which would properly include those arising 
before, at the time of, and after injury.” 

Examination discloses that the proof of plaintiff as 
to damage and the amount thereof conformed to this 
rule and the declared proper application of it. There 
was without question proof of damage. 

The fixing of the amount of the damage was a func- 
tion of the jury and unless it has been shown that the 
amount fixed is so exorbitant as to indicate passion, 
prejudice, mistake, or a complete disregard of the law 
and the evidence its verdict will be sustained. Shields 
v. County of Buffalo, 161 Neb. 34, 71 N. W. 2d 701; Bene- 
dict v. Eppley Hotel Co., supra; Fridley v. Brush, 161 
Neb. 318, 73 N. W. 2d 376. We are unable to say that 
under this rule the verdict of the jury was not sus- 
tained by sufficient evidence or that it was contrary to 
the evidence or to law. 

The determination upon all of the assignments of 
error is adverse to the defendant and accordingly the 
judgment of the district court is affirmed. 

AFFIRMED. 


LILLIAN E. PADDACK, APPELLEE, V. WILLIAM R. PATRICK, 
APPELLANT. 
79 N. W. 2d 701 
Filed December 14, 1956. No. 34016. 


1. Automobiles. A driver of a motor vehicle should have his car 
under such reasonable control as will enable him to avoid colli- 
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sion with other vehicles, assuming that the drivers thereof will 

exercise due care. 

“Reasonable control” by drivers of motor vehicles is 
such as will enable them to avoid collision with other vehicles 
operated without negligence in streets or intersections, and with 
pedestrians in the exercise of due care; but “complete control” 
such as will only prevent a collision by anticipation of negli- 
gence or illegal disregard of traffic regulations, in absence of 
notice, warning, or knowledge, is not required by the laws of 
Nebraska. 

8. Automobiles: Highways. A driver of a motor vehicle about to 
enter a highway protected by stop signs must stop as directed, 
look in both directions, and permit all vehicles to pass which 
are at such a distance and traveling at such a speed that it 
would be imprudent to proceed into the intersection. 

Where a motorist on a nonfavored street stops 
at an intersecting arterial highway when the intersection is 
clear of traffic, looks to the right and left for approaching 
vehicles, acting as a reasonably prudent person in the exercise 
of due care would act in the belief that he has time and oppor- 
tunity to safely cross, he is not liable for negligence merely 
because he attempts to do so. 

Upon properly complying with the foregoing 

duties the driver, upon entering the intersection, does not have 

an absolute right-of-way which permits him to proceed without 
looking but must continue to maintain a proper lookout for the 
safety of himself and others traveling upon the streets. 

Where the driver of a motor vehicle approach- 

ing a through street or highway stops and looks and sees an 

approaching vehicle on the favored street or highway but er- 
roneously judges its speed or distance or for some other reason 
assumes he can proceed with safety and not have a collision, 
the question of whether or not his conduct in doing so makes 
him guilty of contributory negligence is usually one for the jury. 

A person traveling a favored street protected 

by a traffic signal, of which he has knowledge, may properly 

assume that oncoming traffic will obey it. 

A user of the highways may assume, unless 
and until he has warning, notice, or knowledge to the contrary, 
that other users of the highways will use them in a lawful 
manner, and until he has such warning, notice, or knowledge, 
he is entitled to govern his actions in accordance with such 
assumption. 

9. Trial: Damages. When it appears from the record that the 
verdict in a case is so clearly exorbitant or excessive as to 
indicate that it was the result of passion, prejudice, or mis- 


bo 
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take, or some means not apparent in the record, or it is clear 
that the jury disregarded the evidence or rules of law, then it is 
the duty and power of the trial court and of this court to set 
aside a verdict for damages so large that it does not find 
support in the evidence. 


AppEAL from the district court for Sarpy County: JoHN 
M. Dierks, Jupcr. Affirmed. 


Fraser, Crofoot, Wenstrand, Stryker & Marshall and 
Robert G. Fraser, for appellant. 


Rice & Adams and Schrempp & Lathrop, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaAucH, JJ. 


WENKE, J. 

Lillian E. Paddack brought this action in the district 
court for Sarpy County against William R. Patrick. She 
therein claims a car accident, in which she was involved 
while driving her car, was caused by negligence of the 
defendant in driving his car and resulted in damage to 
her car and injuries to her person for which she seeks 
to recover. A jury awarded her a verdict of $5,000 from 
which defendant appeals, his motion for a new trial 
having been overruled. 

The first question raised by appellant is, was the evi- 
dence, as a matter of law, sufficient to sustain the ver- 
dict? The question of appellant’s negligence, if any, 
and the contributory negligence of appellee, if any, and 
the effect thereof were the issues tried and submitted 
to the jury. In considering this question we review the 
evidence under the often-stated principle applicable 
when one of the parties has obtained a verdict. See 
Pospichal v. Wiley, ante p. 236, 79 N. W. 2d 275, for a 
full statement thereof. 

The accident happened shortly after 5 p. m. on Thurs- 
day, June 2, 1955, when a car being driven by appellant 
ran into and against the side of a car being driven by 
appellee. It occurred in the southwest corner of the 


358 NEBRASKA REPORTS [Vou. 163 
Paddack v. Patrick 


intersection of Highway No. 131 and Avery Road, the 
intersection being in Sarpy County, Nebraska. Highway 
No. 131 is a state highway which runs almost due north 
and south, being level north of the intersection but slop- 
ing upgrade toward the south. It has a paved traveling 
surface about 22 feet wide with a line marked down the 
center to indicate two lanes for travel, one for travel 
in each direction. It is a through highway, being pro- 
tected from intersecting roads by stop signs, there be- 
ing one on the south side of Avery Road 24 feet west of 
the west edge of the paved surface of Highway No. 131. 
The maximum speed authorized on Highway No. 131 
at this point was 45 miles an hour. Avery Road is a 
graveled county road, although not “a finished job,” 
running east and west. Where it intersects Highway 
No. 131 the corners are rounded. At the northwest cor- 
ner of the intersection is a frame building referred to 
by the witnesses as the Avery Bar. It sets back 29 feet 
from the west edge of the paved surface of Highway No. 
131, thus leaving room for cars or trucks to park between 
it and the highway. At the time here involved a dump 
truck was parked in this area facing south and parallel 
with, but 4 or 5 feet west of the paved surface of High- 
way No. 131 with the front end some 35 to 40 feet north 
of the north edge of Avery Road. Both drivers were 
familiar with the intersection, the weather was good, 
there was plenty of light, they were each driving alone, 
the highway was dry, driving conditions were good, and, 
at the time, no other vehicles were approaching the 
intersection. 

Appellee worked as a waitress for the Jack and Jill 
restaurant in the Hill Hotel in downtown Omaha. She 
lived in Bellevue with her family which consisted of 
her husband and a son 7 years old. At the time of the 
accident she had left her work and was driving a 1953 
Chevrolet coach, which she owned jointly with her hus- 
band, south on the right side of Highway No. 131 toward 
her home. Appellant lives east and north of Avery 
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Station but has his office in Papillion. At the time of 
the accident he was driving his car, a 1953 Pontiac, from 
his office toward his home, intending to turn south on 
Highway No. 131 at the Avery intersection. As a result 
of the accident the left front fender, bumper, and head- 
light of appellant’s car were damaged, and dirt and part 
of the headlight of his car lay on Highway No. 131 just 
in front of his car. His car came to a stop in the south- 
west corner of the intersection with its front wheels some 
3 to 4 feet onto the paved surface thereof. After the 
collision appellee’s car crossed Highway No. 131 and 
stopped just south of the southeast corner of the inter- 
section astride the cement block of a culvert located there, 
with its front end down into a ditch. It had been dam- 
aged on the right side just back of the door. Asa result 
of the impact appellee was thrown from her car. She 
was found under the back end thereof, where it had come 
to a stop, lying on a ridge of gravel located just to the 
east of the paved surface of Highway No. 131. This gives 
a general picture of the conditions and circumstances 
surrounding the accident. A more detailed discussion 
of the evidence relating to the conduct of both drivers 
leading up to and at the time of the impact will be set 
forth after we have announced the principles here ap- 
plicable. 

As stated in Spomer v. Allied Electric & Fixture Co., 
120 Neb. 399, 232 N. W. 767, and approved in Ficke v. 
Gibson, 153 Neb. 478, 45 N. W. 2d 436: 

““A driver of an automobile should have his car under 
such reasonable control as will enable him to avoid colli- 
sion with other vehicles, assuming that the drivers thereof 
will exercise due care.’ Thrapp v. Meyers, 114 Neb. 689; 
De Griselles v. Gans, 116 Neb. 835. 

“Reasonable control’ by drivers of motor vehicles is 
such as will enable them to avoid collision with other 
vehicles operated without negligence in streets or inter- 
sections, and with pedestrians in the exercise of due care; 
but ‘complete control’ such as will only prevent a colli- 
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sion by anticipation of negligence or illegal disregard of 
traffic regulations, in absence of notice, warning or 
knowledge, is not required by the laws of Nebraska.” 

As to appellant, who was approaching a through high- 
way protected by a stop sign, section 39-724, R. R. S. 1943, 
provides in part: “All motor vehicles entering or cross- 
ing such state highways on which stop signs are erected 
shall come to a full stop as near the right of way line as 
possible, before driving onto such state highway, and, 
regardless of direction, shall give the right of way to 
vehicles upon said highway.” 

In regard thereto we have often held: “A driver of 
a motor vehicle about to enter a highway protected by 
stop signs must stop as directed, look in both directions, 
and permit all vehicles to pass which are at such a dis- 
tance and traveling at such a speed that it would be 
imprudent to proceed into the intersection.” Dorn v. 
Sturges, 157 Neb. 491, 59 N. W. 2d 751. See, also, Simcho 
v. Omaha & C. B. St. Ry. Co., 150 Neb. 634, 35 N. W. 2d 
501; Styskal v. Brickey, 158 Neb. 208, 62 N. W. 2d 854; 
Meyer v. Hartford Bros. Gravel Co., 144 Neb. 808, 14 
N. W. 2d 660; Borcherding v. Eklund, 156 Neb. 196, 55 
N. W. 2d 643. 

Or, as stated in Meyer v. Hartford Bros. Gravel Co., 
supra: “A driver of a vehicle about to enter a high- 
way protected by stop signs must stop as directed, look 
in both directions and permit all vehicles to pass which 
are at such a distance and traveling at such a speed that 
it would be obviously dangerous for him to proceed 
across the intersection. See Schrage v. Miller, 123 Neb. 
266, 242 N. W. 649.” 

And, as stated in Styskal v. Brickey, supra: “Bearing 
in mind that Railroad Avenue is a state highway carry- 
ing U. S. Highways Nos. 73 and 75 it would ordinarily, 
because of the stop sign, be the duty of any driver of a 
vehicle approaching it to come to a full stop as near the 
curb line as possible before driving onto it and give the 
right-of-way to vehicles upon the highway until such 
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time, after stopping, as he could drive onto the highway 
without interfering with the traffic thereon. See §§ 39- 
724 and 39-754, R. R. S. 1943.” See, also, Schrage v. 
Miller, 123 Neb. 266, 242 N. W. 649. 

And in Dorn v. Sturges, supra, we quoted the fol- 
lowing from 5 Am. Jur., Automobiles, § 303, p. 668, with 
approval: “* * * it is his duty to look both to right and 
left; and if a vehicle is approaching on the main or 
arterial highway, it is his duty to wait until such ve- 
hicle has passed, unless a prudent person would have 
reasonable ground to believe that such other vehicle 
proceeding at a lawful speed is so far distant from the 
intersection that he could safely cross in advance thereof.” 
See, also, Borcherding v. Eklund, supra. 

As stated in Borcherding v. Eklund, supra: 

“«# * * Where a motorist on a nonfavored street stops 
at an intersecting arterial highway when the intersec- 
tion is clear of traffic, looks to the right and left for ap- 
proaching vehicles, acting as a reasonably prudent per- 
son in the exercise of due care would act in the belief 
that he has time and opportunity to safely cross, he is 
not liable for negligence merely because he attempts to 
do so.’ McCulley v. Anderson, 119 Neb. 105, 227 N. W. 
321.” 

“Upon properly complying with the foregoing duties 
the driver, upon entering the intersection, does not have 
an absolute right-of-way which permits him to pro- 
ceed without looking but must continue to maintain a 
proper lookout for the safety of himself and others travel- 
ing upon the streets.” 

“Where the driver of a car approaching a through 
street or highway stops and looks and sees an approach- 
ing vehicle on the favored street or highway but er- 
roneously judges its speed or distance or for some other 
reason assumes he can proceed with safety and not have 
a collision, the question of whether or not his conduct 
in doing so makes him guilty of contributory negligence 
is usually one for the jury.” 
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As to the duties of appellee, who was traveling on the 
through highway, the following are applicable: 

“An automobile driver should have his car under such 
control that upon entering an intersection he can avoid 
a collision with another car which is operated with due 
care.” Woracek v. Schuehart, 130 Neb. 260, 264 N. W. 
670. 


““*A person traveling a favored street protected by a 
traffic signal, of which he has knowledge, may properly 
assume that oncoming traffic will obey it.’ Angstadt v. 
Coleman, 156 Neb. 850, 58 N. W. 2d 507.” Styskal v. 
Brickey, supra. See, also, Riekes v. Schantz, 144 Neb. 
150, 12 N. W. 2d 766. 


“A user of the highways may assume, unless and 
until he has warning, notice, or knowledge to the con- 
trary, that other users of the highways will use them in 
a lawful manner, and until he has such warning, notice, 
or knowledge, he is entitled to govern his actions in ac- 
cordance with such assumption.” Angstadt v. Coleman, 
156 Neb. 850, 58 N. W. 2d 507. 


““The right of way established by municipal ordi- 
nance in favor of vehicles using certain streets is not an 
exclusive privilege, and it must be exercised with due 
regard to the right of other vehicles to use the inter- 
secting streets.’ Vance v. Poree, 5 La. App. 109.” Mc- 
Culley v. Anderson, 119 Neb. 105, 227 N. W. 321. 

“The right of a motorist on an arterial highway to as- 
sume that a motor-cycle (here car) on a nonfavored 
intersecting street will be brought to a stop before enter- 
ing the intersection does not permit him to * * * claim the 
right of way when too far from the intersection to be 
entitled thereto.” McCulley v. Anderson, supra. 

Since some of the quotes refer to streets instead of 
highways we call attention to the fact that: “The duties 
and obligations which attend a motorist when he ap- 
proaches a stop sign erected pursuant to city ordinance 
are the same as those which attend when he approaches 
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one erected pursuant to statute or statutory rules of the 
road.” Borcherding v. Eklund, supra. 

From the evidence a jury could have found that ap- 
pellee, as she approached the Avery intersection, no- 
ticed the dump truck parked to the west of the highway 
in front of the Avery Bar; that, because of the dump 
truck, she could not see to the west; that as the front 
of her car approached within a few feet of the rear end 
of the parked dump truck she, for the first time, saw 
appellant’s car coming from the west on Avery Road 
and approaching and entering onto Highway No. 131 
and into the intersection; that she was then traveling 
between 30 and 35 miles an hour; that she immediately 
put on her brakes and skidded her tires up to the point 
of impact, a distance of 46 feet; and that she attempted 
to turn her car to the left but was not able to do so 
sufficiently to avoid the accident. On the other hand 
the jury could have found that appellant stopped his 
car at the stop sign, some 24 feet from the west edge 
of the paved surfaced of Highway No. 131; that he was 
driving east on the south part of the driving surface of 
Avery Road; that he then proceeded, without stopping 
again, into the intersection and onto the paved highway 
some 4 to 6 feet, having started to turn to the south, 
when the impact occurred; that, as he approached the 
highway, he looked both to the north and south, but did 
not have a good clear view to the north because of the 
parked dump truck; that he was just entering onto the 
pavement when he first saw appellee’s car coming from 
the north as it was passing the truck; and that his car 
proceeded into and against the side of appellee’s car. 
What happened to the cars, after the impact, has already 
been related. 

Under this situation we think the following, quoted 
from Bohnen v. Gorr, 234 Minn. 71, 47 N. W. 2d 459, has 
particular application to appellant’s driving under the 
circumstances here shown: “A stop sign is intended to 
warn motorists of the presence of a through or arterial 
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highway. Our statute requires the driver of a vehicle 
approaching a through highway to stop at the entrance 
to such highway. Stop signs are usually erected some 
distance from the entrance to the through highway. in 
order to afford approaching motorists an opportunity 
to stop before they reach the highway. Where the view 
of a highway is obstructed at the point where a stop 
sign is erected, it may not be sufficient to stop where 
the sign is erected in order to comply with the statute 
requiring a motorist to stop at the entrance to the 
highway.” 

Considering all of the factors involved we think it 
presents a jury question both as to whether or not ap- 
pellant was negligent and also whether or not appellee 
was contributorily negligent and, if so, the degree there- 
of as it might affect her right to recover. 

We come then to the other question raised by appel- 
lant. It is, was the verdict of $5,000 so excessive that 
it can be said it must have been rendered due to pas- 
sion and prejudice? We have often announced the rule 
applicable but of course the ultimate answer to the ques- 
tion must always be one of fact. As stated in Dunn v. 
Safeway Cabs, Inc., 156 Neb. 554, 57 N. W. 2d 75: ‘When 
it appears from the record that the verdict in a case is 
so clearly exorbitant or excessive as to indicate that it 
was the result of passion, prejudice, or mistake, or some 
means not apparent in the record, or it is clear that the 
jury disregarded the evidence or rules of law, then it 
is the duty and power of the trial court and of this court 
to set aside a verdict for damages so large that it does 
not find support in the evidence.” 

But, as stated in Rueger v. Hawks, 150 Neb. 834, 36 
N. W. 2d 236: “In an action sounding in damages merely 
where the law furnishes no legal rule for measuring 
them, the amount to be awarded rests largely in the dis- 
cretion of the jury, and with their verdict the courts are 
reluctant to interfere.” 

And in Sutton v. Inland Construction Co., 144 Neb. 
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721, 14 N. W. 2d 387, we said: “No method of exact 
computation can be devised in determining compensa- 
tory damages in cases of this kind. We think the evi- 
dence was such that the jury could properly arrive at the 
amount determined upon by them. We can find no 
yardstick whereby we can say as a matter of law that 
the verdict was excessive. Under such circumstances 
this court may not substitute its judgment for that of the 
jury, even if it be assumed that this court would de- 
termine that a lessor amount would constitute ade- 
quate compensation for the injuries sustained.” 

As has already been stated herein, appellee was thrown 
out of her car by the impact. She was found in an un- 
conscious condition on the ground underneath the back 
end of her car where it came to a stop. She received 
numerous bruises and some abrasions to various parts 
of her body, particularly the right side of her head and 
the lower part of her back. She was taken to the Offutt 
Air Base Hospital in an ambulance and there examined. 
Her scratches and bruises were medically treated. She 
remained at the hospital about an hour for that purpose. 
The blow on the right side of her head and to her lower 
back had apparently been the most severe as they re- 
sulted in her having very severe headaches and acute 
pains in the lower back area. Some 2 or 3 days after the 
accident appellee went to Dr. Longo, her family doctor. 
He suggested she take hot baths, remain quiet, and not 
overdo. Within the next 2 weeks she went back to 
the Offutt Air Base Hospital on three different occasions, 
at which time X-rays were taken of her back. On two 
of these visits she consulted with Dr. Harris B. Graves, 
a member of the hospital staff. Dr. Graves concluded, 
from an examination of one of the X-rays taken, that 
appellee had suffered a minor fracture of the second 
lumbar vertebra which*he described as the transverse 
process thereof. He testified that fact indicated con- 
siderable force had been applied to the lower back area. 
He also testified that it would probably heal without 
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treatment in 12 to 14 weeks and might even do so within 
a month. He testified appellee complained to him of 
very severe pains in her lower back so he directed that 
heat be applied thereto and that she rest, prescribing 
that certain sedatives should be taken to relieve these 
pains so that she would be able to relax. On June 24, 
1955, appellee went to Dr. Joseph F. Gross, an ortho- 
pedic specialist, who gave her a complete examination. 
From this examination and her history of the injuries 
she suffered in the accident, he diagnosed her condition 
as an acute lumbar strain which he thought should im- 
prove with time but was then causing her quite a bit of 
difficulty. She had told Dr. Gross of the pain in her 
back and lumbar area, which she described as more or 
less constant and the severity of which depended upon 
how much activity she engaged in. 

Appellee, who was 33 years of age at the time, testified 
she had been working regularly all winter, up until 
the time of the accident; that in the accident she suffered 
a severe bruise behind her right ear which caused her to 
have very severe headaches for about 2 weeks; that she 
has suffered severe backaches since the accident, pri- 
marily in the lower lumbar region; that she can now do 
the normal household work for her family, her husband 
being in Japan, but if in doing so she overdoes or works 
too long, the pain in her back gets so severe she has to 
go to bed; that she will also get these severe backaches 
if she stays on her feet too long; that she still treats her- 
self with hot baths; that she was not able to return to 
her job as waitress at the Hill Hotel, where she was 
earning $130 a month; and that she has only worked one 
afternoon as a waitress and three evenings at a soda 
fountain since the accident and up to the time of trial, 
which was on January 25 and 26, 1956, or about 8 months 
thereafter. The evidence also shows the damage to ap- 
pellee’s car was $430.69 and that she had medical ex- 
penses of $38, there being none for her care and treat- 
ment at the Offutt Air Base Hospital because her hus- 
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band is in the service. We think, if the foregoing was 
believed by the jury, the verdict is not excessive, It 
is true that appellant produced evidence to the con- 
trary, particularly that of Dr. Frank J. Iwersen who 
examined appellee on September 21, 1955, and said he 
found she was then completely normal and had made a 
complete recovery, but the jury was not required to 
believe what he testified to. 

We have come to the conclusion that the contentions 
of appellant are without merit and therefore affirm the 
order of the lower court denying him a new trial. 

AFFIRMED. 


GEorcE W. ORD, APPELLEE, V. VERN BENSON, APPELLANT. 
79 N. W. 2d 718 


Filed December 14, 1956. No. 34020. 


1. Frauds, Statute of. It is the general rule that the memorandum 
in writing required by the statute of frauds, section 69-404, 
R. R. S. 1948, must refer to the essential terms of the oral 
contract entered into. 

2. Sales: Frauds, Statute of. The time of delivery of the goods 
and the time of payment, if agreed upon in the oral contract, 
must be referred to in the memorandum in writing required by 
the statute of frauds. 

Where time of delivery of the goods and the 
time of their payment are not referred to in the oral agreement, 
the memorandum in writing required by the statute is sufficient 
without reference to such missing terms since the law implies 
the time of delivery and payment under the terms of the oral 
agreement and the memorandum as well. 

4. Sales: Damages. Where a buyer wrongfully neglects or refuses 
to accept and pay for goods, the seller may maintain an action 
for damages for nonacceptance, and, generally, the measure 
of damages is the difference between the contract price and the 
market value, if there is a market value, at the time fixed in 
the contract, or the refusal to accept. It is a statutory rule 
contained in section 69-464, R. R. S. 1943, of the Uniform 
Sales Act. 


AppEaL from the district court for Johnson County: 
VIRGIL FALLOON, JUDGE. Reversed and remanded. 
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Ginsburg, Rosenberg & Ginsburg and Raymond B. 
Morrissey, for appellant. 


Robert S. Finn and Leslie H. Noble, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAucu, JJ. 


CARTER, J. 


This is an action at law to recover damages for breach 
of contract in the sale of a farm tractor. A jury was 
waived and a trial had to the court. The trial court 
found for the plaintiff in the sum of $365.92 and entered 
judgment for that amount. The defendant appeals. 

The plaintiff was engaged in the implement business at 
Beatrice, Nebraska. The defendant was engaged in 
farming. The evidence shows that on May 31, 1952, de- 
fendant came to plaintiff’s place of business where he 
observed a new Ferguson tractor. After some negotia- 
tions the plaintiff filled out an order for a new Ferguson 
30 tractor, No. T081084. The trade-in of a 1943 Ford 
Ferguson tractor was noted on the order “subject to 
look at Ford Ferguson tractor.” The difference to be 
paid was noted as $1,500. The order was signed by the 
defendant with his full name and by the plaintiff with 
his initials. The next day plaintiff went to the home of 
defendant, examined the old tractor, and accepted it as 
satisfactory. The defendant agreed to come to plaintiff’s 
place of business the next day which was Monday, June 
2, 1952, to close the deal. The defendant refused to go 
through with the transaction, The $1,500 was not paid 
and the new tractor was not delivered. This action was 
instituted by the plaintiff for the loss of profit sustained 
by defendant’s breach of contract. The defendant’s 
answer was a general denial. The defense made at the 
trial was that the transaction was in violation of the 
statute of frauds and that the deal was never fully 
consummated. The defendant alleges that the trial court 
erred in failing to hold that the transaction contra- 
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vened the statute of frauds and in finding that the evi- 
dence sustained a judgment for the plaintiff in the 
amount of $365.92. 

We point out that the action was one at law in which a 
jury was waived. Under such circumstances, the find- 
ings of the trial court are equivalent to the verdict of a 
jury. If there is a conflict in the evidence this court 
in reviewing the judgment rendered will presume that 
controverted facts were decided by the trial court in 
favor of the successful party and the findings will not 
be disturbed unless clearly wrong. Wallace v. Insur- 
ance Co. of North America, 162 Neb. 172, 75 N. W. 2d 
549; Grant v. Williams, 158 Neb. 107, 62 N. W. 2d 532. 
We necessarily conclude that the conflicts in the oral 
testimony offered at the trial must be resolved in favor 
of the plaintiff. 

It is contended by the defendant that the statute of . 
frauds is a defense to the present action. This defense 
was properly raised by a general denial. Benes v. Reed, 
158 Neb. 128, 62 N. W. 2d 320. The statute of frauds 
provides in part: “(1) A contract to sell or a sale of any 
goods or choses in action of the value of five hundred 
dollars or upwards shall not be enforceable by action 
unless the buyer shall accept part of the goods or choses 
in action so contracted to be sold or sold, and actually 
receive the same, or give something in earnest to bind 
the contract or in part payment, or unless some note or 
memorandum in writing of the contract or sale be 
signed by the party to be charged or his agent in that 
behalf.” § 69-404, R. R. S. 1943. The order for the pur- 
chase of the tractor was admittedly signed by the de- 
fendant, the person to be charged. The only question 
here presented is the sufficiency of the signed order to 
constitute a note or memorandum in writing as required 
by the statute. 

The sufficiency of a memorandum in writing to make 
enforceable a contract within the statute is set forth in 
Restatement, Contracts, section 207, page 278, as follows: 
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“A memorandum, in order to make enforceable a con- 
tract within the Statute, may be any document or writ- 
ing, formal or informal, signed by the party to be charged 
or by his agent actually or apparently authorized there- 
unto, which states with reasonable certainty, (a) each 
party to the contract either by his own name, or by such 
a description as will serve to identify him, or by the 
name or description of his agent, and (b) the land, goods 
or other subject-matter to which the contract relates, 
and (c) the terms and conditions of all the promises con- 
stituting the contract and by whom and to whom the 
promises are made.” The memorandum in writing in the 
present case designates with certainty the parties to the 
contract and the subject matter to which the contract 
relates. The defendant asserts that it does not include 
all of the essential terms and conditions of the sale in 
that it does not set forth the date of delivery, the date of 
settlement, and who was to make the delivery. We 
think the memorandum is sufficient in this respect since 
the omitted statements are only what the law would 
imply in such a contract stated in the memorandum. 
The law implies a delivery by the seller within a rea- 
sonable time and that the price will be paid on delivery 
of the subject matter. Restatement, Contracts, § 207, 
Comment a, Illustration 12, p. 282. The memorandum 
in writing required by the statute of frauds is not the 
contract, but only written evidence of an oral contract. 
The requirement of a memorandum in writing presup- 
poses the existence of such a contract. The memoran- 
dum must contain a statement of the essential terms of 
the oral contract. If the time of delivery of the goods 
and the time of their payment is an integral part of 
the oral contract, they must be set out in the written 
memorandum. But if, as here, they are not agreed upon 
in the oral contract, the law implies that the delivery 
was to be made in a reasonable time and that payment 
would be made upon delivery. The rule is stated in Ber- 
man Stores Co. v. Hirsh, 240 N. Y. 209, 148 N. E. 212, as 
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follows: “If the parol agreement fixed no time for de- 
livery the memorandum evidencing the contract is suffi- 
cient under the statute since it contains all the terms 
which have been agreed on. In such case the law sup- 
plies the missing term and requires delivery within a 
reasonable time. If, on the other hand, the time was 
fixed by the parties the memorandum is insufficient.” 
We conclude from the foregoing authorities that as the 
oral contract did not provide for the time of delivery and 
payment, the law supplies the missing terms and the 
written memorandum meets the requirements of the 
statute of frauds. 

The defendant complains that the evidence was in- 
sufficient to sustain the amount of the judgment ren- 
dered. The evidence shows that the new tractor cost 
the plaintiff $1,413.49. The retail list price was shown 
to be $1,779.41. It is evident that the trial court entered 
judgment for the difference amounting to $365.92. There 
is no evidence in the record as to the market value of 
the new tractor at the time of the sale. The market 
value of the old tractor traded in by the defendant is 
not shown. 

The Uniform Sales Act provides in part: ‘(1) Where 
the buyer wrongfully neglects or refuses to accept and 
pay for the goods, the seller may maintain an action 
against him for damages for nonacceptance. (2) The 
measure of damages is the estimated loss directly and 
naturally resulting, in the ordinary course. of events, 
from the buyer’s breach of contract. (3) Where there is 
an available market for the goods in question, the meas- 
ure of damages is, in the absence of special circumstances, 
showing proximate damage of a greater amount, the 
difference between the contract price and the market 
or current price at the time or times when the goods 
ought to have been accepted, or, if no time was fixed 
for acceptance, then at the time of the refusal to accept.” 
§ 69-464, R. R. S. 1943. See, also, Jobbers Overall Co. 
v. Deputy Co., 109 Neb. 703, 192 N. W. 210. There is no 
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evidence in the record as to the market value of the new 
tractor. The retail price of the tractor is a speculative 
price and not proper to be here considered under the 
measure of damages fixed by the statute. The meas- 
ure of damages applied by the trial court is not the 
proper one. There is no evidence in the record to sus- 
tain a judgment for any amount other than nominal 
damages. The market value of the 1943 tractor is not 
shown. It is evident therefore that there is no evidence 
in the record showing the contract price or the reason- 
able market value of the new tractor. There is no evi- 
dence in the record properly to be considered which 
supports the trial court’s finding. The judgment is 
therefore clearly wrong. The evidence being wholly in- 
sufficient to sustain the judgment of the trial court, 
it cannot stand. The judgment of the trial court is there- 
fore reversed and the cause remanded for a new trial. 
REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLEE, V. VALDEMAR A. NIELSEN, 


APPELLANT, BERN R. COULTER, INTERVENER-APPELLEE. 
79 N. W. 2d 721 


Filed December 14, 1956. No. 34027. 


1. Waters. By statute, all appropriations for water must be used 
for some beneficial or useful purpose, and when the appropriator 
or his successor in interest ceases to use it for such purpose, 
the right ceases. 

The Department of Roads and Irrigation has the au- 

thority to cancel a water appropriation where the same has not 

been used for some beneficial or useful purpose, or having been 
so used at one time has ceased to be used for such purpose for 
more than 3 years. 

Trrigation rights may be lost by abandonment or non- 
user of such rights for the period of statutory limitations 
relating to real estate. 

4, Limitations of Actions. By statute, an action for the recovery 
of the title or possession of lands, tenements, or hereditaments 
can only be brought within 10 years after the cause of action 
shall have accrued. 
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5. Abandonment. “Abandonment” is the relinquishment of a right 
by the owner thereof, without any regard to future possession 
by himself or any other person, but with the intention to forsake 
or desert his right. 

6. Waters. Nonuser must be continued for a time equal to the 
statutory limitation upon actions to recover the possession of 
rea] property in order to lose the right of appropriation. 

7. Estoppel. “Estoppel” means the preclusion of a person from 
asserting a fact, by previous conduct inconsistent therewith, on 
his own part or the part of those under whom he claims, or by 
an adjudication upon his rights which he cannot be allowed to 
call in question. 

To constitute an estoppel, in the absence of false rep- 
resentations by the party sought to be estopped, he must have 
been guilty of such conduct as to have given the person pleading 
the estoppel reason to believe that a state of facts existed 
inconsistent with those now asserted against him and in reliance 
on which he acted. 

When a person knowing his rights takes no steps to 
enforce them until the condition of the other party has, in good 
faith, become so changed that he cannot be restored to his 
former state, if the right be then enforced, delay becomes 
inequitable and operates as an estoppel against the assertion 
of the right. 

10. Injunctions. Evidence examined and held sufficient to sustain 
the permanent injunction judgment. 


AppEAL from the district court for Morrill County: 
CLAIBOURNE G. PERRY, JUDGE. Affirmed. 


Paul Rhodes and Heaton & Heaton, for appellant. 


Clarence S. Beck, Attorney General, Robert V. Hoag- 
land, and Robert J. Bulger, for appellee. 


Mothersead, Wright & Simmons, for intervener-ap- 
pellee. 


Heard before CARTER, MEssMorRE, YEAGER, CHAPPELL, 
WENKE, and BostAucy, JJ. 


Messmore, J. 


This is an action brought by the State of Nebraska as 
plaintiff, against Valdemar A. Nielsen as defendant, 
in the district court for Morrill County. The purpose 
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of the action was to permanently enjoin the defendant 
from appropriating, diverting, or taking water from 
Pumpkinseed Creek for irrigation or any other purpose, 
and to permanently enjoin the defendant from interfer- 
ing with or preventing the access of officers, agents, and 
employees of the Department of Roads and Irrigation to 
the dam, headgate, and irrigation works alleged to be 
owned by the defendant in the performance of their of- 
ficial duties. One Bern R. Coulter was granted leave to 
intervene in the action. The trial court found generally 
in favor of the plaintiff and the intervener and against 
the defendant, and permanently enjoined the defendant 
from interfering with or preventing the access of the em- 
ployees of the Department of Roads and Irrigation to the 
dam, headgate, and irrigation works belonging to the de- 
fendant in the performance of their official duties, and 
from appropriating, diverting, or taking water from 
Pumpkinseed Creek for irrigation or any other purpose. 
The defendant filed a motion for new trial which was 
overruled. The defendant thereafter perfected his ap- 
peal to this court. 

For convenience we will refer to the State of Nebras- 
ka as the State; the Department of Roads and Irrigation 
as the department; Valdemar A. Nielsen as defendant 
or Nielsen; Bern R. Coulter, intervener, as intervener; 
Pumpkinseed Creek, in some instances, as the creek; the 
State Department of Irrigation, Highways, and Drainage, 
as the State Board or State Board of Irrigation; and other 
names applied to state agencies shown by the record by 
the names used therein. 

The record shows that Nielsen owns all of Section 30, 
Township 19 North, Range 52 West of the 6th P. M., in 
Morrill County, and other lands which he farms; that 
Justin S. Smith and Albert Langford were the record 
owners of part of Section 30 above described, subject to 
a mortgage; that they purchased this land in 1921, and 
Smith moved onto the land in 1921; and that thereafter 
the mortgage was foreclosed and the defendant acquired 


VoL. 163] SEPTEMBER TERM, 1956 375 


State v. Nielsen 


his present ownership of the land by virtue of foreclosure 
proceedings, the conveyance to the defendant being dated 
March 1, 1932, when he moved onto the land. He also 
acquired other parts of Section 30 by deed in 1939 from 
other parties. He has farmed the land at all times since 
moving upon it. Pumpkinseed Creek is a natural stream 
of the State which flows through defendant’s land. 

The intervener owns land adjoining Nielsen’s land, 
that is, all of Section 29, Township 19 North, Range 52 
West of the 6th P. M., in Morrill County immediately 
east of Nielsen’s home section. He also owns land in 
Sections 18 and 19 to the north of the Nielsen land, 
and other lands. He completed the purchase of said 
lands in 1939. Pumpkinseed Creek runs across Section 
29. 

The record further discloses that on June 24, 1895, P. 
P. Waitman, also known as Price P. Waitman, made 
claim for an appropriation of irrigation water from 
Pumpkinseed Creek to water part of Section 30 and 
other lands in Township 19 North, Range 52. On July 
14, 1896, hearing was had on this claim which resulted 
in approval of the claim on April 24, 1897, and identi- 
fied as docket No. 847. This docket provided for irriga- 
tion on both the north and south sides of the creek, and 
two canals are shown on the plat accompanying the 
claim. This adjudication involved lands now owned by 
the defendant. The testimony of P. P. Waitman at the 
hearing was to the effect that he succeeded to the canal 
of Dick Brown. This canal is referred to in the record 
at times as the Dickie Brown canal which had carried 
water in 1887. Waitman’s priority was dated March 12, 
1891. On July 10, 1900, Price P. Waitman filed a peti- 
tion for a permit to relocate the headgate shown in 
docket No. 847. This permission was granted July 14, 
1900. 

On October 11, 1923, the Department of Public Works 
commenced proceedings for the cancellation of docket 
No. 847, and set a hearing to be held in the courthouse 
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at North Platte at 9 a. m., November 20, 1923, to show 
cause why said appropriation should not be canceled in 
part or in whole, in accordance with section 8428, Comp. 
St. 1922. Notice of the hearing was sent by registered 
mail to the landowners as shown by the records of the 
county clerk of Morrill County. Notice was also pub- 
lished in the Bridgeport News-Blade in Morrill County. 
On November 20, 1923, hearing was had pursuant to 
said notice. No one appeared to protest the cancellation 
of the appropriation. The order of cancellation was 
dated December 31, 1923, and there have been no pro- 
ceedings to reopen or set aside this order. 

A field report dated September 26, 1923, shows the 
headgate of the Waitman canal in Section 30 to be prac- 
tically useless; that there was no sign of a dam; that 
the canal had grown full of grass and weeds; and that 
there was nothing left of the old flume that crossed the 
creek. 

At the time of the cancellation proceedings, Albert 
Langford was deceased. Justin S. Smith testified that 
the land was pasture and hay land, and some farm land; 
that there was a ditch on the north side of the creek 
which ran east from the Banner County line to the north 
line of Section 30, for probably half a mile; that there 
was also a ditch on the south side of the creek which 
ran from the northwest to the southeast; that both of 
these ditches were filled with grass and weeds; that 
there was an old flume on the north side of the ditch 
which had been washed out or torn down and was in 
no condition to carry water; and that he did no work 
on the ditches or flume, nor did he attempt to do any 
irrigating through those ditches while he occupied the 
land. 

Smith’s son-in-law testified that he worked on the land 
in 1926 and 1927, and harvested on the land in July of 
1928, 1929, and 1930. He had been over all of the land 
and observed no irrigation work going on, nor irrigation 
water running. 
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Waitman’s son testified that he had trapped on the 
creek near the old flume on the irrigation project from 
1912 to 1914; and that at that time the flume was rotted 
down and not in condition to carry water. 

The intervener testified that in the fall of 1939, he 
and Nielsen drove up near the northwest corner of Sec- 
tion 30 to look at the old dam and the ditches to ascer- 
tain what the possibilities were of repairing the irriga- 
tion works and taking water from the creek. They dis- 
cussed repairing some of the irrigation works, and in the 
fall of 1939 started to construct a wooden dam across 
the creek on the west side of Section 30, which was 
completed in 1940. The flume was located in the same 
place as the old flume. The fills on both sides of the 
creek were used. The west fill was concreted. After the 
work was completed, the intervener used both sides of 
the creek for irrigation purposes and has continued to 
do so since 1940. The intervener testified further that 
he talked to Nielsen about the time he made his first 
application for appropriation of water, with reference 
to joint irrigation works, and explained that he had 
talked to the chief of the Bureau of Irrigation and Drain- 
age and was told that they could not proceed or continue 
to run the water without first obtaining an appropriation 
for the same. He asked Nielsen to go in with him and 
make a joint application for the appropriation of water 
for all of their lands on the north side of the creek. Niel- 
sen said he was not interested at all; that he was not 
going to make any application for appropriation; that the 
creek ran through his land and he had the right to use 
whatever he wanted to; and that he was not going to 
ask the State when he could use the water. 

The intervener further testified that he had expended 
a total of $4,230.70 since 1941 in connection with the 
irrigation works in Section 29 on both sides of Pump- 
kinseed Creek. He did not know that Nielsen claimed 
any rights under the Waitman appropriation until Niel- 
sen filed his amended answer setting up such rights. 
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The intervener and Nielsen used the wooden dam 
which they had built up until 1947. It was in bad shape 
and had to be repaired every time it was used. Later 
Nielsen and his son built a concrete dam a little farther 
up the creek and used the same canal to divert water. 
At that time the intervener was using a concrete dam 
also. The intervener holds appropriations for water 
from Pumpkinseed Creek to use on his land in Section 
29. He holds an appropriation from the State for water 
from Pumpkinseed Creek to irrigate land on the north 
side of the creek in Section 29, which was granted in 
June 1941. After he purchased the balance of the Wait- 
man land in Section 29, he made application to the State 
for an appropriation for water to be used on the south 
side of the creek in Section 29, which was granted. 

A hydrographer employed by the Bureau of Irrigation 
testified that he made an investigation of the Nielsen 
land in 1950. He talked to Nielsen on July 31, 1950, and 
Nielsen questioned him about taking boards out of the 
dam. Nielsen told him that the department had no 
authority to control the water running through his place 
for the reason that he did not have an application on 
file with the State, and that if he did have an applica- 
tion on file with the State, then there would be authority 
for the State to control the water running through his 
place. This witness did not get to the headgate because 
there was a sign posted warning employees of the De- 
partment of Roads and Irrigation to stay out unless they 
had the consent of the owner, and Nielsen denied him 
admittance. 

A witness for the defendant testified that he was 
acquainted with the land owned by Nielsen; that his 
folks moved into that vicinity in 1895, and at that time 
he lived on the county line and was raised on Section 
31, which is directly south of Nielsen’s Section 30; that 
the Banner County line lies along the west edge of 
Section 30; that the school he attended was near the 
northeast corner of Section 25, perhaps 200 yards either 
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way from Section 25 in Banner County; and that while 
he was attending school in 1898, there was a dam where 
water was being diverted from Pumpkinseed Creek. 
The dam was in Banner County. He lived on the county 
line until he was 26 years of age, and discerned the 
boundary of the county line by location of a fence. 

On October 9, 1950, after this suit was started, the 
defendant made claim, docket No. 1055, for an irrigation 
appropriation from Pumpkinseed Creek for his land un- 
der a Dick Brown canal priority of 1886 for parts of the 
north half and southeast quarter of Section 30, and other 
lands. The plat showed lands lying south of Pumpkin- 
seed Creek. Objections were filed, and a hearing had 
resulting in an order denying the claim. The order was 
dated October 1, 1951. No appeal was taken from this 
order. 

The defendant filed application No. 6811 on November 
15, 1954, for appropriation of water from Pumpkinseed 
Creek for irrigation of his lands with the department, 
requesting the right to irrigate lands in all four corners 
of Section 30 on the south side of Pumpkinseed Creek. 
This application was approved January 31, 1955. In 
this connection, the defendant filed a plat showing the 
location of the lands sought to be irrigated. Comparing 
the plat filed with docket No. 1055 and this plat, the 
identity of the canals and the lands lying north of the 
canal and south of the creek in both appropriation ap- 
plications are the same, with the exception that applica- 
tion No. 6811 includes additional lands south and above 
the canal, the reason being that there is a pump to be 
used under this appropriation. These plats show that 
no part of the southeast quarter of Section 30 lies north 
of Pumpkinseed Creek, therefore the allowance of water 
in docket No. 847 for lands in the southeast quarter 
was for lands south of the creek and identical with lands 
in application No. 6811. 

The defendant contends that the Department of Roads 
and Irrigation has exclusive jurisdiction over all matters 
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pertaining to the granting or cancellation of water rights 
in this state as provided for in section 46-209, R. R. S. 
1943. 

Section 46-208, R. R. S. 1948, provides: “The Depart- 
ment of Roads and Irrigation shall exercise the powers 
and perform the duties formerly assigned to the state 
board of irrigation, highways and drainage.” 

Section 46-226, R. R. S. 1943, provides: “The De- 
partment of Roads and Irrigation shall make proper ar- 
rangements for the determination of priorities of right 
to use the public waters of the state, and determine the 
same. The method of determining the priority and 
amount of appropriation shall be fixed by the depart- 
ment.” 

The defendant makes reference to sections 46-227 to 
46-232, R. R. S. 1943, as setting forth matters pertaining 
to adjudication of water rights, and to sections 46-229.03 
to 46-229.05, R. R. S. 1943, as setting forth the procedure 
for the department to cancel an appropriation. In ad- 
dition, we deem the following sections of the statute im- 
portant in determining this appeal. 

Section 46-229, R. R. S. 1943, provides: “All appro- 
priations for water must be for some beneficial or useful 
purpose, and when the appropriator or his successor in 
interest ceases to use it for such purpose the right 
ceases.” 

Section 46-229.02, R. R. S. 1943, provides: “If it 
shall appear that any water appropriation has not been 
used for some beneficial or useful purpose, or having 
been so used at one time has ceased to be used for such 
purpose for more than three years, the department 
shall appoint a place and time of hearing, and shall 
serve notice upon the owners of such water appropria- 
tion or such ditch, canal or other diverting works to 
show cause by such time and at such place why the water 
appropriation owned by such person should not be de- 
clared forfeited and annulled, and shall also serve such 
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notice upon the landowners under such water appro- 
priation, ditch or canal.” 

The procedure referred to in sections 46-229 to 46- 
229.05, R. R. S. 1943, has to do with cancellation of irri- 
gation rights and is not exclusive. The courts of this 
state have recognized two methods of loss of irrigation 
rights independent of statutory procedure for cancella- 
tion by the department of such rights. These two meth- 
ods may be classified as abandonment of water rights, 
or nonuser of such rights for the period of statutory 
limitations relating to real estate. This statute, section 
25-202, R. R. S. 1943, provides in part: “An action for 
the recovery of the title or possession of lands, tenements 
or hereditaments, * * * can only be brought within ten 
years after the cause of action shall have accrued; * * *.” 

“Abandonment” is defined in State v. Oliver Bros., 
119 Neb. 302, 228 N. W. 864, as follows: “ ‘ ‘“Abandon- 
ment” is the relinquishment of a right by the owner 
thereof, without any regard to future possession by him- 
self or any other person, but with the intention to 
forsake or desert the right.’” 

The defendant Nielsen claims rights under docket 
No. 847 as a successor in title to Justin S. Smith. Smith 
lived on the place in question and farmed it from 1921 
until Nielsen took possession in 1932. During the period 
that Smith occupied the premises, he did no work on any 
of the irrigation works that had formerly been on the 
place. He did not irrigate the farm during that period 
which constituted 11 years. He received a notice of the 
cancellation proceedings affecting docket No. 847. He 
paid no attention to it and showed no interest in such 
proceedings. It is apparent from the evidence that Smith 
intended to abandon any irrigation rights existing under 
docket No. 847. There was a complete nonuser of the 
irrigation rights by Smith. Such abandonment is bind- 
ing upon the defendant, since he claims title to the 
property and the water rights appurtenant to it under 
Smith and his co-owner Langford. 


382 NEBRASKA REPORTS [Vo. 163 
State v. Nielsen 


“Nonuser must be continued for a time equal to the 
statutory limitation upon actions to recover the posses- 
sion of real property, in order to lose the right of ap- 
propriation.” Farmers Canal Co. v. Frank, 72 Neb. 136, 
100 N. W. 286. 

A case in point, that cancellation proceedings as pro- 
vided for by statute are not exclusive, is Kersenbrock 
v. Boyes, 95 Neb. 407, 145 N. W. 837. In this case 
Kersenbrock made application after the law of 1911 be- 
came effective to adjudicate rights he claimed he ac- 
quired under the 1895 law. Objections were filed to his 
application on the general ground, among others, that 
more than 10 years had elapsed and claimant, Kersen- 
brock, had failed to perfect his irrigation claim by de- 
velopment of the right. The State Board of Irrigation 
canceled both appropriations which was affirmed by the 
district court and this court. The statute providing for 
cancellation by the state board for 3 years nonuser went 
into effect on April 10, 1911. Kersenbrock asserted that 
his right could not be canceled except under this stat- 
ute, and that he had 3 years after the effective date of the 
law in which to perfect his beneficial use of the water, 
This court said: “For a period of more than ten years 
before plaintiff was cited to appear before the state 
board, the dam was not in a condition to generate power 
for the beneficial uses of pumping water for irrigation 
or for running a grist-mill. The evidence shows clearly 
that plaintiff did not comply with statutory conditions 
or make a beneficial use of public water under either 
application. * * * Under any construction of the act, 
plaintiff did not have over ten years to comply with 
statutory conditions.” See, also, Kinnan v. France, 
113 Neb. 99, 202 N. W. 452. 

In the instant case the evidence shows nonuser of irri- 
gation rights for more than the statutory period of 10 
years, which results in a clear loss of any right of ap- 
propriation under docket No. 847 independent of any 
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cancellation proceedings. The defendant’s contention 
cannot be sustained. 

The defendant contends that an order of cancellation 
of a water appropriation by the Department of Roads 
and Irrigation is void where the department fails to serve 
proper notice on the owners of an appropriation. 

The defendant cites and quotes section 8428, Comp. 
St. 1922, which was in effect at the time of the issu- 
ance of notice given by the department and at the time 
of the hearing in North Platte in 1923. We make refer- 
ence to the notice to be served as required by the stat- 
ute. The statute requires that a notice shall be served 
upon the owners of such water appropriations, and the 
department shall also serve such notice upon the land- 
owners under such water appropriations, ditch, or canal. 
In addition, such notice shall be served at least 30 days 
before the date of hearing upon those owning or con- 
trolling the water appropriation and the ditch, canal, 
or reservoir for the purpose of using or storing water 
for any purpose whatsoever, if they are known to the 
Department of Public Works to be the owners thereof 
and maintain an office within the State of Nebraska, 
and if they do not maintain an office within the State 
of Nebraska, then such notice shall be served by the 
publication thereof in some legal newspaper in the 
county in which the place of diversion of said water ap- 
propriated is located. In addition, a copy of such notice 
shall further be served personally or sent by registered 
mail to all persons appearing from the records of the 
county clerk or register of deeds to be landowners under 
such appropriations. 

In connection with this contention, the defendant states 
that on October 11, 1923, when the notice of the pro- 
posed hearing for the cancellation of water appropriation 
under docket No, 847 was issued by the department, 
and on November 20, 1923, when the hearing was held 
at North Platte, Albert Langford was the owner of an 
undivided interest in the fee title of the land covered 
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by the appropriation. At that time he was deceased, 
having died in 1922, and his estate was under probate in 
Scotts Bluff County. No notice was served upon any 
representative of his estate or his heirs. On the same 
day, Gold-Stabeck Company held a valid, recorded first 
mortgage lien on said land and was not served with any 
notice of hearing for cancellation. The headgates of 
the canal were in Banner County, and the notice was 
published in Morrill County. The defendant asserts 
that the above-mentioned statute requires the service 
of notice on the owners of such appropriation and publi- 
cation of the notice in the county where the headgates 
or diversion is located. In support of this contention 
the defendant cites several cases to the effect that a 
judgment rendered by a court without jurisdiction of 
the parties is absolutely void. See, Omaha Nat. Bank 
v. Robinson, 73 Neb. 351, 102 N. W. 613, 104 N. W. 1070, 
119 Am. S. R. 903; Ehlers v. Grove, 147 Neb. 704, 24 N. 
W. 2d 866; Board of Trustees of York College v. Cheney, 
160 Neb. 631, 71 N. W. 2d 195. 

The defendant, in the light of the foregoing, asserts 
that the order of cancellation made by the State Board 
of Irrigation dated November 20, 1923, and the water 
appropriation known as docket No. 847 is still valid and 
a subsisting property right belonging to the defendant 
by failure on the part of the State Board of Irrigation 
to comply with the provisions of the statute existing at 
the time of the issuance of the notice and the time of 
hearing. 

In analyzing the above-cited statute, it contemplates 
the owners of water appropriations shall be served per- 
sonally where the owner is known to the department 
and if the owner maintains an office within this state. 
If the owner of the appropriation does not maintain 
an office within this state, then the notice is to be served 
by publication in the county where the diversion of the 
appropriation is located. In the instant case the appro- 
priation was originally taken out by Price P. Waitman, 
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known also as P. P. Waitman, and it appears from the 
records of the department that he was the owner of the 
appropriation. P,. P. Waitman died in 1919, so obviously 
he could not maintain an office in this state. Therefore, 
the provisions with reference to publication of notice 
became pertinent. The notice was published in Morrill 
County and not in Banner County. The defendant con- 
tends that the headgate of the canal was located in 
Banner County, and submits the testimony of Glen Has- 
call to the effect that there was a diversion dam in 
Banner County in 1898. The defendant then makes 
reference to the application to relocate a headgate in 
Banner County made and approved in 1900. The appli- 
cation to relocate the headgate does not constitute proof 
of its location, but is proof of an approval to locate the 
same in Banner County. This type of evidence has no 
probative value as to whether or not the dam was lo- 
cated in Banner County at the time of the cancellation 
of docket No. 847. The time that is material as to the 
location of the diversion works is the time of the can- 
cellation hearing on November 20, 1923. The evidence 
relied upon by the defendant is removed in time from 
the cancellation order by at least 23 years, and offers no 
proof of conditions existing at the time of the cancellation 
order. The record does disclose evidence as to the time 
and does furnish proof of the location of the headgate 
in 1923. Exhibit 16 contains a record of A. E. Johnson, 
a representative of the Department of Public Works, who 
inspected the location on September 26, 1923, and placed 
the location as being in Section 30 in Morrill County. 
The testimony of Justin S. Smith, the defendant’s prede- 
cessor in title, stated that there was only one headgate 
and it was located in Morrill County. 

It is apparent that as to the owner of the appropria- 
tion, the notice could not be served personally and 
therefore notice was published in the proper county 
where the diversion of the canal was located at that time. 
While there is some disparity in the evidence as to the 
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location of the headgate, the intervener, by his testi- 
mony, explained that the creek, in times of high water, 
washed out some of the smaller dams and irrigation 
works along the creek. 

With reference to the notice as to the landowners, the 
statute specifies that a copy of the notice shall be served 
either personally or by registered mail on “all persons 
appearing from the records of the county clerk or regis- 
ter of deeds to be landowners under such appropriation.” 
§ 46-229.03, R. R. S. 1943. The record discloses that the 
State, in the cancellation proceedings, secured from the 
county clerk of Morrill County a certificate of the per- 
sons appearing from the records of his office as being 
owners of land as described thereon. Notice was sent to 
all parties named in the certificate. The Legislature 
specified that notice was to go to the party appearing 
of record to be the owner. 

With reference to the interest of Albert Langford, 
the interest he had in the appropriation appeared of 
record in his name and not in the names of his heirs. 
This service of notice was sufficient under the statute. 

An underlying principle of the irrigation law is that 
an irrigation right to be retained must be applied to a 
beneficial use. The owner of land who personally, or 
through his agents, operates an irrigated farm is the 
person who can keep an irrigation right alive by bene- 
ficial application of the water and is the person to be 
notified in the event it is contended the right has not 
been beneficially used. A mortgagee of property is not 
entitled to operate the real estate as long as the mort- 
gage continues only as a security document. The mort- 
gagee without foreclosure is not entitled to take over the 
management of an irrigated farm and apply its water to 
beneficial purposes unless there is an agreement to that 
effect, which does not appear in this case. 

We hold that the department complied with the stat- 
ute with regard to notice and the service thereof. 

Neilsen asserts there is no inconsistency under the 
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claim of right evidenced by docket No. 847 and the claim 
under application No. 6811 on the basis that docket No. 
847 applied only to lands north of the creek and appli- 
cation No. 6811 applied only to lands on the south side of 
the creek, The original plat filed with docket No. 847 
shows two canals, one on the south side and one on 
the north side of the creek. Waitman took over the 
Dick Brown ditch, and it is admitted by the parties 
that the Dick Brown ditch was on the south side of the 
creek. The opinion in connection with the granting of 
docket No. 847 shows that the appropriation was granted 
for the southeast quarter of Section 30, among other 
lands. The claim in docket No. 1055 also shows a por- 
tion of the southeast quarter of Section 30 as affected 
by that claim, which is borne out by the plat submitted 
therewith. Application No. 6811 lists 30 acres in the 
southeast quarter, and the plat submitted therewith 
shows the lands to be irrigated including a part of the 
southeast quarter of Section 30. All of the southeast 
quarter of Section 30 lies south of the creek, and no part 
of the southeast quarter of Section 30 lies north of the 
creek. It therefore follows that when Waitman was 
granted the right to irrigate part of the southeast quarter 
his rights included canals on both the north and south 
sides of the creek. The evidence also shows that there 
is an identity between part of the lands included in 
application No. 6811 and the lands evidenced by docket 
No. 847. 

Subsequent to the cancellation proceedings in docket 
No. 847, a large number of appropriations have been 
granted, including the appropriation of the intervener. 
The defendant asserted no claim to a revitalization of the 
Waitman appropriation prior to the time of filing his 
answer on October 11, 1950. Nielsen purchased and 
entered into possession of the land covered by docket 
No. 847. He never asserted a claim to rights under 
docket No. 847 until 181%4 years later. Just prior to 
the time that the intervener made his first application 
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for appropriation in 1941, the defendant advised him 
that he had no appropriation with the state and claimed 
as a riparian owner only. The intervener spent more 
than $4,200 in development of his irrigation appropria- 
tion. Should Nielsen’s rights under docket No. 847 be 
revitalized, then the appropriation granted to the in- 
tervener by the department would be valueless. 

The record shows that insofar as the State and the 
intervener are concerned Nielsen stood idly by, but he 
did make an express representation that he claimed no 
rights under any appropriation. The intervener relied 
upon this representation in making his application for 
appropriation and proceeded to develop the same. Niel- 
sen had knowledge of the application of the intervener 
for an appropriation of water, and the work and the 
expense incurred by the intervener in the construction 
of his irrigation system. He made no protest nor gave 
any warning that he intended to claim any part of 
the waters of Pumpkinseed Creek. We believe that 
under such circumstances the following are applicable. 

In State v. Smith, 135 Neb. 423, 281 N. W. 851, estoppel 
is described as follows, quoting from Graham Ice Cream 
Co. v. Petros, 127 Neb. 172, 254 N. W. 869: ‘“ ‘Estoppel 
means “the preclusion of a person from asserting a fact, 
by previous conduct inconsistent therewith, on his own 
part or the part of those under whom he claims, or by 
an adjudication upon his Tights which he cannot be al- 
lowed to call in question.” Bouvier’s Law Dictionary.’ ” 
* = = “<T9) constitute an “estoppel,” in the absence of 
false representations by the party sought to be estopped, 
he must have been guilty of such conduct as to have 
given the person pleading the estoppel reason to believe 
that a state of facts existed inconsistent with those now 
asserted against him and in reliance on which he acted.’ ” 

In Carson v. Greeley, 107 Neb. 609, 187 N. W. 47, the 
court said that when a person knowing his rights takes 
no steps to enforce them until the condition of the other 
party has, in good faith, become so changed that he can- 
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not be restored to his former state, if the right be then 
enforced, delay becomes inequitable and operates as an 
estoppel against the assertion of the right. See, also, 
Kinnan v. France, supra. 

In Enterprise Irrigation Dist. v. Tri-State Land Co., 
92 Neb. 121, 1388 N. W. 171, the court said: “It would 
be manifestly inequitable and unjust to allow the plain- 
tiffs, after the works were practically finished and the 
money expended, to insist upon claims which, had they 
been asserted in good time, would at least have put the 
defendants upon their guard and have given them cause 
to pause and hesitate in their expenditures until the 
validity of their title had been determined.” The court 
held that the parties were estopped to assert the claim 
later. 

Apparently the defendant does not contest the right 
of the representatives of the department to enter upon 
the lands of the appropriators of water in the perform- 
ance of their duties as provided for by statute. 

We conclude that the Waitman appropriation was 
effectively canceled by the proceedings of the Depart- 
ment of Public Works in 1923; that abandonment of 
the water rights under docket No. 847 for more than 
10 years resulted in the loss of such rights; that the 
trial court had jurisdiction to determine the validity of 
the claim of defendant Nielsen to the Waitman appro- 
priation and the rights of the intervener; and that the 
doctrine of estoppel applies due to Nielsen’s failure to 
make claim or give any warning to the intervener until 
the intervener had obtained an appropriation of water 
from Pumpkinseed Creek at large expense and con- 
structed an irrigation system on his land. 

For the reasons given herein, the permanent injunc- 
tion granted by the trial court is affirmed. 

AFFIRMED. 
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TILLIE LINCOLN, APPELLANT, V. STARLING BURTON KNUDSEN, 


APPELLEE, 
79 N. W. 2d 716 


Filed December 14, 1956. No. 34030. 


1. Trial. A motion for directed verdict must be treated as an ad- 
mission of the truth of all material and relevant evidence 
submitted on behalf of the party against whom the motion is 
made, and such party is entitled to have every controverted 
fact resolved in his favor and -to have the benefit of every 
inference which can reasonably be deduced from the evidence. 

2. Automobiles: Negligence. An essential element necessary to be 
proved to entitle a passenger in an automobile to recover dam- 
ages from the host on the ground of negligence less than gross 
is that he is a passenger for hire. 

3. Trial. The burden of proof means the duty resting on one 
party or the other to establish by a preponderance of the evi- 
dence an issue essential to recovery. 

In this sense the burden of proof never shifts nor 
changes from the first to the last where it is placed by the 
pleadings or the substantive law of the case. 

5. Automobiles: Negligence. The substantive law of the case re- 
quired that plaintiff prove that she was a passenger for hire, 
and not an invited guest, as a condition of the right to recover 
on account of negligence of the defendant less than gross. 

6. Negligence. Gross negligence within the meaning of section 
39-740, R. R. S. 1948, means great or excessive negligence. It 
indicates the absence of slight care in the performance of duty. 

7. Negligence: Trial. Ordinarily, the question of gross negli- 
gence is one of fact for a jury, but if the evidence respecting it 
is not in conflict or is so conclusive that ordinary minds may 
not draw different conclusions therefrom the question is one of 
law for the court. 


AppEA from the district court for Hall County: ERNEST 
G. Krocer, Jupce. Affirmed. 


Richard A. Dier, Neil R. McCluhan, and Kindig & 
Beebe, for appellant. 


Luebs & Elson, for appellee. 


Heard before Stmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


YEAGER, J. 
This is an action for damages for personal injuries by 
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Tillie Lincoln, plaintiff and appellant, against Starling 
Burton Knudsen, defendant and appellee. It was tried to 
a jury in Hall County, Nebraska. At the conclusion of the 
evidence on behalf of plaintiff, the defendant made a 
motion for a directed verdict in his behalf which was 
sustained, whereupon judgment was rendered in his 
favor. Thereafter a motion for new trial was duly filed. 
This motion was overruled. 

From the judgment and the order overruling the mo- 
tion for new trial the plaintiff has appealed. 

The brief contains four assignments of error as grounds 
for reversal of the judgment, however by them only one 
question is presented, namely, that of whether or not 
the evidence of negligence on the part of the defendant 
was sufficient for submission to a jury for determination. 
The effect of the judgment of the court was to say that 
the evidence was insufficient to sustain a right of re- 
covery by plaintiff against the defendant. 

The plaintiff as ground for recovery pleaded, to the 
extent necessary to state herein, that on or about No- 
vember 29 (1952), she was riding as a passenger in an 
automobile owned and operated by the defendant in a 
westerly direction on U. S. Highway No. 30 in Hall 
County, Nebraska, and that at a point about seven-tenths 
of a mile west of the city limits of Wood River, Nebras- 
ka, the defendant operated the automobile in a negligent 
manner against an automobile operated by one John A. 
DeWulf, thus causing injury and damage to the plain- 
tiff. The specifications of negligence are that the de- 
fendant failed to operate his automobile in the right or 
north lane of traffic; that he failed to yield one-half of 
the traveled portion of the highway to DeWulf; that he 
failed to maintain control of his own automobile; that he 
failed to keep a proper lookout; that he failed to yield 
the right-of-way to DeWulf; and that he operated his 
automobile at a high and excessive rate of speed. To the 
extent necessary to state it here the answer denied the 
allegations of the petition. 
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To support the allegations of her petition the plaintiff 
adduced evidence as follows: Prior to November 29, 
1952, for a period of about 2 weeks, she had been a baby- 
sitter in the home of defendant for which as compensa- 
tion, but without any agreement as to the rate, she was 
paid $8 a week. The plaintiff talked with the wife of 
defendant about a proposed trip to Kearney, Nebraska, 
to visit her son. The wife of defendant discussed with 
the plaintiff the prospect of the defendant taking plain- 
tiff to Kearney, Nebraska, and stated or suggested that 
if the trip was made that plaintiff would not be paid 
for 1 week of service. The defendant was not a witness 
to the conversation and there is no evidence that he knew 
of it or that he ever assented to the proposal. There is 
no evidence of any agreement or arrangement between 
plaintiff and defendant covering a trip to Kearney, Ne- 
braska. 

After this conversation and early in the morning on 
November 29, 1952, the parties to the action, together 
with the wife of defendant and his two children, started 
on their trip to Kearney, Nebraska. The trip was without 
unusual incident until after they had passed through 
Wood River. The weather was fair. West of Wood 
River the paved highway was clean, straight, and level. 
On the shoulders there was snow. 

John A. DeWulf, also referred to in the testimony as 
John E. DeWolf, was coming from the west in his auto- 
mobile on his right side of the highway at a speed of 
from 55 to 60 miles an hour. He was followed by an- 
other automobile. The automobile which was following 
passed and pulled back into the lane ahead of DeWulf. 
About that time DeWulf saw an automobile which was 
headed west on the north shoulder of the highway about 
200 yards to the east. This was the automobile of the 
defendant. The automobile of defendant came off the 
shoulder back onto the highway and into the path of 
DeWulf where it was struck by the automobile of De- 
Wulf. The front end of DeWulf’s automobile struck 
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defendant’s automobile on its right side. It was this 
collision which produced the injuries and damages of 
which the plaintiff complains. Before the collision De- 
Wulf applied his brakes but was unable to avoid striking 
defendant’s automobile. 

Evidence of a Nebraska Safety Patrolman disclosed 
skid marks made by DeWulf’s automobile. They ex- 
tended 50 feet west of the scene of the collision. They 
were all south of the center line of the highway. The de- 
fendant’s automobile left the paving and went onto the 
north shoulder 136 feet east of the scene of the collision, 
traveled on the shoulder for 80 feet, and then came back 
on and across the highway to the point of the collision. 

There is no direct evidence to that effect, but it ap- 
pears inferentially and quite conclusively that the de- 
fendant left the paving and went onto the shoulder to 
avoid a collision with the automobile coming from the 
west which passed DeWulf. There is no explanation in 
the record as to the reason why the defendant in his 
return to the paving crossed the center line and into 
the path of DeWulf’s automobile. 

What has been said here, it is believed, fairly reflects 
essentially the pleadings and the evidence at the time 
the motion for directed verdict was made. 

Thereafter but before the ruling was made, the plain- 
tiff was allowed to and did amend the petition. By the 
petition as amended it was charged that the negligence 
complained of was gross. 

After the petition was amended two theories of re- 
covery were presented for consideration. The effect of 
the motion for directed verdict was to say that neither 
theory was sustained by the evidence. 

The first theory is that the plaintiff was a passenger 
for hire in defendant’s automobile and in consequence 
of this she was entitled to recover on proof of ordinary 
negligence. She contends that the evidence was suffi- 
cient in proof of ordinary negligence for submission to 
a jury. 
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The other theory is that, assuming that she was not a 
passenger for hire but was a guest within the meaning 
of section 39-740, R. R. S. 1948, the evidence was suffi- 
cient for submission to a jury for the reason that it was 
adequate as proof of gross negligence within the mean- 
ing of that section. 

The defendant insists that the evidence is insufficient 
for submission to a jury upon either theory. 

A rule to be observed in an approach to the deter- 
mination of the questions presented by this appeal, which 
is so well settled that no citation is required to support 
it, is that a motion for directed verdict must be treated 
as an admission of the truth of all material and relevant 
evidence submitted on behalf of the party against whom 
the motion is made, and such party is entitled to have 
every controverted fact resolved in his favor and to have 
the benefit of every inference which can reasonably be 
deduced from the evidence. 

Reverting now to the question of whether or not there 
is evidence to sustain the first theory it must be said 
that there is no evidence to support a finding that there 
was any agreement or understanding that the plain- 
tiff was being transported to Kearney, Nebraska, for 
hire within the meaning of section 39-740, R. R. S. 1943. 

The plaintiff theorizes in effect, as we interpret, that 
the services performed and to be performed by plaintiff 
for defendant and his wife were necessaries of life for 
which the wife could contract and by so contracting ob- 
ligate the defendant to pay for them, and further that 
she could and in this instance did without defendant’s 
knowledge contract also the manner of payment which 
was the transportation of plaintiff for hire to Kearney, 
Nebraska. 

To support the theory plaintiff cites section 42-201, R. 
R. S. 1943; 26 Am. Jur., Husband and Wife, § 388, p. 
987; 41 C. J. S., Husband and Wife, § 62, p. 531; In re 
White’s Estate, 150 Neb. 167, 33 N. W. 2d 470; Mooney 
v. McMahon, 83 N. J. L. 120, 83 A. 504. In these cited 
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cases and texts nothing is found to support the theory 
and we have found nothing to support it. 

The cited statute is limited to a declaration of the li- 
ability of a wife for the necessaries of life for the family. 
The cases and the texts point out that the husband is 
liable for the necessaries of life of the family and meas- 
urably define what are necessaries of life. They do not 
declare a principle the effect of which is to say that a 
husband is bound without his assent to a contract made 
by the wife related to a subject other than necessaries 
of life. 

The evidence showed that the plaintiff was a passenger 
in defendant’s automobile. There was no competent 
evidence to show that she was other than a “passenger 
or person riding in such motor vehicle as a guest or by 
invitation and not for hire.” 

An essential element necessary to be proved to entitle 
plaintiff to have a recovery from the defendant on proof 
of negligence less than gross was that she was a pas- 
senger for hire. The restriction of section 39-740, R. R. 
S. 1943, by its terms makes this so. This became an ele- 
ment of proof necessary for recovery under this theory 
by reason of the fact that it was made by the statute or 
in other words the substantive law of the case. 

The applicable definitive principle is the following: 
“The burden of proof means the duty resting on one 
party or the other to establish by a preponderance of 
the evidence an issue essential to his recovery. In this 
sense the burden of proof never shifts nor changes but 
remains from the first to the last where it is placed by 
the pleadings or the substantive law of the case.” Ku- 
caba v. Kucaba, 146 Neb. 116, 18 N. W. 2d 645. See, 
also, Fitzsimons v. Frey, 153 Neb. 124, 43 N. W. 2d 531. 

It becomes apparent therefore that the court did not 
err in its conclusion that the evidence of plaintiff failed 
to sustain a cause of action on her first theory. 

The question of whether or not the evidence of plain- 
tiff was sufficient for submission to a jury on the second 
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theory must be determined in a manner agreeable to the 
following statement of principle: “Ordinarily the ques- 
tion of gross negligence is one of fact for a jury, but if 
the evidence respecting it is not in conflict or is so con- 
clusive that ordinary minds may not draw different con- 
clusions therefrom the question is one of law for the 
court.” Johnson v. Jastram, 155 Neb. 376, 52 N. W. 
2d 245. See, also, Pavlicek v. Cacak, 155 Neb. 454, 52 
N. W. 2d 310; Paxton v. Nichols, 157 Neb. 152, 59 N. W. 
2d 184; Cunning v. Knott, 157 Neb. 170, 59 N. W. 2d 180; 
Ottersberg v. Holz, 159 Neb. 239, 66 N. W. 2d 571. 

The court has said: “Gross negligence within the 
meaning of section 39-740, R. S. 1943, means great or 
excessive negligence. It indicates the absence of slight 
care in the performance of a duty.” Johnson v. Jastram, 
supra. See, also, Pavlicek v. Cacak, supra. 

The evidence upon which this court must determine 
whether or not the case should have been submitted has 
been fully and fairly summarized and it will not be 
repeated. 

This evidence does not directly disclose the reason 
why the defendant left the paving and drove onto the 
shoulder to the north, however, the only reasonable in- 
ference to be drawn is that it was to avoid a collision 
with the automobile which passed DeWulf. In such a 
movement no negligence by defendant was involved or 
claimed. 

If there was evidence of gross negligence it was in 
the return and what immediately followed. A reason- 
able inference and the only one favorable to plaintiff, 
we think, is that the defendant by some type of inad- 
vertence lost control of his automobile and that be- 
cause thereof it crossed over into the path of DeWulf’s 
automobile. Within the meaning of the decisions of 
this court interpreting and applying section 39-740, R. 
R. S. 1943, a large number of which have been reviewed 
in Born v. Estate of Matzner, 159 Neb. 169, 65 N. W. 
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2d 593, this was not evidence of gross negligence suffi- 
cient for submission to a jury. 

This being true the trial court did not err in sus- 
taining the motion for directed verdict as regards the 
theory contained in the petition as amended. 

The judgment of the district court is affirmed. 

AFFIRMED, 


Doran NEWBERRY, APPELLANT AND CROSS-APPELLEE, V. CHET 
YOUNGS, DOING BUSINESS aS TRI STATE LIVESTOCK 
CoMMISSION COMPANY, APPELLEE AND 


CROSS-APPELLANT. 
80 N. W. 2d 165 


Filed December 14, 1956. No. 34088. 


1. Workmen’s Compensation. The term continuous employments 
in section 48-126, R. S. Supp., 1955, relates to the contract of 
hiring and is applicable to those situations where the relation- 
ship of employer and employee is a continuing one. 


2. Section 48-120, R. R. S. 1943, making the employer 
liable for reasonable medical and hospital services, includes the 
cost of travel incident to and reasonably necessary for obtaining 
such services. 

3. The burden placed upon the employer by section 48-120, 


R. R. S. 1943, is designed to relieve or cure the physical injuries 
suffered by the employee. 


APPEAL from the district court for Red Willow County: 
VICTOR WESTERMARK, JUDGE. Affirmed in part, and in 
part reversed and remanded with directions. 


Morrison, Lyons & Starrett, for appellant. 
Charles E. McCarl, for appellee. 


Heard before Srmmons, C. J., CaRTER, MESsMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ. 


Simmons, C, J. 
This is a compensation case in which plaintiff ap- 
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peals and defendant cross-appeals. The appeal presents 
two questions: 

Was the plaintiff’s contract of hire such as to cause 
compensation to be calculated on the formula prescribed 
by section 48-126, R. S. Supp., 1955, for a continuous 
employment relationship? The trial court held that it 
was, and we affirm that holding. 

Was the plaintiff entitled to recover the reasonable 
cost of transportation from his home to the doctor’s 
office and to the hospital for medical care and treatment? 
The trial court denied the claim. We find it to be an 
allowable claim under the provisions of section 48-120, 
R. R. S. 1948. 

The cross-appeal presents the contention that the trial 
court erred in allowing recovery of the cost of eye- 
glasses and shoes under the provisions of section 48- 
120, R. R. S. 1948. We find that the claim for eye- 
glasses should have been denied and the claim for shoes 
allowed in part. 

The contract of hire was verbal. It is not in serious 
dispute. The defendant conducts a livestock sale barn 
at McCook. Sales are normally held every Saturday. 
On occasion special sales are held on other days. 

Plaintiff testified that in April 1955, he worked for 
defendant 2 hours as a cattle sorter and was paid there- 
for in cash. The following Saturday he returned and 
sought work and none was available. 

On May 21, 1955, plaintiff again asked for work, was 
employed by defendant, and agreed to work regularly 
thereafter on Saturdays, unless notified otherwise, which 
he did each Saturday down to and including August 13, 
1955, the date of the accident involved here. The agreed 
pay was to be $1 an hour for the number of hours 
worked. The hours varied depending on the volume 
of the sales. Plaintiff was paid at the close of each day 
he worked. He received a total payment of $70 for the 
period so employed. 

Plaintiff went to the defendant’s sale barn each Sat- 
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urday and went to work without reporting to the de- 
fendant and without other contract of hire. He knew 
where he was supposed to work, and he went there 
and did the work. He was to continue to do that at 
every regular sale until further notice or agreement. 

Plaintiff was required to work on other days for spe- 
cial sales, if called upon. It does not appear that such 
work was required during the period involved. 

The above in substance recites the contract of hire 
and the compensation paid. 

The trial court held that the plaintiff had been con- 
tinuously employed to work for defendant from May 21, 
1955, to August 13, 1955, and calculated the amount of 
compensation based on the provision of section 48-126, 
R. S. Supp., 1955, which provides in part: “In con- 
tinuous employments, if immediately prior to the acci- 
dent the rate of wages was fixed by the day or hour or 
by the output of the employee, his weekly wages shall 
be taken to be his average weekly income for the period 
of time ordinarily constituting his week’s work, and using 
as the basis of calculation his earnings during as much 
of the preceding six months as he worked for the same 
employer.” 

The question presented here is the correctness of the 
determination of continuous employment. The amount 
of the award is not challenged if that determination is 
found to be correct. We have applied this statute in a 
number of cases, 

The plaintiff cites here and relies upon Davis v. Lin- 
coln County, 117 Neb. 148, 219 N. W. 899; Carlson v. 
Condon-Kiewit Co., 135 Neb. 587, 283 N. W. 220; Weitz 
v. Johnson, 143 Neb. 452, 9 N. W. 2d 788; and Gruber 
v. Stickelman, 149 Neb. 627, 31 N. W. 2d 753. 

Defendant cites and relies on Johnsen v. Benson 
Food Center, 143 Neb. 421, 9 N. W. 2d 749, and Red- 
fern v. Safeway Stores, Inc., 145 Neb. 288, 16 N. W. 2d 
196. 

It does not appear that we have undertaken directly 
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to define the term “continuous employments” except in 
Davis v. Lincoln County, supra, where we held that it 
existed “only when service or labor required in the 
performance of the contract service is substantially con- 
tinuous.” We there related the term to the contract of 
hiring but left the meaning of continuous rather in- 
definite. 

Applicable here is the definition in United States v. 
Morris, 14 Peters 464, 10 L. Ed. 543: “To be ‘employed’ 
in anything, means not only the act of doing it, but also 
to be engaged to do it; to be under contract or orders 
to do it.” 

Romig v. Champion Blower & Forge Co., 315 Pa. 
97, 172 A. 293, was a workmen’s compensation case. 
There the statute provided: “In continuous employ- 
ments, if immediately prior to the accident the rate of 
wages was fixed by the day or hour, or by the output of 
the employee, his weekly wages shall be taken to be five 
and one-half times his average earnings at such rate for 
a working day, and using as a basis of calculation his 
earnings during so much of the preceding six months 
as he worked for the same employer * * *.” 

The language of the act is the same as section 48-126, 
R. S. Supp., 1955, except as to the method of calcu- 
lating the weekly wage. 

In that case the employee worked 2 days a week. 
The court held: “The employment is continuous in 
that the status of employer and employee persists be- 
tween the parties even though no work is done on a 
particular day. Claimant worked only two days a week, 
and was paid by the day, but a new contract of hiring was 
not created each week. In other words, the employee 
was not discharged after each day’s work and reemployed 
when the foundry resumed operation. He was simply 
paid each week on the basis of the number of days on 
which the plant was operated. His employment was 
continuous, although the days on which work was per- 
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formed were broken in sequence through no fault of his 
own.” 

In Garnsky v. Metropolitan Life Ins. Co., 232 Wis. 
474, 287 N. W. 731, 124 A, L. R. 1489, the court said: 
“When we reach the term ‘continuous employment’ it 
is the natural assumption that this refers to employment 
that has not been terminated or interrupted during the 
prescribed period, and that layoff does not, of itself, 
so interrupt or terminate.” 

In Restaino v. Board of Commissioners, 16 N. J. 
Misc. 266, 198 A. 765, it was held that employment im- 
plied the relationship of master and servant. In that 
case the court held that where the paintiff had not vol- 
untarily quit his employment and had not been dis- 
charged his employment was continuous although the 
actual physical working by the hour or day had been 
interrupted by seasonal slack periods. 

In In re Monroe’s Executors, 132 Misc. 279, 229 N. 
Y. S. 476, the court held: “ ‘Continuously’ does not 
necessarily mean working every day. A person may 
have ‘continuous’ use of a stream of water—it is not 
necessary to use it every hour or every day. A corpora- 
tion may have paid dividends ‘continuously’ for many 
years, and the payment may have been once, twice or 
four times per annum. So a person may work for an- 
other ‘continuously’ three days a week, four days a 
week, or all the week. It means a continuous period of 
employment, continuous character of service—not con- 
secutive days of labor.” 

Accordingly we hold that the term continuous em- 
ployments in section 48-126, R. S. Supp., 1955, relates 
to the contract of hiring and is applicable to those situ- 
ations where the relationship of employer and employee 
is a continuing one. It does not depend in its applica- 
tion on the number of hours an employee works in a 
day or the number of days an employee works in a 
week. Those questions go to the matter of the per- 
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formance of the contract and not to the nature of the 
contract. 

Although it does not appear that we have heretofore 
so stated the rule, it does appear that as our decisions 
have progressed we have followed that rationale and 
construction in applying the statute. 

In Redfern v. Safeway Stores, Inc., supra, we had a 
contract for part-time services where the contract was 
continuous under the above rule. We applied the stat- 
ute after reviewing our former decisions. 

In Gruber v. Stickelman, supra, we had a case where 
the employee was hired for a day at a time when help 
was needed. We held that it was not continuous 
employment. 

Plaintiff points out that under the contract of hiring 
he was required to work on days other than Saturday 
for special sales, if called upon. That situation ex- 
isted in the Redfern case. It was a provision of the 
contract of hiring. It did not change the continuous 
employment nature of the contract. 

Accordingly we hold that the trial court did not err 
in applying the formula in the statute here involved in 
determining the compensation rate. 

Plaintiff argues further that the result is inequitable 
and unjust. It often happens that the result of follow- 
ing a statutory plan of compensation has that effect upon 
one or the other of the parties. The remedy, however, 
is legislative and not judicial. It is axiomatic that plain- 
tiff’s right to recover at all depends on bringing his 
cause within the provisions of the act. 

As a result of the accident plaintiff had the bones 
in his lower left leg broken. The injury, occurring on 
August 13, 1955, was severe. Plaintiff was taken to 
the hospital where “traction” was put on the leg. On 
August 24, 1955, an “open reduction” of the fracture 
was made, a plate was put in, and the leg placed in a 
cast. He was discharged from the hospital September 
19, 1955. He returned to the hospital on September 
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21 for a dressing of the leg through a window put in 
the cast. Thereafter the doctor saw the plaintiff at 
“frequent intervals,” the last time being on April 14, 
1956. The doctor does not testify as to the dates or 
number of the “frequent” calls. The plaintiff testified, 
without contradiction, that because of the difficulty in 
climbing steps to the doctor’s office, he quite often 
went to the hospital for dressings. 

The leg was still in the cast on November 18, 1955, 
when it was examined by a specialist. It was then 
measured for a brace which plaintiff was wearing on 
January 5, 1956. At that time there was. swelling in 
the left foot and restricted motion of the foot and ankle. 
It was then determined that the bone plate could be re- 
moved. The plate and screws were removed in Jan- 
uary. The patient was wearing the brace on March 
19, 1956, and at that time quite a bit of swelling re- 
mained and there was irritation about the operative 
area and some drainage from the incision. We recite 
this history to show the continuing need of medical 
care, 

Defendant paid travel expense of the plaintiff to 
Lincoln on two occasions to secure specialist attention. 

Plaintiff lives 11 miles from McCook. He testified 
that on occasions when his wife was unable to drive or 
their car was unavailable he hired a neighbor to take 
him to McCook to the doctor and to the hospital for the 
purpose of having his leg treated and dressed. He testi- 
fied that he made in all 29 or 30 trips. He claimed com- 
pensation at $3 a trip for 29 trips, which the evidence 
shows without dispute were made. It also appears 
without dispute that $3 a trip was a reasonable charge. 

Section 48-120, R. R. S. 1943, provides: “The em- 
ployer shall be liable for reasonable medical and hos- 
pital services and medicines as and when needed, sub- 
ject to the approval of the compensation court, not, 
however, to exceed the regular charge made for such 
service in similar cases * * *.” 
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The compensation court allowed the claim for cost 
of transportation for $87. 

The trial court denied recovery. 

Defendant urges a denial of these expenses on the 
authority of Goliat v. Butler Consolidated Coal Co., 
155 Pa. Super. 254, 38 A. 2d 727. In that case the facts 
as to the necessity of the travel were quite different 
from those here. Also the Pennsylvania statute had 
originally specifically required the payment of trans- 
portation costs and that part of the act had been repealed. 

In Huhn v. Foley Bros., Inc., 221 Minn. 279, 22 N. 
W. 2d 3, the court construed a statute requiring the 
employer to furnish medical and other care. The court 
held that the purpose of the statute would be defeated if 
the employee were denied reimbursement for expenses 
incurred in travel reasonably necessary to make medi- 
cal service available. See, also, Scruggs Bros. & Bill 
Garage v. State Industrial Comm., 94 Okl. 187, 221 P. 
470. 

Accordingly we hold that section 48-120, R. R. S. 1948, 
making the employer liable for reasonable medical and 
hospital services, includes the cost of travel incident to 
and reasonably necessary for obtaining such services. 

Although the dates of the trips and the services per- 
formed on each trip do not appear, the record clearly 
sustains a finding that the travel was reasonably neces- 
sary to obtain medical service for which defendant was 
liable. 

The trial court should have allowed plaintiff's recovery 
in the claimed amount and erred in not doing so. 

This brings us to defendant’s cross-appeal. 

It also involves section 48-120, R. R. S. 1943. At the 
time of plaintiff’s accident his eyeglasses fell to the 
ground and were broken. There is no claim that he 
suffered an eye or a head injury in the accident. He 
did not immediately replace the eyeglasses. Headaches 
developed. He was examined and no skull or eye in- 
jury was found. He purchased new eyeglasses at a 
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cost of $29. He claimed payment for the eyeglasses and 
the trial court ordered defendant to pay for them. 

Need for eyeglasses is not the test. The burden placed 
upon the employer by section 48-120, R. R. S. 1943, is 
designed to relieve or cure the physical injuries suf- 
fered by the employee. We see no more reason to re- 
quire the defendant to pay for eyeglasses under the 
circumstances here than there would be to pay the cost 
of cleaning or repairing clothing soiled or torn in an 
accident. The trial court erred in allowing the claim 
for the eyeglasses which were destroyed. 

As a result of the injury plaintiffs left ankle and foot 
swelled appreciably. That condition continued into the 
time when the doctors desired that he begin to use the 
foot to restore the proper functioning of the foot and 
leg. It was also necessary that he have a shoe of soft 
leather and that the prescribed leg brace be attached to 
it. It was also necessary to build the heel up five- 
eighths of an inch to relieve pain. Plaintiff's old shoe 
would not fit and was not suitable. At the doctor’s in- 
struction he purchased a pair of shoes in order to get 
one suitable for use on the left foot. It was fitted with 
the brace and heel. He also bought a second pair of 
shoes in order to get a different size shoe for the right 
foot. The shoes cost $41.90. The trial court ordered 
the defendant to pay the cost of the two pairs of shoes. 

The new shoe for the left foot was deemed necessary 
by the doctors to relieve and assist in the cure of the 
physical injuries suffered by the employee. We think 
the trial court should have and did properly allow the 
cost of the one pair of shoes. From the evidence here 
we must conclude that that cost was $20.95. There is 
no evidence that plaintiff required a new shoe for the 
right foot for any reason connected with his injury. 
The second pair was required for the purpose of plain- 
tiff having a matching shoe for the right foot. That 
may be a quite proper purpose but the statute puts no 
burden on the defendant to pay the cost. The item 
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for shoes should have been allowed only in the sum of 
$20.95. 

The judgment of the trial court is affirmed in part, 
and in part is reversed and the cause remanded with 
directions to render a decree in accord with this opinion. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


C. W. FoorTe, FOR HIMSELF AND ALL OTHER TAXPAYERS OF 
Apams CouNTy, NEBRASKA, APPELLANT, V. COUNTY OF 
ADAMS, NEBRASKA, ET AL., APPELLEES. 

80 N. W. 2d 179 


Filed December 21, 1956. No. 340265. 


1. Statutes. In construing statutes and ascertaining the intent of 
the legislative branch of the government, the courts will take 
into consideration the settled practices of a legislative body. 

Courts should give to statutory language its plain and 
ordinary meaning. 

8. Officers. The statutes of this state requiring official bonds of 
elected county officials require individual] official bonds. 

A blanket bond purporting to cover all elected county 

officers does not meet the standards required by the statutes. 


AppEAL from the district court for Adams County: 
Epmunp P. Nuss, JupGe. Reversed and remanded with 
directions. 


Bert L. Overcash, Bruckman & Brock, and Woods, 
Aitken & Aitken, for appellant. 


Webb, Kelley, Green & Byam, Melvin K. Kammerlohr, 
and Kirby, Simons, McDonnell & Kirby, for appellees. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaAucu, JJ. 


Smmons, C. J. 
In this action plaintiff is a taxpayer suing for him- 
self and all other taxpayers of Adams County. The 
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defendants are the County of Adams and the seven 
members of the county board of supervisors. The de- 
fendants will hereinafter be referred to as the county 
or the county board, as the case may be. 

Plaintiff seeks to enjoin the county from purchasing 
and paying for a blanket bond from Western Surety 
Company covering any person elected to county office 
who is required by statute to furnish an official bond. 
The Western Surety Company will hereinafter be re- 
ferred to as the company. 

Other issues presented need not be determined in 
this appeal. 

The defendants by answer alleged that the blanket 
bond involved complied with the statutes and furnished 
complete protection to the county. They pleaded other 
matters not involved in the question determined here. 

The trial court held that the blanket bond when ap- 
proved by the appropriate officers constituted a good 
and sufficient bond for each of the officers participating 
therein, and rendered judgment for the defendants. 

Plaintiff appeals. 

We reverse the judgment of the trial court and direct 
a judgment in accord with this opinion. 

On July 7, 1954, the county board by motion pro- 
vided that “we purchase the $5000.00 Blanket Position 
Bond from the Western Surety Co., * * * on all officials 
and employees with an excess” on certain official posi- 
tions “at a four year price of $2181.87.” 

The bond bearing the original date of July 27, 1954, 
is in evidence. It carries a rider that its date shall be 
changed to read December 24, 1954. This rider, appar- 
ently filed with the bond, was countersigned December 
28, 1954, at Sioux Falls, South Dakota. 

The bond on its face provides: 

“KNOW ALL MEN BY THESE PRESENTS: 

“That the WESTERN SURETY COMPANY, a cor- 
poration duly licensed to do business in the State of 
Nebraska as Surety, does hereby indemnify County of 
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Adams, State of Nebraska as Obligee, for the use and 
benefit of County of Adams, State of Nebraska as In- 
sured, against any loss, the amount of indemnity as to 
each officer or Employee not to exceed Five Thousand 
and no/100 ($5,000.00) DOLLARS, (and in such addi- 
tional amount as to any Officer or Employee or Posi- 
tion as endorsed on the back of this bond as Additional 
Indemnity Endorsement, or as hereafter added or 
changed by Rider signed by the Surety and accepted 
by the Obligee or Insured), caused by any Officer or 
Employee of the Insured as herein stated: 
“Section 1. If the Officer or Employee is required by law 
to furnish a bond in the position with the Insured, any 
loss caused through the failure of such Officer or Em- 
ployee to faithfully perform his duties or to account prop- 
erly for all moneys and property received by virtue of 
his position. 
“Any and all provisions required by statute, law, rule 
or regulation as provisions of the bond of each such 
Officer or each such Employee, are hereby incorporated 
herein and made a part hereof. 
“Section 2. If the Officer or Employee is not re- 
quired by law to furnish a bond in the position with 
the Insured, any loss caused through any act of fraud, 
larceny, forgery, theft, embezzlement, wrongful ab- 
straction, willful misapplication or willful misappro- 
priation, or other fraudulent or dishonest acts committed 
by such Officer or Employee, 

“SUBJECT, HOWEVER, TO THE FOLLOWING 
CONDITIONS AND LIMITATIONS: 
“Section 3. The term of this bond begins with the 6th 
day of January, 1955. 
“Section 4. Regardless of the number of years this bond 
shall continue in force and the number of premiums 
which shall be payable or paid, the liability of the 
Surety under this bond on account of any one Officer 
or Employee as specified in Section Two hereof shall 
not be cumulative in amount from year to year or from 
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period to period. As to any one Officer or Employee 
specified in Section One hereof, the coverage shall be 
cumulative as to each elected or appointed term. 
“Section 5. This bond shall be deemed canceled as to 
any Officer or Employee: (a) as to Officers or Em- 
ployees specified in Section One, in the manner pro- 
vided by statute; (b) as to Officers or Employees speci- 
fied in Section Two, when so stated in a written notice 
served by the Obligee or the Insured upon the Surety; 
or at twelve o’clock night upon the effective date speci- 
fied in a written notice served by the Surety upon the 
Obligee and the Insured by registered mail. Such date 
shall not be less than thirty days after the date borne 
by the sender’s registry receipt. 
“Section 6. If the bond is canceled as an entirety, the 
Surety shall, on request, refund to the Obligee or the 
Insured the unearned premium computed pro rata. 
“Section 7. Any oath of office attached to this bond 
signed by an official to be covered under this bond is 
a part of this bond in the same manner as if it were 
contained herein. 

“RIDERS 
“Section 8. The liability of the Surety hereunder is 
subject to the following terms and conditions or to the 
terms and conditions of the following Riders attached 
hereto:” 

The positions as to additional amounts endorsed on 
the back of the bond are the county treasurer, sheriff, 
deputy sheriff, deputy treasurer, and county judge. 

Attached to the bond are four pages whereon the fol- 
lowing in typewriting appears: “I accept the foregoing 
bond and submit the same to the Board of Supervisors 
of Adams County, Nebraska, as my official bond for the 
office of —-__—-__—- of Adams County, Nebraska, 
for my term beginning January 6, 1955.” This is re- 
peated 20 times. Nineteen of the statements are signed. 
Fourteen statements have the name of the office in- 
serted in writing. In five statements the name of the 
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office remains in blank. These statements do not show 
when they were signed, nor does it appear when they 
were attached to the bond. Some light on that problem 
is shown by the fact that the first five parties whose 
names appear on these statements verified their oath 
of office on January 6, 1955; the next eleven verified 
their oath of office on December 24, 1954; the next two 
verified their oath of office on December 28, 1954; and 
the last one verified his oath of office on January 6, 1955. 

On December 24, 1954, the county board of super- 
visors adopted a motion reciting that the county officers 
having presented their blanket bond, and it having been 
found sufficient, it “is hereby approved * * * and 
ordered filed in the office of the County Clerk and 
County Judge * * *.” 

Also attached to the bond are 21 separate oaths of 
office. Of these oaths of office 11 are shown to have 
been verified on December 24, 1954. The oath of the 
county clerk and the deputy county clerk are shown to 
have been verified on December 28, 1954. Six of the 
oaths are shown as verified on January 6, 1955. The 
oath of the deputy county assessor is shown to have 
been verified on January 10, 1955, and that of the deputy 
county attorney on February 8, 1955. The last two 
officials do not appear to have signed the “accept” and 
“submit” form. 

In the order in which these oaths are attached to the 
bond, the first two were verified January 6, 1955; the 
next four were verified December 24, 1954; the next 
one was verified January 6, 1955; the next three were 
verified December 24, 1954; the next one was verified 
February 8, 1955; the next one was verified December 
24, 1954; the next one was verified January 10, 1955; 
the next three were verified January 6, 1955; the next 
three were verified December 24, 1954; and the last 
two were verified December 28, 1954. 

We mention these things because they illustrate the 
conditions that are spawned where officials fail to follow 
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the clear provisions of the applicable statutes to which 
we refer later herein. 

The petition herein was filed January 4, 1955. The 
cause was decided October 19, 1955. The motion for a 
new trial was overruled March 8, 1956. This appeal 
followed. 

Plaintiff’s assignments of error here are: 

“1. The Court erred in entering judgment in favor 
of defendants and against the plaintiff. 

“2. The Court erred in finding that a blanket bond 
would comply with the statutes of Nebraska. 

“3. The Court erred in failing to find that the stat- 
utes contemplate and specify that elected county offi- 
cials shall execute and furnish individual qualification 
bonds with either corporate or personal surety. 

“4, The Court erred in failing to find that a blanket 
bond fails to comply with statutory requirements that 
an official bond must be executed and delivered by the 
officer as a joint and several contract. 

“5. The Court erred in failing to find that a blanket 
bond fails to comply with statutory requirements that 
official bonds must be permanently filed and approval 
thereof endorsed on each individual bond. 

“6. The Court erred in failing to find that a blanket 
bond fails to comply with statutory requirements as to 
full indemnity coverage applicable to each official 
position. 

“7, The Court erred in failing to enjoin the purchase 
of a blanket bond since there is no statute authorizing 
such purchase. 

“8. The Court erred in concluding that plaintiff could 
not raise an issue as to whether defendants forced county 
officers to accept a blanket bond. 

“9. The Court erred in concluding that acquiescence 
of officers in a blanket bond constituted the furnishing 
of a bond as required by law.” 

As we view this record the question here is not: Can 
the county buy this bond as additional security to the 


412 NEBRASKA REPORTS [VoL. 163 
Foote v. County of Adams 


bond required by statute for county officers? Likewise 
the question is not: Would the company and an official 
be liable on this bond in the event of a default of a 
particular officer? 

The question is: Does this bond, together with the 
acceptances, submissions, and oaths of office referred 
to, measure up to the requirements of the statutes? 

The original act here involved regarding official bonds 
and oaths of office was enacted in 1881. Laws 1881, 
c. 13, p. 94. Basically the provisions have remained 
substantially unchanged through the years, although 
there have been amendments and new provisions sub- 
sequently enacted. 

In State ex rel. Jones v. Clausen, 78 Wash. 103, 138 
P. 653, the court held: “It has been, and it well should 
be, the policy of the courts in construing statutes, to 
ascertain the intent of the legislative branch of the gov- 
ernment. No surer search light can be found than the 
settled practice of the legislative body, for a habit, if 
tolerated and acquiesced in for a period of years by the 
people, and if it in no way offends against any provision 
of the constitution, becomes a quasi custom; and of 
custom, it is said there can be no higher law.” 

This decision was followed in O’Connor v. Murtagh, 
225 Iowa 782, 281 N. W. 455, in which the court used this 
language: “In construing statutes, and ascertaining the 
intent of the legislative branch of the government, the 
courts will take into consideration the settled practices 
of a legislative body.” 

The statement quoted in State ex rel. Berge v. Lansing, 
46 Neb. 514, 64 N. W. 1104, 35 L. R. A. 124, is still quite 
applicable: “* * * it is an excellent idea for courts to 
give to statutory language its plain and ordinary 
meaning.” 

The settled practice of the Legislature for the last 75 
years has been to require individual bonds from indi- 
vidual county officials. This is abundantly clear in an 
analysis of the various statutory provisions. 
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All sections referred to herein are found in R. R. 8. 
1943. All emphasis is supplied by us. 

Section 11-101 requires that the oath shall be endorsed 
“upon their respective bonds. * * * If any such officer is 
not required to give bond, the oath shall be filed in the 
office of the Secretary of State, or of the clerk of the 
county, city, village, or other municipal subdivision of 
which he shall be an officer.” 

Section 11-103 provides: “All official bonds of county 
* * * officers must be in form joint and several, and made 
payable to the county in which the officer giving the 
same shall be elected or appointed, * * *.” 

Section 11-105 provides: “Official bonds, with the 
oath endorsed thereon, * * *.” 

Section 11-107 provides: “The official bonds of all 
county * * * officers shall be approved by the county 
board, except the official bonds of the county commis- 
sioners or supervisors, which shall be approved by the 
county judge. * * *.”’ Clearly, more than one bond is 
contemplated here. 

Section 11-108 provides: “Each official bond of a state 
officer shall be executed by the officer * * *.” 

The companion section for county officials is section 
11-109. It provides: ‘“AII official bonds of county * * * 
officers shall be executed by the principal named in 
such bonds and by at least two sufficient sureties * * * 
or any official bond of a county * * * officer may be exe- 
cuted by the officer as principal and by a * * * bonding 
company as surety * * *. Only such companies as are 
legally authorized to transact business in this state shall 
be eligible to suretyship on the bond of a county * * * 
officer.” 

Section 11-110 provides: “The officers with whom 
any official bonds are required by law to be filed shall 
carefully record and preserve the same in their respec- 
tive offices, * * *.” 

Section 11-111 provides: “The approval of each of- 
ficial bond shall be endorsed upon such bond * * *,” 
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Section 11-115 provides: “If any person elected or ap- 
pointed * * * shall neglect to have his official bond exe- 
cuted and approved as required by law, * * * his office 
shall thereupon ipso facto become vacant, * * *.” 

Section 11-117 provides: ‘When the incumbent of an 
office is re-elected or reappointed he shall qualify by 
taking the oath and giving the bond as above directed, 
but * * * his bond shall not be approved * * *.” 

Section 11-118 provides: “No person shall be surety 
for the same officer * * *.” 

Section 11-119 provides: “The following named offi- 
cers shall execute a bond * * *.” Beginning with subsec- 
tions (29) to (38), inclusive, is the provision for the 
amount of the bond required of “each” county official 
named. 

Section 11-121 provides: “Any officer or person who 
is entrusted with funds * * * shall be responsible for 
the same upon his bond. When * * * there is no provi- 
sion of law requiring him to give a bond * * * he shall 
give bond * * *. No warrant shall be issued or money 
paid over to such officer or person until said bond is filed 
we me OD 

Section 11-122 authorizes the county board under cer- 
tain circumstances to require ‘‘an additional bond” from 
a county treasurer; it refers to the penalty “in the pre- 
vious bond,” and sets out the conditions under which a 
vacancy in the office occurs for failure to “give such 
additional * * * bond.” 

Section 11-125 provides that whenever “any” of the 
county officers named therein furnishes “a bond executed 
by a surety company” and the bond is approved, “then 
in each and every case the county may pay the premium 
for such bond” and where the stated term of the bond is 
“reduced * * * by reason of death, resignation or re- 
moval from office of such official for a cause not imposing 
liability on his bond, the obligor shall refund * * * the 


unearned portion of the premium * * * of said bond, 
* & md 
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Section 11-126 provides: “Whenever any deputy or 
employee * * * shall be required * * * to supply bond, 
and such deputy or employee shall furnish a bond by a 
surety company, which bond shall be approved by the 
county board, the county may pay the premium for 
such bond.” 

Section 11-127 provides: “Upon the execution and 
approval of the bonds * * *.” 

Section 11-130 provides: “It shall be lawful for any 
person of whom a bond * * * is required, to agree with 
his surety or sureties” as to the deposit for safekeeping 
and withdrawal of funds and that such agreement shall 
not release from or change the liability of the principal 
or sureties “of the bond.” 

Section 23-207 provides that where counties adopt 
township organization the appointed supervisors “shall 
duly qualify and file their oath of office and bond.” 

Section 23-1204.04 provides that “The deputy county 
attorney * * * shall file a bond * * *,” and by section 
23-1204.05 “each of such deputies shall be required to 
give a bond.” 

Section 23-1304 provides that the county clerk shall 
keep a record of all official bonds filed in his office, 
“giving the name of the office, amount and date of bond, 
names of sureties, and date of filing.” 

Section 23-1505 provides for a deputy or deputies for 
the register of deeds and states their powers “upon 
giving bond.” 

Section 23-1616 provides that where clerks are em- 
ployed as cashiers, “said clerks shall give bond.” 

Section 24-507 provides for the appointment of a sub- 
stitute county judge “who shall give a bond” and for 
“one bond for the entire period of such appointment” and 
when “a bond is furnished with corporate surety the 
county shall pay the premium “for such bond.” 

Section 32-1038 refers to ‘an official bond” of an of- 
ficial in military or naval service. 
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Section 39-503 provides that the county highway com- 
missioner shall “execute * * * a bond.” 

Section 77-401 provides that the county assessor “shall 
execute a bond.” 

Section 77-1704 deals with the collection of taxes by 
the county treasurer and refers to liability “on his bond.” 

Section 77-1711 refers to the county treasurer and “he 
and his bondsmen shall be liable.” 

Section 77-1737 refers to the liability of certain offi- 
cials ‘“‘on their official bonds.” 

Section 77-1760 refers to the liability of the county 
treasurer “upon his bond.” 

Section 77-1817 refers to the liability of the county 
treasurer “and his bondsmen.” 

Section 77-1847 refers to the liability of the county 
treasurer “upon his official bond.” 

Section 77-2211 refers to the treasurer and “civil ac- 
tion on his official bond.” 

Section 80-101 refers to the county service committee 
and they “shall each give bond.” 

Section 84-801 refers to certain county officials ap- 
pointing deputies from whom they “shall require a bond.” 

Section 86-406 refers to a telephone chief who “shall 
give bond.” 

We think it quite patent from the above statutory 
provisions that the uniform practice of the Legislature 
over the years has been to require each county official 
or employee to furnish a bond covering the requirements 
of his position. He is to execute it as principal. He is 
to select the surety and have the surety execute the 
bond. He is to submit it to the approving authority and 
secure approval. He is to file the bond in the required 
office or with the required person. See Holt County v. 
Scott, 53 Neb. 176, 73 N. W. 681, wherein we held: “The 
law contemplates that the officer will have the bond 
approved and afterward filed and recorded.” 

The procedure involved here is the reverse of that 
process. Here the county prepares the bond. Here the 
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county selects the surety and has the surety execute 
the bond. Here the county submits the bond to the 
officers for their acceptance. Here the county board 
directs the filing of the bond. The official bond plan 
here followed takes from the elected official his right 
to perfect his title to the individual office. 

The plan of furnishing a blanket bond such as we 
have here is not in accord with the legislative intent 
and requirements as to official bonds of county officials 
and employees. 

There are other considerations and requirements of 
the statutes that compel the same conclusion. 

Section 11-101 requires an oath of office of county 
officers “which shall be endorsed upon their respective 
bonds.” Here the oaths of office are stapled to the 
blanket bond. We need not determine whether that 
constitutes an endorsement on the bond. If they were 
stapled to the blanket bond in the order in which they 
were filed with the county clerk, then it is patent that 
the first oath was not submitted earlier than January 
6, 1955, for that is the date of the verification of the 
first oath so attached. The county board, however, ap- 
proved the bond December 24, 1954. We held in State 
ex rel. Baird v. Slattery, 108 Neb. 415, 187 N. W. 899, 
that the evident purpose of the Legislature was to pre- 
serve the oath and bond together and that to approve a 
bond without the oath endorsed thereon “would be a 
patent disregard of the law.” 

However, if we are to assume that oaths of office were 
submitted with the bond and not attached thereto when 
the county board approved the bond on December 24, 
1954, and that that is sufficient, then it is patent that 
only 11 of them were so submitted for the others were 
verified subsequent to that date. It necessarily follows 
that any attempt of the county board to approve the 
bond as to officers whose oaths were to be endorsed on 
the bond subsequently would be a patent disregard of 
the law. If a blanket bond is to be used, such as we 
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have here, then to meet the requirements of the act, 
each time a county officer or employee is required to 
give bond subsequent to the date the bond is approved, 
the law would require that the oath of office be endorsed 
on the bond and the bond then approved as to that officer. 

Section 11-111 requires that “The approval of each 
official bond shall be endorsed upon such bond * * * 
and no bond shall be filed and recorded until so ap- 
proved.” We find no approval of the blanket bond in- 
volved here endorsed upon the bond. 

We are concerned with the procedures which the 
Legislature contemplated should be followed. It may 
be said that this provision can be met, if need be, by 
having the bond withdrawn and approved and the en- 
dorsement placed thereon as to officers and employees 
subsequently undertaking to make it their bond. 

There are statutory difficulties in the way of that 
procedure. 

The statute also requires that the bond he filed by 
the officer. As we held in Holt County v. Scott, supra: 
“The law contemplates that the officer will have the 
bond approved and afterward filed * * *.” 

In the instant case the bond was approved and filed 
before eight of the officers who had stated “I accept 
* * * and submit” the bond had verified their oath of 
office. 

But it may be said that, if necessary, the blanket bond 
already on file may have the oath of office attached, 
tendered for approval, and filed. But as to that, again 
there are statutory difficulties. 

Section 11-105 requires that official bonds with the 
oath endorsed thereon shall be filed in the proper office. 

Section 11-110 provides: “The officers with whom 
any official bonds are * * * to be filed shall carefully re- 
cord and preserve the same in their respective offices, 
Pa a 

Construing what is now section 11-115 in Paxton v. 
State, 59 Neb. 460, 81 N. W. 383, 80 Am. S. R. 689, we 
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held: “Section 15, chapter 10, Compiled Statutes, 1899, 
contemplates that an official bond, after its approval by 
the proper officer, shall be returned to the person pre- 
senting it, and be by him filed in the proper office for 
record.” 

How can a bond that is required by law to be filed in 
the county clerk’s office, for instance, be carefully pre- 
served in that office and be at the same time “returned 
to the person presenting it” for approval and be by him 
retained until by him filed for record? No solution is 
suggested to that problem. But that problem has its 
complications and additional statutory difficulties. 

Section 11-107 requires that certain official bonds shall - 
be filed in the office of the county clerk and that those 
of the county clerk and the members of the county 
board shall be filed in the office of the county judge. The 
question then would come: How can a blanket bond be 
filed in the office of the county clerk and be carefully 
preserved there and at the same time be filed in the 
office of the county judge and be carefully preserved 
there? The obvious answer is that the Legislature never 
contemplated the use of such a blanket bond. 

We return to the matter of the statutory requirement 
of bond approval. 

Section 11-107 requires that the official bonds of all 
officers shall be approved by the county board except 
those of the county board, which shall be approved by 
the county judge. 

The blanket bond here involved was approved by the 
county board and ordered filed in the office of the county 
clerk and the county judge. It was filed in the office 
of the county clerk where it must be carefully preserved. 
It does not appear that it ever was filed with the county 
judge, or that the county judge ever approved it as the 
bond of the county board. The same question arises 
here as to the right of the officials to remove it from 
the files of the county clerk’s office and tender it to the 
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county judge for his approval and filing and careful 
preservation. 

Section 11-122 authorizes the county board under cer- 
tain circumstances to require the county treasurer to 
give aditional surety or sureties. We find no authority 
which permits the county treasurer to withdraw this 
blanket bond from the files of the county clerk’s office 
in order to furnish the additional surety. 

By various provisions of the statutes the term of 
office of officials begins and ends at variable times. 
Some have indefinite and optional tenure and some have 
different requirements as to the amount of the bond. 

We refer to some of the provisions: By section 11- 
117 when an incumbent is re-elected or reappointed he 
is required to give bond. 

By section -23-1204.04 the deputy county attorney is 
required to give bond and is removable at the pleasure 
of the county attorney. 

By section 23-1204.05 certain deputy county attorneys 
are required to give bond, the amount to be fixed and 
approved by the judges of the district court. 

By section 23-1505 a deputy register of deeds may be 
appointed when authorized by the county board and 
is required to give bond. 

By section 24-507 a substitute county judge is required 
to give bond. The appointment is revocable by the 
county board at its pleasure. 

By section 39-501 the county highway commissioner 
is an appointive officer and by section 39-503 he is re- 
quired to give bond. 

By section 80-101 the terms of the members of the 
county service committee are staggered. They are re- 
quired to give bond. 

By section 84-801 certain officials are authorized to 
appoint deputies whose appointment is revocable by 
the principal. They are required to give bond. 

By the provisions of sections 23-268 and 32-312 county 
supervisors are elected for 4-year terms, but every 2 
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years part of them are elected. They are required to 
give bond. Some interesting questions can arise as to 
just how the supervisors elected in 1958 in Adams 
County could comply with the statutory requirements 
as to bonds, using this blanket bond as a vehicle to 
meet their obligations in that regard. The questions are 
suggested herein and will not be repeated. 

The above provisions may be readily complied with by 
the use of individual bonds. Compliance is rendered 
quite difficult, if not impossible, by the use of a blanket 
bond. 

Section 11-109 requires an official bond to be exe- 
cuted by the principal “named in such bonds” and by 
either freeholders or a bonding company as surety. 
This requirement contemplates clearly two things: The 
principal shall execute the bond. The bond here in 
nowise in form contemplates an execution by the prin- 
cipal. It is in form a contract between the county and 
the company as principals. We need not determine 
whether or not the execution of the riders attached is 
sufficient to comply with the law in the event of a 
default of the officer. The language of the statute is 
“principal” not principals. It is pointed out here as 
indicative of a legislative intent that there shall be a 
separate bond for each officer. This construction is 
strengthened by a reference to section 11-108 which 
requires ‘Hach official bond of a state officer shall be 
executed by the officer as principal * * *.”’ We find no 
basis for a contention that the Legislature contemplated 
individual bonds for state officers and a blanket bond 
for county officers. 

Section 11-109 contains another provision that points 
directly to a legislative intent that individual bonds are 
contemplated. That is the provision for the use of 
“freeholders” as surety. This provision would be easily 
operable in the case of an individual bond where the 
official selects his surety. We anticipate it would be 
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quite difficult for a county to secure qualified free- 
holders as sureties on a blanket bond. 

Section 11-125 authorizes the county to pay for official 
bonds under certain circumstances. Included among 
the officers are the county clerk and other individual 
officers. However, it includes also “county commis- 
sioner or supervisor.” The singular is used, indicating 
an individual bond whereas it is obvious that if a blanket 
bond were contemplated as to the commissioners or 
supervisors the plural word would have been used. 
This conclusion is strengthened by the reference in 
section 11-125 to section 32-1038. The latter section 
provides that when an official is in military or naval 
service “such person shall not be * * * required to 
keep and maintain an official bond in force * * *.” Ob- 
viously if a blanket bond were within the Legislature’s 
intent, then this provision would be surplusage. 

We have pointed out that by section 11-107 the bonds 
of the county commissioners shall be approved by the 
county judge and that the bonds of the county clerk 
and the county board shall be filed and recorded in the 
office of the county judge. The blanket bond here in- 
volved is submitted as the bond of the clerk and super- 
visors. As to those supervisors the bond here is not 
shown to have been approved by the county judge. As to 
the clerk and supervisors it is not shown to have been 
filed in the office of the county judge. The approval 
and filing is an essential part of the furnishing of the 
bond. Without those steps being taken the county 
would be without authority to pay for the bond of 
those officials. Plaintiff prays that such a payment be 
enjoined. However, we do not rest our reversal of the 
trial court on that restricted basis alone. It is pointed 
out here that the statute is operative without difficulty 
if individual bonds are used, but here again difficulties 
are presented to the use of a blanket bond. 

The defendants suggest that if the bond here involved 
is insufficient as to any officer, that a “rider” could be 
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attached to the bond to cover the deficiency. It may 
be that some of the matters which we have discussed 
herein could be so handled insofar as fixing liability on 
the bond is concerned. However, again we find nothing 
in the statutes that indicates a legislative intent that an 
official bond is to be draped and encumbered by a series 
of acceptances, riders, endorsements, oaths of office, 
approvals, and filings. 

Section 11-110 requires an officer with whom an offi- 
cial bond is filed to give certified copies thereof and 
to receive pay therefor. Such a provision presents no 
difficulty in application in the case of an individual 
bond. It presents difficulties in the case of a blanket 
bond. In the instant case the blanket bond has 19 in- 
dividual “accept” and “submit” statements attached to 
it. It has 21 oaths of office attached to it. If a pur- 
chaser desired a copy of the official bond of the clerk 
of the district court, would the county clerk be required 
to certify this bond with all the endorsements and oaths 
that are presently attached to it, and would the pur- 
chaser be required to pay for all of that material that 
has no reference to the clerk of the district court? 

We shall not assume a legislative intent to create 
problems of this character. In one form or another they 
will arise throughout the act were we to hold a legis- 
lative intent to authorize the use of a blanket official 
bond. 

Plaintiff in his petition prays for relief only as to the 
bonds of elective county officials. Nevertheless we have 
combed the statutes as they apply to elective and ap- 
pointive county officials and employees. From beginning 
to end the entire statutory scheme points to a legislative 
intent and purpose that each official shall furnish his in- 
dividual bond, subject to the terms and conditions ap- 
plicable to his individual office. It is that kind of a 
bond that the Legislature contemplated would be fur- 
nished, approved, and filed. 

During the many years these statutes have been in 
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force, multiplied thousands of county officers have com- 
plied therewith without difficulty. These statutes have 
required a minimum of judicial construction. We find 
nothing in the act that points to a legislative intent that 
blanket official bonds were contemplated or authorized. 
The many provisions above pointed out negative such a 
conclusion. 

Having clearly and explicitly-enacted a complete sys- 
tem of individual official bonds, we see no necessity for 
the Legislature to negative by direct language an intent 
to authorize blanket bonds. The negative intent to 
authorize a blanket bond is inherent in the affirmative 
authorization of individual bonds. 

Accordingly we hold that the statutes requiring offi- 
cial bonds of elected county officers are intended to re- 
quire individual official bonds. A blanket bond pur- 
porting to cover all elected county officers does not meet 
the standards required by the statutes. 

The judgment of the district court is accordingly re- 
versed and the cause remanded with directions to en- 
join the county from purchasing and paying for the 
bond here involved insofar as it purports to be a bond 
in lieu of the required individual bonds of the elected 
county officials. 

REVERSED AND REMANDED WITH DIRECTIONS. 


ELsIE FRIES, APPELLANT, V. EVERETT GOLDSBY, APPELLEE. 
80 N. W. 2d 171 


Filed December 21, 1956. No. 34028. 


1. Negligence. Whether or not a certain course of conduct is 
negligence must be determined by the standards fixed by law 
without regard to any private rules of the party charged 
therewith. 

2. Trial: Appeal and Error. The proof in a trial of a jury case 
must be confined to legal evidence tending to prove or disprove 
an issue made by the pleadings, and the admission of improper 
evidence is prejudicial error if it may have influenced the verdict. 
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If it does not appear from the record that 
evidence wrongfully admitted in the trial of a jury case did 
not affect the result of the trial unfavorably to the party against 
whom it was admitted, its reception must be considered prejudi- 
cial error. 

4. Automobiles. The operator of a motor vehicle in backing same 
into a street or highway must exercise reasonable care by look- 
ing backward not only before he begins his operation but also 
while he is in the act of backing, and he must give a timely signal 
of his intention to back when a reasonable necessity for it exists 
in order that he may yield the right-of-way to and not collide 
with or injure those lawfully using such street or highway. 

5. Negligence. Ordinarily, contributory negligence is a question 
for the jury; but, where there is no basis in the evidence for a 
finding of contributory negligence, it is error to instruct on the 
subject and thereby to submit to the jury an issue which is 
outside the evidence. 

6. Trial: Appeal and Error. The court should submit to the jury 
only such issues as find some support in the evidence, and where 
an issue is submitted without support in the evidence which is 
calculated to mislead the jury in the consideration of the facts 
to the prejudice of the complaining party, the judgment must be 
reversed. 

7. Witnesses. A duly licensed and practicing chiropractor is compe- 
tent to testify as an expert witness within the scope of his 
knowledge according to his qualifications in the field of chiro- 
practics, and the weight of his testimony is a question for 
the jury. 

8. Evidence: Witnesses. When appropriate foundation is laid, X- 
ray pictures are admissible in evidence and subject to interpreta- 
tion by an expert witness for the purpose of showing the 
condition of the internal tissues of the body. 

9. Evidence. Generally, in order to predicate error upon a ruling 
of the court refusing to permit a witness to testify or to 
answer a specific question, the record must show an offer to 
prove the facts sought to be elicited. However, when the condi- 
tion of the record and the form of the question itself show that 
it is relevant, material, and competent, no offer of proof is 
necessary. 


AppEAL from the district court for Johnson County: 
VirGit FALLOoN, JupcE. Reversed and remanded. 


Ginsburg, Rosenberg & Ginsburg, for appellant. 
Dwight Griffiths and Robert S. Finn, for appellee. 
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Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bosiaucu, JJ. 


CHAPPELL, J. 


Plaintiff, Elsie Fries, brought this action seeking re- 
covery for personal injuries alleged to have been proxi- 
mately caused by negligence of defendant, Everett Golds- 
by, on July 20, 1953, when, without giving any signal 
or keeping a proper lookout, he suddenly backed his 
unlawfully-parked Chevrolet truck out from a west 
curb into the car being driven south by plaintiff. Plain- 
tiff alleged that as a result thereof she was jolted and 
her body twisted causing her to sustain a fracture of the 
transverse process of the thoracic vertebrae and soft 
tissue contusions in the upper and lower vertebral re- 
gion and a mild concussion syndrome, from which she 
suffered nervous shock, pain, and disability requiring 
extensive medical care and treatment. 

For answer defendant admitted that an accident oc- 
curred at or about that time, but denied generally and 
alleged that the collision and resulting damages, if any, 
were proximately caused and contributed to by plain- 
tiffs negligence in operating her car without reasonable 
control, without keeping a proper lookout, without heed- 
ing a warning given by defendant, and in driving at a 
speed in excess of 30 miles an hour contrary to the city 
ordinance of Tecumseh. 

Upon trial to a jury, it returned a verdict for defendant 
and judgment was rendered thereon. Thereafter plain- 
tiff filed a motion for new trial, alleging in substance 
that the verdict was not supported by the evidence 
but was contrary thereto and contrary to law, and was 
not supported by the law applicable in the case; that 
the trial court erred in refusing to admit evidence 
offered by plaintiff, and erred in the admission of evi- 
dence over objections of plaintiff; and that there were 
errors of law occurring at the trial. Such motion was 
overruled, and plaintiff appealed, assigning in substance 
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that: (1) The trial court erred in sustaining any issue 
of plaintiff’s alleged contributory negligence because it 
was not supported by any evidence; and (2) the trial 
court erred in the exclusion of certain evidence offered 
by plaintiff, and in the admission of certain evidence 
offered by defendant. We sustain the assignments. 

The record fairly discloses the following: The accident 
occurred on July 20, 1953, at about 10 a. m., on Third 
Street in Tecumseh. Third Street extends north and 
south, west of the courthouse square. Such street has a 
parking area on the west side where cars driving south 
park into the curb at a sloping angle. It has a parking 
area on the east side where cars driving north park into 
the curb at an angle. It also has a parking area in the 
center with a one-way driving lane east thereof for 
cars driving north, and a one-way driving lane west 
thereof for cars driving south. 

Defendant’s 114 or 2-ton Chevrolet truck, with which 
he hauled trash and garbage, was parked at an angle at 
the west curb. Concededly and knowingly, it was so 
parked in violation of Tecumseh Ordinance No. 346, sec- 
tion 5 (b), which provides in part: “All trucks of a 
capacity of over one ton shall be parked parallel within 
the markings in a space provided therefor * * * on 
the East side of Third Street between its intersections 
with Clay Street and the C. B. & Q. R. R. right-of-way, 
and at no other places on the streets around the Court 
House Square * * *.” In that connection, despite all- 
inclusive general objections interposed by plaintiff, the 
defendant was permitted without any ruling thereon 
or making any reservation thereof, which was the equiva- 
lent of overruling the objection, to testify that he had 
talked to the chief of police and was granted permission 
to park as he did if his truck was not left longer than 
it took to do his job of trash and garbage hauling. 

In that connection, relying upon Rueger v. Hawks, 
150 Neb. 834, 36 N. W. 2d 236, which is clearly dis- 
tinguishable from the situation presented here, defend- 
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ant argued that plaintiff could not now complain about 
the admission of such evidence because she did not sub- 
sequently renew the objection or move to strike such 
testimony, and in any event that plaintiff’s brief did 
not comply with Rules of the Supreme Court, sections 
8 a 2 (5) and (7). In such light we have examined 
plaintiff’s brief, bearing in mind that the rules of this 
court are designed to assist the parties and the court in 
determining the issues to be considered, and are not 
designed to prevent determination of the issues by a 
technical construction thereof such as defendant would 
have us here apply. Redick v. Peony Park, 151 Neb. 
442, 37 N. W. 2d 801. 

In O’Dell v. Goodsell, 152 Neb. 290, 41 N. W. 2d 123, 
we held: “A general objection, if overruled, cannot 
avail the objector on appeal. The only modification of 
this broad rule is that if on the face of the evidence, 
in its relation to the rest of the case, there appears to 
be no purpose whatever for which it could be admissi- 
ble, then a general objection, though overruled, will be 
deemed to have been sufficient.” The propriety of the 
admission of such evidence was clearly reviewable by 
this court, and defendant’s contention has no merit. 

The rule applicable and controlling here appears in 
Koehn v. City of Hastings, 114 Neb. 106, 206 N. W. 19, 
a case almost identical in principal with that at bar, 
wherein we said: “The rule is well stated in the case 
of Fonda v. St. Paul City R. Co., 71 Minn. 438, wherein 
it is said: 

“But a person cannot, by the adoption of private 
rules, fix the standard of his duty to others. That is 
fixed by law, either statutory or common. Such rules 
may require more, or they may require less, than the law 
requires; and whether a certain course of conduct is 
negligent, or the exercise of reasonable care, must be 
determined by the standard fixed by law, without regard 
to any private rules of the party.’ 

“Other cases supporting this view are Hamilton v. 


VoL. 163] SEPTEMBER TERM, 1956 429 
Fries v. Goldsby 


Chicago, B. & Q. R. Co., 145 Ia. 431; Hansell-Elcock 
Foundry Co. v. Clark, 214 Ill. 399; Beidler v. Branshaw, 
200 Ill. 425; McCartney v. City of Washington, 124 Ia. 
382; Polmatier v. Newbury, 231 Mass. 307; Stewart v. 
Cushing, 204 Mass, 154, 27 R. C. L. 194, sec. 39. 

“The admission of evidence as to the rules, usages and 
customs, adopted by defendant, regulating the parking 
of its motor truck, would naturally impress the jury 
with the idea that it was proper for them to consider 
it in determining the issues of fact. Its effect could not 
be otherwise than prejudicial to plaintiff.” 

See, also, Borden v. General Insurance Co., 157 Neb. 
98, 59 N. W. 2d 141, holding that: “The proof in a 
trial in a jury case must be confined to legal evidence 
tending to prove or disprove an issue made by. the plead- 
ings and the admission of improper evidence is preju- 
dicial error if it may have influenced the verdict. 

“Tf it does not appear from the record that evidence 
wrongfully admitted in the trial of a jury case did not 
affect the result of the trial unfavorably to the party 
against whom it was admitted its reception must be 
considered prejudicial error.” We conclude that the 
admission of the evidence aforesaid was prejudicially 
erroneous. 

The record discloses that at the time and just prior to 
the accident plaintiff was alone in her husband’s 1953 
4-door Chrysler sedan, driving south in the west lane 
of Third Street at no more than 15 miles an hour in 
strict compliance with Tecumseh Ordinance No. 346, 
section 2, and not in violation of any pertinent statute. 
Evidence adduced in plaintiff’s behalf discloses that as 
she turned south on Third Street she saw defendant’s 
truck parked at the curb on her right about one-third 
the distance from the north end of the block. She no- 
ticed it because its rear end had a body box on it, the 
top of which was about 30 inches higher than the bed of 
the truck which extended out into the street farther 
than other vehicles parked at the west curb nearby. 


430 NEBRASKA REPORTS [ Vou. 163 
Fries v. Goldsby 


Plaintiff heard no warning and saw no signal given by 
defendant, and observed no movement of his truck until 
plaintiff’s front bumper was parallel with the rear of 
defendant’s truck and her car had entered the line of 
his backing. He then backed out fast, whereupon plain- 
tiff had no time to stop and no opportunity to turn left 
and avoid the accident because cars were parked to her 
left in the center of the street. Thereupon the left 
corner of the box on defendant’s truck hit plaintiff's 
car with great force immediately ahead of the wind- 
shield at about the level of the door handle or glass. 
It then raked the entire length of her car to the back 
window, denting or caving in its body 2 or 3 inches, 
crushing the frames in its right doors, breaking the wind- 
shield and all glass on the right side, and throwing plain- 
tiff against the door and arm rest, which caused her 
pain and injuries to her spine, requiring medical care 
and treatment. A few days after the accident plaintiff 
did make a statement that no one was hurt in the acci- 
dent, but in that regard she claimed that the extent 
of her injuries did not appear and were unknown until 
later. 

After the accident plaintiff stopped her car 3 or 4 
feet beyond defendant’s truck, then drove her car for- 
ward and into the center parking area while defendant’s 
truck went back into the curb and parked again. It 
is not clear whether he drove it back or whether it 
rolled back after the impact. 

The sheriff was then called and investigated the acci- 
dent, whereat defendant said that he did not see plain- 
tiff’s car until after the impact, and nothing was said 
about defendant honking his horn. 

Defendant testified in substance as follows: That on 
the morning of July 20, 1953, he had parked his truck 
at an angle on the west side of Third Street in front 
of a barber shop while he served some customers in that 
neighborhood. He admitted knowing that his truck 
was so parked in violation of the city ordinance but 
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claimed that permission to do so had been granted by 
the chief of police, as heretofore discussed. Defend- 
ant’s truck was equipped with a rear view mirror on 
the left door, but he was admittedly unable thereby to 
see back of his truck and never did see plaintiff’s car 
until after the impact. Before the accident defendant 
completed delivery of trash and garbage to his truck, 
then got in the cab thereof, started the motor, placed 
the clutch down, went into reverse, tooted his horn, 
looked out of the mirror or window 3 or 4 seconds, and, 
seeing nothing but continuing to look, he started to 
back into the street, when, after he had moved about 
3 feet, the impact occurred that second. In that con- 
nection, as provided by Tecumseh Ordinance No. 346, 
section 4 (t), defendant was required: “To sound horn 
and give approaching car the right of way when back- 
ing out of a * * * parking space.” 

Also, as held in Taulborg v. Andresen, 119 Neb. 273, 
228 N. W. 528, 67 A. L. R. 642: “The operator of a motor 
vehicle in backing the same onto a street or highway 
must look backward, not only before he begins his 
operation, but also while he is in the act of backing, and 
must give a signal of his intention to back when a rea- 
sonable necessity for it exists, in order that he may not 
collide with or injure those lawfully using such street 
or highway.” See, also, Annotation, 67 A. L. R. 655; 
Chew v. Coffin, 144 Neb. 170, 12 N. W. 2d 839. 

In Annotation, 29 A. L. R. 2d 112, it is said, citing 
many authorities from this and other jurisdictions: 
“In cases dealing with injury or damage resulting from 
the movement of a motor vehicle which had been parked 
at the curb of a street * * * the courts have concurred 
in recognizing that the operator of such a parked car 
is under a duty of yielding the right of way in the 
travelled portion of the street * * * to * * * other motor 
vehicles which are moving thereon at the time, and 
that before moving into traffic the operator of the 
parked car must exercise reasonable care to look for 
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other users of the street, and must refrain from moving 
his own vehicle until he ascertains that such a movement 
is consonant with the safety of others.” 

Also, as held in Angstadt v. Coleman, 156 Neb. 850, 
58 N. W. 2d 507: “A user of the highways may assume, 
unless and until he has warning, notice, or knowledge to 
the contrary, that other users of the highways will use 
them in a lawful manner, and until he has such warning, 
notice, or knowledge, he is entitled to govern his actions 
in accordance with such assumption.” 

In the light of the foregoing rules and the evidence 
heretofore recited, we find no competent evidence from 
which it could be reasonably inferred that plaintiff was 
guilty of contributory negligence either because she 
did not have her car under reasonable control, or failed 
to maintain a proper lookout or heed any warning of 
defendant, or drove her car at an unlawful speed. With 
regard to warning, if it had been given as claimed by 
defendant, the plaintiff under the circumstances pre- 
sented herein would not have thereafter had either time 
or opportunity to have avoided the accident. 

Nevertheless, such issues of alleged contributory negli- 
gence were erroneously submitted to the jury in one 
form or another throughout the instructions given by the 
trial court. In that connection, defendant argued that 
plaintiff was in no position to complain because in mo- 
tion for new trial she did not specifically assign as 
error the giving of such instructions. That contention 
has no merit. In such respect, there is a difference be- 
tween giving instructions, the substance of which is 
allegedly erroneous, and the alleged erroneous failure 
to submit pleaded issues supported by evidence or the 
alleged erroneous submission of pleaded issues which 
have not been supported by any evidence. 

As assigned and argued by plaintiff, the instructions 
given herein erroneously submitted issues of pleaded con- 
tributory negligence which were not supported by any 
evidence, and we sustain that contention. 
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In Harsche v. Czyz, 157 Neb. 699, 61 N. W. 2d 265, 
the trial court failed to submit the pleaded issue of 
statute of limitations which had been supported by 
evidence. In that opinion we said: “The plaintiff con- 
tends that the defendant failed to make objection and 
assign as error in her motion for a new trial that the 
trial court should have instructed the jury on the stat- 
ute of limitations. The motion for new trial and the 
amended motion for new trial were in compliance with 
section 25-1144, R. R. S. 1943, which provides in part: 
‘It shall be sufficient, however, in assigning the grounds 
of the motion to assign the same in the language of 
the statute and without further or other particularity.’ 
See, also, McCullough v. Omaha Coliseum Corp., 144 
Neb. 92, 12 N. W. 2d 639. 

“Both the motion for new trial and the amended mo- 
tion for new trial set forth that the verdict and decision 
were not sustained by sufficient evidence and were con- 
trary to law, and, in addition thereto, that errors of law 
occurred at the trial. We conclude that the motion for 
new trial and the amended motion for new trial were 
sufficient to raise the issue contended for by the de- 
fendant.” By analogy, that statement has application 
here. 

In that connection, in Bay v. Robertson, 156 Neb. 498, 
56 N. W. 2d 731, the trial court erroneously submitted 
the issue of contributory negligence which was not sup- 
ported by any evidence. Therein plaintiff simply as- 
signed that the trial court erred in submitting any issue 
of contributory negligence, and we reversed upon the 
ground that such submission was prejudicial error. In 
doing so, we held: “The mere fact that contributory 
negligence may be pleaded as a defense does not justify 
the submission of that issue to the jury where there is 
no evidence to support it. 

“Ordinarily, contributory negligence is a question for 
the jury; but, where there is no basis in the evidence 
for a finding of contributory negligence, it is error to 
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instruct on the subject and thereby to submit to the 
jury an issue which is outside the evidence.” 

Further, as held in Fuss v. Williamson, 159 Neb. 525, 
68 N. W. 2d 139: “It is reversible error for the court 
to include, in its instructions to the jury, allegations of 
fact found in the pleadings but which have not been 
supported by any evidence. 

“The court should submit to the jury only such issues 
as find some support in the evidence, and where an issue 
is submitted without support in the evidence and is cal- 
culated to mislead the jury in the consideration of the 
facts to the prejudice of the complaining party, the 
judgment must be reversed.” See, also, Shields v. 
County of Buffalo, 161 Neb. 34, 71 N. W. 2d 701. 

A graduate of the Nebraska College of Chiropractory, 
who was a duly licensed chiropractor, having practiced 
his profession in Nebraska City for 30 years, and who 
was a member of the National Chiropractic Roentgenolo- 
gist Association and certified in reontgenology, testified 
by deposition as a witness for plaintiff. He took a his- 
tory from plaintiff with regard to the accident here in- 
volved, and examined her on August 7, 1953, after the 
accident. He took X-rays of her spine, diagnosed her 
injuries, and prescribed care and treatment. The chiro- 
practor thereafter also advised that a brace should be 
worn by plaintiff to support her back. She obtained such 
a brace at a surgical supply company in Omaha and 
thereafter wore it. He also gave plaintiff chiropractic 
adjustments at intervals until September 29, 1954, at 
which time X-rays taken by him showed her then con- 
dition. 

In that connection, after the foregoing foundation 
with regard to the chiropractor had first been laid, it 
was stipulated that he might testify from records and 
notes which were a part of his permanent records in 
plaintiff’s case. They were produced and identified in 
open court as exhibits Nos. 1A and 1B as requested by 
defendant, “so we'll know what we’re talking about.” 
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Nevertheless, when the chiropractor was asked to re- 
late the history given to him by plaintiff and her con- 
dition when he examined her the first time, objections 
thereto by defendants were sustained. Twice, but in 
different form, plaintiff's counsel asked such witness to 
explain his findings with regard to plaintiff’s condition, 
but objections thereto by defendant were sustained. 
Four X-ray pictures of plaintiff’s spine, taken by the 
chiropractor during his care and treatment of her, were 
identified as exhibits, and proper foundation was laid 
with regard to the taking thereof. However, when he 
was asked to interpret them, objection thereto by de- 
fendant was sustained. Thereafter the witness was per- 
mitted to testify that one such X-ray showed a compres- 
sion on the left of the body of the 12th dorsal vertebra, 
but on motion of defendant such answer was stricken. 
Interpretations and explanations of the witness with re- 
gard to the other X-ray pictures were objected to by 
defendant and also refused admission, and when all four 
of such exhibits were offered in evidence, their admis- 
sion was likewise refused. Plaintiff assigned and argued 
that the refusal to admit such evidence was prejudicially 
erroneous, and we sustain that contention. 

In Inter-Ocean Oil Co. v. Marshall, 166 Okl. 118, 26 
P. 2d 399, the court concluded that a duly licensed and 
practicing chiropractor is competent to testify as an ex- 
pert witness within the scope of his knowledge accord- 
ing to his qualifications in the field of chiropractics, 
and the weight of his testimony is a question for the 
jury. See, also, Hard v. Spokane International Ry. Co., 
41 Idaho 285, 238 P. 891. 

Viewed in such light, the following is applicable. As 
stated in Watkins v. Brunswick Restaurant Co., 123 Neb. 
212, 242 N. W. 439: “The defendant also argues that 
the expert opinion of a physician, based upon the history 
of the case submitted to him by the patient, is not ad- 
missible in evidence. The history of the case may be 
considered so far as it relates to the treatment of a 
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patient based upon complaints made to the physician 
at the time. * * * We think the evidence of the plain- 
tiff’s physicians, based upon observation and an examina- 
tion of the plaintiff and upon the assumption of the 
truth of the evidentiary facts related by her, is clearly 
admissible.” See, also, 20 Am. Jur., Evidence, § 866, 
p. 728. 

Also, as said in McNaught v. New York Life Ins. Co., 
145 Neb. 694, 18 N. W. 2d 56: ‘“ ‘When a physician 
examines a patient to ascertain his ailment and to pre- 
scribe for it, a portion of his reasons for action must be 
the patient’s own statements. To exclude testimony 
not wholly independent of this foundation for opinion 
is, in strictness, to exclude almost always medical testi- 
mony based on a personal examination. * * * Any at- 
tempt to draw the line in rulings, and to exclude a phy- 
Sician’s testimony because his diagnosis is based in part 
on such statements, is unpractical, and defies the usual 
processes of medical thought. Hence it should be avoided.’ 
3 Wigmore, Evidence (3d ed.) sec. 688, p. 4. 

“The approved rule in regard to physician securing a 
history from the patient to enable him to properly treat 
the patient is announced in annotation, 65 A. L. R. 1223, 
as follows: ‘The opinion of a physician or surgeon as 
to the condition of an injured or diseased person is not 
rendered incompetent by the fact that it is based upon 
the history of the case given by the patient to the phy- 
sician or surgeon on his examination of the patient, 
when the examination was made for the purpose of the 
treatment and cure of the patient.’ This rule is sup- 
ported by opinions there cited from many states.” 

Further, in City of Geneva v. Burnett, 65 Neb. 464, 
91 N. W. 275, 101 Am. S. R. 628, 58 L. R. A. 287, cited 
with approval in Chicago, B. & Q. R. R. Co. v. Upton, 
194 F. 371, this court concluded that when appropriate 
foundation is laid, X-ray pictures are admissible in evi- 
dence and subject to interpretation by an expert wit- 
ness for the purpose of showing the condition of the 
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internal tissues of the body. See, also, note appended to 
City of Geneva v. Burnett, supra, at page 466, citing many 
authorities; Annotation, 51 L. R. A. N. S., subsection X, 
p. 858, citing such case and many authorities; 20 Am. 
Jur., Evidence, § 822, p. 691. 

In that connection, defendant’s contention that plain- 
tiff cannot now complain because she made no offers of 
proof with relation to the chiropractor’s testimony when 
it was excluded has no merit under the circumstances 
presented here. 

In Johnson v. Griepenstroh, 150 Neb. 126, 33 N. W. 
2d 549, this court reaffirmed that: “Generally, in order 
to predicate error upon a ruling of the court refusing 
to permit a witness to testify or to answer a specific 
question, the record must show an offer to prove the 
facts sought to be elicited. However, when the condi- 
tion of the record and the form of the question itself 
show that it is relevant, material, and competent, no 
offer of proof is necessary.” See, also, In re Estate of 
Johnson, 100 Neb. 791, 161 N. W. 429; Gormley v. 
Peoples Cab, 142 Neb. 346, 6 N. W. 2d 78. Defendant’s 
contention comes squarely within and is controlled by 
such rules. 

The record also indicates that objections to such evi- 
dence of the chiropractor were sustained partly upon 
the ground that the findings of and interpretations by 
him as reflected by the identified exhibits showed a 
condition of bodily injuries at variance with that al- 
leged in plaintiff’s petition which we have heretofore 
recited. In the light thereof such a conclusion was un- 
tenable and erroneous. 

Plaintiff also offered in evidence identified exhibits 
Nos. 1A and 1B, the chiropractor’s permanent records 
and notes with regard to plaintiff’s history, examination, 
diagnosis, care, and treatment, but upon objection the 
offer was refused. Plaintiff argued that such exhibits were 
admissible under the Uniform Business Records as Evi- 
dence Act, sections 25-12,108 to 25-12,111, R. R. S. 1943. 
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In doing so, plaintiff relied upon County of Hamilton 
v. Thomsen, 158 Neb. 254, 63 N. W. 2d 168, which is 
clearly distinguishable. Rather, Higgins v. Loup River 
Public Power Dist., 159 Neb, 549, 68 N. W. 2d 170, is con- 
trolling here. Plaintiff’s contention has no merit. The 
chiropractor testified as a witness. As such it is ele- 
mentary that he had a right to refresh his memory from 
his own records and notes and to appropriately testify 
at length with regard to plaintiff’s history, examination, 
diagnosis, and treatment, together with an interpreta- 
tion of the X-rays taken by him, which were admissi- 
ble in evidence. Viewed in such light, his record and 
notes would ordinarily be only cumulative evidence. 
For reasons heretofore stated, the judgment of the 
trial court should be and hereby is reversed and the 
cause is remanded. All costs are taxed to defendant. 
REVERSED AND REMANDED. 
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1. Mines and Minerals. If the signers of a division order are co- 
tenants of the oil, they do not thereby contract with each other 
but a signer of it admits that he owns the amount of oil set 
apart to him therein and expresses no intention to convey or 
transfer any oil to any other person. 

The signer of a division order is generally not es- 
topped from asserting his rights against his cotenants who 
are not entitled to the royalties which were paid to them. 

8. Estoppel. The creation of an estoppel requires that the party 
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against whom it is claimed acted with knowledge of his rights; 
that the party claiming the estoppel was without knowledge 
of the facts on which he bases his claim of estoppel; that he 
was influenced by and relied on the conduct of the other person; 
and that he changed his position in reliance thereon to his 
injury. 

Contracts. The doctrine of expressio unius est exclusio alterius 
means that the expression in an instrument of one or more 
things of a class implies the exclusion of all not expressed. 

In the absence of fraud, mistake, or ambiguity a written 
agreement is the only competent evidence of the contract of the 
parties and it is not subject to interpretation or construction. 
The intention of the parties to an unambiguous written 
contract must be determined from its contents. 

Mines and Minerals. If a tract of land upon which an oil and 
gas lease has been given is subsequently divided into different 
ownerships, the owners of separate mineral interests are only 
entitled, in the absence of specific agreement to the contrary, 
to royalties accruing from production on the particular tract to 
which their ownership attached, but this does not preclude 
inclusion of an entirety clause providing that if the leased prem- 
ises were thereafter owned in severalty or separate tracts they 
could be developed and operated as an entirety and royalties 
should be paid to each separate owner in the proportion that 
his acreage bore to the entire leased area. 

An entirety clause in an oil and gas lease constitutes 
a restriction on the right of the lessor, for the duration of the 
lease, to alienate his mineral interests in the leased premises 
contrary to its provisions. 

Tenancy in Common. The fact of cotenancy alone does not 
create a fiduciary relationship as to the property owned by the 
cotenants; but if one cotenant has possession of property or 
funds belonging to his cotenant, he becomes trustee thereof 
and stands in a fiduciary relationship to a cotenant with respect 
thereto to the extent of the interest of the cotenant who may 
compel an accounting. 

Tenancy in Common: Mines and Minerals. A tenant in common 
of oil underlying land which has been extracted by a cotenant 
is entitled to an accounting from the cotenant who produced the 
oil for the value of the ownership of the tenant in common in 
the oil. 

Actions. A moot case is one which seeks to determine an 
abstract question which does not rest on existing facts or 
rights. 


If a concrete case of fact or right is exhibited, there 
is no principle or policy of law which deprives a party of a 
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determination because his motive in the assertion of such right 

is to secure such a determination. 

Several actions may be brought and more than one 
judgment recovered against different wrongdoers for the injury 
done by them but only one satisfaction may be had. 

14. Mines and Minerals. A covenant in an oil and gas lease to pay 
rent or royalties is not personal or collateral but runs with the 
land. 


13. 


15. One who acquires by assignment the entire interest 
of the lessee in a distinct part of the leased land is as to such 
part in privity with the lessor and liable to him for rent for or 
royalty from that part. 

The assignment of an oil and gas lease by the lessee 
divests him of a privity of estate and transfers it to his 
assignee who thereafter holds in privity of estate with the 


lessor, 


16. 


17. 


The assignee of a lease of land for oil and gas produc- 
tion who acquires all the estate of the lessee is liable to the 
lessor for the payment of rent or royalties which accrue while 
he holds an assignment of the lease; and this is likewise true 
as to any subsequent assignee of the lease. 

Implicit in an obligation to pay royalties is the duty 
to pay the correct amount to the rightful owner. 

An assignee of an oil and gas lease is obligated to 
perform a covenant of the lease for the payment of royalties 
to the lessor to the extent of his ownership of them if the lease 
by its terms extends the obligation to the assignee. 


18. 


19. 


APPEAL from the district court for Kimball County: 
Joun H. Kuns, Jupce. Affirmed in part, and in part re- 
versed and remanded with directions. 


Martin, Davis & Mattoon, for appellants. 


Torgeson, Halcomb & O’Brien and John D. Knapp, for 
appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


BoSLAUGH, J. 

This action seeks a determination and adjudication 
of the rights of the parties to royalty of the landowner 
payable by the terms of the base oil and gas lease of two 
noncontiguous quarter sections of real estate owned 
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by Arthur H. Hafeman, an accounting of the royalty 
he claims is due him because of the production of oil 
from the land, a judgment in his favor for the amount 
thereof, and general equitable relief. 

The parties are numerous and will, when appropri- 
ate, be designated herein as follows: Arthur H. Hafe- 
man, plaintiff in the district court, as appellee; and the 
defendants in that court, including Dean Terrill who is 
an appellee in case No. 34017, as appellants. The par- 
ties do not have a common status or identical and equal 
interests. They may be classified as follows: Appellee, 
who owned the land when the lease thereon was executed 
and delivered and who has a mineral interest therein; 
appellants who own only a mineral interest in one 
quarter section of the land will be sometimes referred to 
herein as mineral owners; appellants who own only a 
working interest in the lease as to the one quarter sec- 
tion of the land will be sometimes referred to herein 
as leasehold owners; Gem Oil Company and Dean Ter- 
rill are individually mineral owners and they each 
have a working interest in the lease. They will be 
sometimes referred to respectively as Gem Oil Company 
and Terrill. 

The pleadings are quite voluminous and involved. 
There is no controversy concerning them. They join 
issue on questions pertinent to the litigation. Addi- 
tional statements as to their contents will be made when 
appropriate. The parties concede, and the record veri- 
fies the correctness of their conclusion, that there is no 
issue of fact in the case. The controversy relates to 
the interpretation, meaning, and significance of the 
proof which principally consists of instruments and 
writings. 

Appellee was the owner of the northeast quarter of 
Section 23 and the southeast quarter of Section 12, 
Township 14 North, Range 55 West, Kimball County, 
Nebraska. The land in Section 23 is referred to as 
Tract 1 and the land in Section 12 as Tract 2. Appellee 
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and his wife on October 1, 1949, executed and delivered 
an oil and gas lease of the land to Magnolia Petroleum 
Company and thereby leased the land to it for oil and 
gas exploration and production, The lease contained 
provisions for its assignment by either party, in whole 
or in part, and an entirety clause. The lease was filed 
for record in the office of the register of deeds of that 
county on December 2, 1949, and it was in force at all 
times important to this litigation. 

The lessee by letter proposed a farmout and assign- 
ment of the base lease, to the extent it affected Tract 
1, to Eddie Fisher. The proposal was accepted by him 
on March 16, 1954. The terms of it were that if he 
commenced the drilling of a well on a designated loca- 
tion and prosecuted it with due diligence to a depth 
sufficient to test certain formations or until production 
in paying quantities was obtained and completed the 
work in a specified time, the lessee would assign to 
Eddie Fisher the lease as to Tract 1. The letter con- 
cerned two leases and contained this language: “Refer- 
ence is here made to said leases and the record thereof 
for this and all other purposes.” 

Appellee and his wife on April 12, 1954, conveyed 
by mineral deed to Eddie Fisher for a consideration of 
$4,000 an undivided 14 interest in and to the oil, gas, 
and other minerals in and under and that may be pro- 
duced from Tract 1, subject to the oil and gas lease of 
October 1, 1949. This deed recites that it is the inten- 
tion of the grantor to convey 80 mineral acres. The 
grantee in the deed was, by agreement acknowledged 
April 22, 1954, changed from Eddie Fisher to Gem Oil 
Company. Appellee and his wife on May 15, 1954, con- 
veyed by mineral deed to Dean Terrill for a consideration 
of $2,500 an undivided 14 interest in and to the oil, gas, 
and other minerals in and under and that may be 
produced from Tract 1, subject to the oil and gas lease 
of October 1, 1949. This deed recites it was the inten- 


VoL. 163] SEPTEMBER TERM, 1956 443 


Hafeman v. Gem Oil Co. 


tion to convey and transfer approximately 40 mineral 
acres out of said tract. 

The commercial production of oil was established 
May 15, 1954, by the test well drilled on Tract 1 in 
accordance with the farmout letter. The lessee of the 
base lease assigned it as to Tract 1 to Eddie Fisher on 
June 9, 1954. In the period of May 8, 1954, to June 
22, 1954, both inclusive, he assigned to other persons 
all the leasehold interest in Tract 1 which he Bequined 
from the original lessee. 

The Gem Oil Company was the lease operator. It 
caused a division order, dated June 15, 1954, to be pre- 
pared. It was directed to the oil company. It was 
signed by the owners of royalty and working interests, 
including appellee. It described 32 separate fractional 
interests. The interest of appellee was therein desig- 
nated as “14 of 4% RI.” The interest of Gem Oil Com- 
pany was designated as “3/32 of 4 R. I.” and “67/128 
of % W.I.” The interest of Dean Terrill was described 
as “14 of ly R. I.” and “1/64 of % W. I.” The interest 
of Dean Terrill, Trustee, was described as “1/16 of % 
W. I.” Appellee by the terms of the division order 
certified and guaranteed that he was the owner of 
“4 of 44 R. I.” of the oil produced from Tract 1 and he 
authorized Gem Oil Company to receive all money from 
oil produced therefrom according to instructions set 
forth in the order. The amount received from the sale 
of oil was specified to be paid to the parties designated 
therein severally in the proportions named. The order 
provided it could be terminated by any party in interest 
by giving 30 days’ notice. The division order was not 
for or to the purchaser of the crude oil produced be- 
cause of the lease. There is no proof that anyone was 
misled or was induced to act by the fact that it repre- 
sented the interest of appellee as appellants claim it 
should be. The division order was prepared by the 
Gem Oil Company, addressed to it, and it was for that 
company. The fractional interests of the owners and 
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the fractional breakdown in the division order were 
determined by the representatives of Gem Oil Company. 
It did not secure and had no division order title opinion, 
The crude oil from Tract 1 was from the time of first 
production until April 5, 1955, sold to Western Crude 
Marketers. The total purchase price thereof was paid 
by it to and was distributed by Gem Oil Company. 
George Fisher, the secretary and treasurer of that com- 
pany, actually handled the sale of the crude oil. 

The Gem Oil Company made a detailed monthly oil- 
run report to appellee which exhibited his interest in 
the production as set forth in the division order and 
the net royalty due him on that basis. He accepted 
and retained payments made to him monthly as royalty 
due him as shown by the division order from the first 
production to April 5, 1955, in the total sum of 
$12,463.69. This case was commenced March 30, 1955. 
A royalty payment of $839.50 was made to him April 
27, 1955, and the last royalty paid him was May 27, 
1955, in the sum of $121.65. 

Appellee signed a statement, dated June 24, 1954, and 
addressed to Magnolia Petroleum Company, as follows: 
“Mr. Steinauer was her (here) to see me in regard to 
the 1% interest purchased for the Gem Oil Co. on the 
N. E. 4-23-14-55. I am willing to sign any papers 
stating that this meets my approval.” <A writing desig- 
nated STIPULATION OF INTEREST AND AGREE- 
MENT, prepared by the Gem Oil Company, was executed 
during the month of July 1954 by appellee, his wife, 
Gem Oil Company, and Dean Terrill. It was contem- 
plated that Magnolia Petroleum Company should also 
execute it. The writing expressly provided it should 
not be binding on the Magnolia Petroleum Company 
until it was executed by Hafeman, his wife, Dean Ter- 
rill, and Gem Oil Company, recorded in the proper 
records of Kimball County, and after a certified or 
photostatic copy of the record of the instrument was 
delivered to Magnolia Petroleum Company. The writ- 
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ing was sent to the Magnolia Petroleum Company. It 
did not sign but returned the writing with the informa- 
tion that the management of the company required the 
signatures of all working-interest owners in addition to 
those who had signed it. This writing recited that the 
mineral deeds to Gem Oil Company and Dean Terrill 
were subject to the base lease given Magnolia Petroleum 
Company; that the lease provided that the royalties 
accruing thereunder should be treated as an entirety; 
that it was the desire of the parties to the deeds that 
the royalty conveyed by them should apply only to the 
production from the tract covered by the deeds; and that 
the grantees in the deed should receive their respective 
share as set forth in the deeds of royalties payable under 
the lease on production from the tract described in the 
deeds. The writing stated that it was agreed by the 
parties thereto that the interest conveyed to the grantees 
in the mineral deeds in and to royalties payable under 
the lease was from production from the specific tract 
described in the mineral deeds and from no other tract 
covered by the oil and gas lease; that nothing contained 
in the writing should be construed as modifying or 
changing any provision of the oil and gas lease other than 
to require the lessee to separately account to the grantors 
in the mineral deeds for the royalties payable under the 
oil and gas lease on production from the specific tract 
described in the mineral deeds and to the extent of the 
interest acquired by the grantees in said tract; and that 
by virtue of the mineral deeds the vendees therein “are 
entitled to receive their proportionate share of the rent- 
als that might be paid under the terms and provisions 
of said Oil and Gas Lease.” When this writing was 
returned to the Gem Oil Company by the Magnolia 
Petroleum Company on August 10, 1954, it was placed 
in its files and nothing further was done with it. At the 
time of the trial it was traced to the files of the Gem 
Oil Company but it could not be found there and the 
original of it was not produced at the trial. 
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A second writing designated STIPULATION OF IN- 
TEREST AND AGREEMENT was prepared by Gem Oil 
Company and between September 1, 1954, and October 
19, 1954, it was signed by appellee, his wife, Gem Oil 
Company, Dean Terrill, and the leasehold owners. It 
was sent by Gem Oil Company to Magnolia Petroleum 
Company on October 25, 1954, for execution. It returned 
it on November 8, 1954, because it was not signed by 
the royalty owners. A supplement to the writing was 
made and signed by other persons designated royalty 
owners, not including appellee, between November 24, 
1954, and December 20, 1954. The instrument was then 
sent by the Gem Oil Company to Magnolia Petroleum 
Company on December 24, 1954, for its execution. It 
was returned unsigned by the Magnolia Petroleum Com- 
pany with comments concerning it, including the fol- 
lowing: “The instrument furnished us which we are 
returning herewith, excepts and removes from the en- 
tirety clause the three-fourths interest in the NE of 
Section 23, as covered by the two mineral deeds re- 
ferred to, but the remaining one-fourth interest in said 
quarter, as well as the entire SE14 of Section 12, re- 
mains under the entirety clause. This would have the 
practical effect of leaving this royalty in a confused 
state, particularly so if production is obtained on the 
SE of Section 12.” This instrument was received by 
the Gem Oil Company and placed in its files. Nothing 
further was done with it and it was abandoned. It was 
traced to the files of the Gem Oil Company at the trial. 
It could not be found there and the original was not 
produced at the trial. 

The Gem Oil Company was a family organization. 
Ruth Fisher, the wife of Eddie Fisher, was its presi- 
dent; Eddie Fisher was its vice president and it may 
fairly be said that he was the alter ego of the corpora- 
tion; and George Fisher was its secretary and treasurer. 
The three persons named as officers were the only 
stockholders of the company. They or any of them did 
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not attend or testify at the trial, Dean Terrill was 
present at the trial but was not used by appellants as 
a witness. An employee of Magnolia Petroleum Com- 
pany testified that he talked to appellee in June 1954 
concerning his sale of minerals in Tract 1. He said he 
asked appellee if he intended to sell the mineral rights 
under Tract 1 and he answered that that was the agree- 
ment. This was the only person who talked with ap- 
pellee concerning the sale of minerals so far as the 
record shows. 

The gross production from Tract 1 to April 5, 1955, 
was 169,361.9 barrels of oil. The gross receipts from 
the sale thereof were $436,008.74. Appellee was paid as 
royalty $12,463.69. Appellee has made no conveyance 
specifically describing Tract 2 since the execution of the 
base lease. There has been no production from any 
well drilled on Tract 2. 

Appellants do not assail the detailed findings of fact 
made by the trial court. The court stated numerous 
conclusions of law many of which are excepted to by 
appellants. The number and length of the conclusions 
of law prevent them from being set out. The substance 
of some of them is as follows: 

The evidence does not show that mutual mistake of 
fact caused the execution and acceptance of the min- 
eral deeds or equitable grounds for their rescission or 
reformation. The language of each of the deeds is clear 
and unambiguous and extrinsic matters may not he 
considered to change the clear meaning of them. The 
grantees in the deeds were charged with notice of the 
provisions of the base lease by the recording of it and 
by the terms of the deeds. 

The legal effect of the entirety clause in the base 
lease is that the royalty provided for therein is vested 
in the mineral owners of the land leased in the propor- 
tion that the mineral interest owned by each bears to the 
entire leased acreage of 320 acres. Gem Oil Company 
and Terrill, in negotiating for and securing the mineral 
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deeds, failed to take in account the legal effect of the 
entirety clause in the base lease notwithstanding they 
were each charged with notice of it and the meaning 
thereof. The deeds vested mineral ownership in the 
respective grantees in the exact terms of each of the 
deeds but during the term of the base lease the right to 
royalties from the lands leased thereby is fixed by the 
provisions of the lease. Appellee is not estopped to 
make the claim stated in his petition in this case be- 
cause there is no proof of any concealment or misrepre- 
sentation or any reliance thereon or change of position 
by any of the other parties owning mineral interests. 

The interest of appellee in royalties accruing from 
production from any part of the leased premises is 
200/320 or %. The interest of Gem Oil Company and 
its transferees is 80/320 or 144. The interest of Terrill is 
40/320 or \%. 

Appellee is entitled to receive as his share of royalty 
of production from the date it was first established to 
April 5, 1955, 5g of $50,884.52 or $31,802.80 of which 
amount there has been paid to him $12,463.69, leaving a 
balance due and owing to him of $19,339.11 which balance, 
except $257.50, was paid to various royalty-interest 
owners in proportion to their several interests. Appellee 
is entitled to recover from the adverse parties named in 
paragraph 7 of his petition in this case who owned 
royalty interests in Tract 1 during the period of first 
production of oil therefrom to April 5, 1955, the sum 
of $19,081.70, with interest thereon at 6 percent per 
annum on the respective amounts of the royalty wrong- 
fully paid to them and from the respective dates of 
the payment. The parties owning royalty interests last 
described are liable for the said payments in propor- 
tion to their respective ownership of royalty interests. 

Appellee is the owner of and entitled to % of the 
royalty accruing to April 5, 1955. If production is ob- 
tained during the term of the lease from Tract 2, the 
right to royalties is fixed in the parties in accordance 
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with the findings and judgment in this case. 

The Gem Oil Company and other appellants owning 
only a working interest in the leasehold estate with 
reference to Tract 1 are not as such liable to appellee 
for the amount of royalty payments erroneously made 
to the royalty-owner appellants between the first pro- 
duction and April 5, 1955. 

The judgment rendered in this case is in accordance 
with the findings of fact and conclusions of law and 
includes the following: ; 

Appellee is entitled to an adjudication determining the 
rights of the parties in and to the oil, gas, and other 
minerals produced from the real estate involved in this 
case by virtue of the terms of the oil and gas lease 
recorded in Book 1, page 341, of the Oil and Gas Rec- 
ords of Kimball County. 

Appellee is the owner of an undivided 14 interest in 
and to the oil, gas, and other minerals in and under 
Tract 1 and a 4/4 interest in the oil, gas, and other 
minerals in and under Tract 2 subject to the oil and gas 
lease. Dean Terrill is the owner of an undivided 4 
interest and Gem Oil Company and its assigns are the 
owners of an undivided 1% interest in and to the oil, 
gas, and other minerals in and under Tract 1 subject 
to the oil and gas lease. 

Appellee is the owner of and is entitled to have and 
receive 200/320, Dean Terrill is the owner of and is 
entitled to receive 40/320, and Gem Oil Company and its 
assigns are the owners of and they are entitled to re- 
ceive 80/320 of the royalty share of the oil, gas, and 
other minerals produced, saved, and marketed from the 
real estate involved herein under the terms and provi- 
sions of the oil and gas lease. 

Appellee is entitled to have an accounting made by 
Gem Oil Company and the appellant mineral owners as 
to the time and amounts by which the 3/5 of the royalty 
becoming due by virtue of production of oil from Tract 
1 until April 5, 1955, were paid and received erroneously 
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and appellee is entitled to have and receive said amounts 
so erroneously paid and received with interest thereon 
at 6 percent per annum from the respective dates of 
said payments from the persons receiving the same. In 
the event appellee and the various appellants are unable 
to agree upon the accounting required to be made, ap- 
pellee may make application to the district court for 
further relief. 

The judgment and denial of motions for a new trial 
constitute the occasion of this appeal. 

Appellants assert that appellee is estopped to have 
the royalty accruing by the production of oil from the 
leased real estate apportioned and paid in the method 
and manner provided by the terms of the lease. The 
answer of appellants alleges as a basis of this that ap- 
pellee and his wife executed a division order dated 
June 15, 1954, by which they certified and guaranteed 
that they were the owners of 14 of 4 royalty interest 
in the oil produced from Tract 1; that they authorized 
Gem Oil Company to pay the royalty as is provided in 
the division order; that payments from such production 
were made to, received, and accepted by appellee as the 
division order provided for all production through April 
5, 1955; and that appellee is estopped to deny that his 
royalty ownership is other than as certified by him in 
the division order or from claiming any other or addi- 
tional rights to royalty from such production. The dis- 
closure of the record concerning the division order and 
what was done because of it have been herein detailed. 

Appellants argue that the law is that the execution of 
a division order setting out the interests of all claimants 
to the oil and the acceptance of benefits thereunder 
estops a signer thereof from claiming a greater interest 
as against the other parties thereto unless and until the 
order is modified or withdrawn. Appellants do not 
claim that the division order contains words of grant or 
conveyance. Contrary thereto they expressly disclaim 
any contention that it is equivalent to a transfer, assign- 
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ment, or conveyance of the interest held by the parties 
executing it. However, appellants strenuously urge the 
conclusion that the execution of the division order and 
the acceptance of royalty benefits thereunder by appellee 
bar him from having or claiming a greater interest in 
the royalty for production of oil prior to April 5, 1955, 
than that specified in the division order. 

The exhibit in the record referred to as a division order 
is a composite copy of a division order addressed to Gem 
Oil Company compiled from counterparts each with some 
of the signatures referred to and each person whose 
name is typewritten below a signature line on the ex- 
hibit actually signed a counterpart of the exhibit. This 
practice and what results from it is discussed in Sullivan, 
Handbook on Oil and Gas Law, page 140, in this lan- 
guage: “It is amisnomer to speak of it as an instrument 
because it is not unusual to have a number of division 
orders executed—one by each of the parties who has 
an interest in production, viz., the lessee, the lessor, and 
owners of fractional interests carved out of either the 
working or the royalty interest. Consequently, even 
though it may constitute a contract between the sellers 
on the one hand and the purchasers on the other, it is 
not necessarily a contract between the sellers them- 
selves.” 

Hershey v. Hershey, 3 Ill. App. 2d 307, 122 N. E. 2d 
69, is in several important respects quite similar to the 
present case. The individual parties to that action exe- 
cuted a division order which incorrectly stated their 
respective interests in the oil royalties on a tract of 
land. The error was not discovered by Albert Hershey, 
one of the royalty owners and the plaintiff in the action, 
for about 6 years after the execution of the division or- 
der. He then advised the pipe line purchaser of the 
oil, Ashland Oil and Refining Company, one of the de- 
fendants, and all further royalty payments were with- 
held. The royalty owners who were overpaid refused 
to voluntarily return to plaintiff the amount of the over- 
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payment previously made. The trial court granted the 
complaint of plaintiff for an accounting and decreed that 
appellants return the amount of the overpayment. The 
syllabus in that case states: ‘Where the signers of a 
division order are cotenants of the oil there seems to 
be no basis for saying they are contracting with each 
other, and by signing a division order it would seem 
that a person admits the amount of oil set apart to him 
therein but expresses no intention to convey or transfer 
any portion thereof to any other person.” 

The opinion contains this: “It is the contention of 
appellants in this court, in brief, that since all the parties 
signed the division order, while plaintiff is entitled to 
secure his proper interest in oil production after the 
error was discovered and notice given, that he could not 
require repayments from the codefendants for royalty 
oil which was taken and paid for under the terms of the 
division order. The theory of appellants is that the 
division order constituted a binding agreement among 
the co-owners. * * * The decree of the trial court was 
entered in support of plaintiff’s theory. We believe that 
such decree was proper and should be affirmed, princi- 
pally, because the co-owners can hardly be considered in 
a status of being innocent purchasers for value. * * * 
As stated by Professor Summers in his work on Oil 
and Gas (Vol. 3, at page 423), where the signers of a 
division order are cotenants of the oil, ‘there seems to 
be no basis for saying they are contracting with each 
other.’ The author goes on to state that by signing a 
division order it would seem that a person admits the 
amount of oil set apart to him therein, but expresses 
no intention to convey or transfer any portion thereof 
to any other person. It is apparent to us that it would 
be improper to permit the cotenants to profit by a mis- 
take made by the Oil Company in preparation of a divi- 
sion order, or by the plaintiff’s failure to discover the mis- 
take before signing the order. It is true that plaintiff 
would be estopped from asserting a claim as against 
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the Oil Company, but he certainly was not estopped from 
asserting his rights as against his cotenants, who were 
not entitled to the royalties which were being paid to 
them. Plaintiff was entitled to an accounting from them. 
Barring plaintiff from recovering as against the cotenants 
would be grossly unfair, and not justified by any prece- 
dents in this State.” 

The circumstances considered in Dale v. Case, 217 
Miss. 298, 64 So. 2d 344, 37 A. L. R. 2d 811, were that 
Case executed a mineral deed of an undivided interest 
to Dale subject to the limitation that “This deed shall 
not participate in present oil and gas lease, * * *.” Dale 
conveyed his interest to three other persons subject to 
the quoted limitation. Production of oil was obtained 
under the original lease by Stanolind Oil & Gas Com- 
pany, assignee of the lease. It circulated division orders 
stating the name of Dale and his fractional interest. 
Case, Dale, and others signed the division orders and Dale 
collected royalties for about 2 years when Case brought 
suit asking that the purchasing company be required to 
reimburse him for the royalty paid to Dale and the 
grantees of Dale. The latter by cross-bill asked that 
the deed be reformed so as to provide that rentals only. 
and not royalties were reserved by Case by the limita- 
tion in the mineral deed he gave Dale. The court dis- 
cussed the matter in this way: “Finally, the appellants’ 
attorneys contend that, when Case and his wife signed 
the division orders, and failed to register a protest on 
account of the failure of the division orders to show 
Case’s ownership of the royalty rights under the lease 
in the mineral interest conveyed to Dale, they thereby 
assented to Dale’s interpretation of the reservation 
clause in the mineral deed. But, as we have already 
stated, in our opinion the meaning of the reservation in 
the mineral deed which Dale accepted is clear, and Dale 
was not entitled to the royalty payments to be made 
under the existing lease. Dale acquired no greater rights 
as a result of Case’s signing of the division orders. Dale 
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was not entitled to profit by the mistakes made by the 
operating companies in the preparation of the division 
orders or by Case’s failure to discover the mistakes be- 
fore signing the orders. * * * Case, after signing the 
division orders, was estopped from asserting a claim 
against the oil companies for the amounts paid to Dale 
prior to the filing of the bill of complaint, but Case was 
not estopped from asserting his rights against Dale and 
his grantees who were not entitled to the royalties which 
were being paid to them.” 

The court, in Stanolind Oil & Gas Co. v. Terrell (Tex. 
Civ. App.), 183 S. W. 2d 743, considered an oil and gas 
lease which provided that the lessor should receive a 
$64,000 oil payment without any deduction of any kind 
for any purpose. A division order executed later by 
the lessor provided with unclouded clarity that the 
purchaser of the oil should deduct from the payment 
the gross production tax imposed by the state on 
the lessor’s share of the oil. The purchaser of the oil 
deducted the tax from the payment due lessor by the 
terms of the lease. The lessor sued for the amount de- 
ducted. The purchaser contended that the terms of the 
oil payment provisions of the lease were modified by 
subsequent contract of the parties, that is, the division 
order addressed to the appellant and signed by the 
lessor. The judgment for plaintiff was affirmed. The 
court therein said: ‘A ‘division order’ is ordinarily the 
contract under which production of oil or gas is pur- 
chased or accepted for transportation by pipe line com- 
pany. * * * Where lessor, who was entitled under oil 
lease to one-eighth of proceeds of oil produced without 
deduction for production tax, executed division order 
to lessee relating only to sale of oil production lessor 
owned by virtue of terms of lease, lessor did not change 
her rights under lease requiring production tax to be 
paid by lessee notwithstanding she consented in such 
order that lessee in its capacity as first buyer should 
deduct such tax from purchase price.” The opinion 


VoL. 163] SEPTEMBER TERM, 1956 455 


Hafeman v. Gem Oil Co. 


states: ‘A division order is ordinarily a contract under 
which the production is purchased or accepted for trans- 
portation by the pipe line company. * * * The division 
order signed by the lessors * * * and the subsequent like 
division order signed after Roy Terrell’s death, had for 
its predominant purpose the sale of the production to 
appellant. We find no basis whatever for holding that 
it evidenced, or provided for, any change in the pur- 
chase price or consideration which the lessee was obli- 
gated to pay the lessors by the terms of the lease. It 
recites that appellant is the owner of the % working- 
interest, subject to the $64,000 oil-payment, 24 to Terrell 
and 14 to Hulen. It further recites that Terrell owns 34 
of the 14 royalty interest, and Hulen 14 of the \% roy- 
alty interest. There is nothing contractual in these reci- 
tations, they merely reflect the interest of the parties 
as created by the lease. The provision of the division 
order, so strongly relied on by appellant, relates only 
to the sale of the production which the lessors owned 
in virtue of the terms of the lease. We here repeat such 
provision: ‘Settlements and payments shall be made 
monthly for oil received and purchased during the pre- 
ceding month * * * to the respective parties, respectively, 
less any taxes required by law to be deducted and paid 
by you (Stanolind) as purchaser.’ It is not intended by 
such provision in the division order to affect appellant’s 
obligation as lessee.” See, also, Tilley v. Allied Ma- 
terials Corp., 208 Okl. 433, 256 P. 2d 1110; Snider v. 
Snider, 208 Okl. 231, 255 P. 2d 273. 

Sullivan, Handbook of Oil and Gas Law, p. 142, states 
this conclusion: “A division order does not supersede 
the lease by operating as a novation as to thé royalty.” 

In 3 Summers, Oil and Gas (Perm. Ed.), § 590, pp. 
423 and 424, respectively, the comment is made: “But 
ordinarily where the signers of a division order are 
strangers and at most cotenants of the oil, there seems no 
basis for saying that they are contracting with each 
other,” and “By signing a division order it would seem 
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that a person admits that he owns the amount of oil 
set apart to him therein, but expresses no intention to 
convey or transfer the remainder to signers or to the 
purchasing company.” 

In 1 Oil and Gas Reporter, p. 1175, the following is 
stated: “Acquiescing in royalty payments to the wrong 
party is not enough to create an estoppel against the 
real owner of royalties. The usual requirement of a 
change of position by the one asserting estoppel which 
would render it inequitable for the real owner to assert 
title is applicable.” 

The doctrine in this jurisdiction is that to create an 
estoppel by the acceptance of benefits it is essential that 
the party against whom the estoppel is claimed should 
have acted with knowledge of his rights; that the party 
claiming the estoppel was without knowledge or means 
of knowledge of the facts on which he bases his claim 
of estoppel; that he was influenced by and relied on the 
conduct of the person sought to be estopped; and that 
he changed his position in reliance thereon to his in- 
jury. This doctrine is for innocent people and only 
they may invoke it. Sedlak v. Duda, 144 Neb. 567, 13 
N. W. 2d 892, 154 A. L. R. 490; In re Estate of Lee, 137 
Neb. 567, 290 N. W. 437; Shelby v. Platte Valley Public 
Power & Irr. Dist., 134 Neb. 354, 278 N. W. 568; Rea 
v. Pierson, 114 Neb. 173, 206 N. W. 760. 

The information in the record concerning appellee 
is meager. It consists substantially of the fact that he 
owned two tracts of land of 160 acres each in Kimball 
County subject to an indebtedness of considerable 
amount, payment of which was secured by a mortgage 
on the land. His principal concern was to get the debt 
paid and the mortgage discharged. The intensity of 
his desire relative to this is indicated by the sale of 14 
of the minerals in and from Tract 1 a very short time 
before the discovery of oil and the sale of 14 of the 
minerals in and from the land on the day an oil well 
was brought in. It is a fair inference that appellee knew 
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he was, by virtue of the oil and gas lease he executed, 
entitled to 4% of any oil produced from the land; that 
he conveyed 34 of the oil in and under Tract 1; and 
that he had retained 14 of the oil, gas, and other miner- 
als in and under the land. There is no evidence that 
appellee had the slightest knowledge or even a suspi- 
cion that he owned any greater interest in the oil, gas, 
or other minerals. The conviction is not difficult that 
appellee had no information or knowledge of the actual 
quantity of his ownership in the oil produced. It re- 
quired a very considerable knowledge of and proficiency 
in mathematics and more than slight technical training 
to determine this from the mineral deeds and the long 
and involved provisions of the base lease. The authors 
of the division order were experienced in the oil-pro- 
ducing business. They misstated the true interest of 
appellee in the royalty. They either did not know what 
it was or if they did know they intended to deal un- 
justly with appellee. The fractional interests set forth 
in the division order could well have confused and frus- 
trated appellee. The statement of the court in Dale v. 
Case, supra, concerning the difficulty in a similar situa- 
tion is appropriate: “The fractions appearing on the 
reverse side of the division orders which Case signed 
might have puzzled the mind of a bank president * * * 
who was accustomed to dealing in figures of that kind 
* = *.” The record is barren of anyone in any of the 
numerous contacts made with appellee on behalf of 
Gem Oil Company, Fisher, Terrill, and Magnolia Pe- 
troleum Company stating, suggesting, or even hinting 
to appellee that he owned or might be entitled to a 
greater proportion of the oil production from the land. 
The conclusion is justified that the first time appellee 
had the faintest idea that he might be entitled to a 
larger or additional interest was when he was solicited 
to execute the instrument prepared by Magnolia Petro- 
leum Company dated January 26, 1955. His response 
was that he would not act in reference to it until he 
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consulted his lawyer. He did not sign the instrument. 
He soon thereafter commenced this litigation. Prior 
to that time it cannot be found that appellee acted in 
reference to any of the matters concerned in this case 
with knowledge of his actual interest in the oil produced. 

Appellants have not made it certain by what acts they 
claim appellee asserted rights inconsistent with those 
subsequently claimed by him. The argument seems to 
be that because appellee signed the two writings called 
STIPULATION OF INTEREST AND AGREEMENT, 
neither of which was completed as to execution be- 
cause Magnolia Petroleum Company refused to sign 
either and both were so completely abandoned that the 
original of neither could be produced at the trial not- 
withstanding they were in the custody and files of 
Gem Oil Company when they were last seen; because 
appellee signed the division orders, one directed to 
Gem Oil Company and the other addressed to Stanolind 
Oil Purchasing Company; and because appellee accepted 
remittances sent him by Gem Oil Company for less 
than he was entitled to receive, he is making claims in- 
consistent with what he previously asserted. It is proper 
to say that appellee acquiesced in what the appellants, 
especially Eddie Fisher, Gem Oil Company, and Dean 
Terrill, undertook to set up. Appellee unwittingly 
signed papers which were intended by their authors to 
deprive appellee of more than one-half of what his legal 
interest was but appellee was not thereby proposing 
anything or asserting any rights or claims. He was 
riding along on what had the appearance of being mat- 
ters of red tape to meet the requirements of Magnolia 
Petroleum Company. The agreements of interest did 
not become effective for any purpose. Dean Terrill, ex- 
perienced oil man and Chicago attorney, properly ap- 
praised the situation and expressed the requirements to 
make them effective but this was never accomplished. 
He, in his letter of July 1, 1954, to Gem Oil Company, 
with a copy thereof to Eddie Fisher, suggested that “* * * 
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inasmuch as the lease provision that occasions the dif- 
ficulty is one inserted for the benefit of the lessee, that 
Magnolia * * * and Eddie (Fisher), as lessee of the 160 
acre tract, concur in the instrument.” Dean Terrill; 
Eddie Fisher, Gem Oil Company, and others were seek- 
ing to accomplish their desire in some manner which 
would prevent appellee from knowing what it was all 
about. Dean Terrill characterized what they wanted 
when he wrote as part of the same letter: “Of course, 
anything favorable indicative of the true interest of the 
parties would be helpful in the event of a contest.” 
That is, anything that Magnolia Petroleum Company 
would accept and that would not alert appellee that he 
was thereby being deprived of more than half of what 
he owned would be helpful to appellants. The record 
fails to show that appellee asserted particular rights in- 
consistent with those subsequently claimed. 

The record denies that appellants were without knowl- 
edge or means of knowledge of the facts; that is, that 
they did not know or did not have the means of inform- 
ing themselves as to the quantity of interest of appellee. 
The base lease and the mineral deeds contained the in- 
formation; the lease was of record more than 4 years 
before the mineral deeds were made; and the deeds, 
by the provisions in each of them, were made subject 
to the lease. The farmout proposal to Eddie Fisher was 
expressly made subject to the base lease. Fisher exam- 
ined the records as to appellee’s ownership of the royalty 
but he “completely overlooked the entirety clause which 
was of record in the lease to Magnolia.” Appellants 
were charged with knowledge of the quantity of the 
ownership by appellee of the oil produced. The record 
fails to show that appellants relied upon anything ap- 
pellee did or omitted or that appellants changed their 
position in reliance thereon to their prejudice or injury. 
The record fails to show any of the indispensable re- 
quirements for an estoppel of appellee to exist in this 
case. 
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Appellants strenuously insist that the writings of 
July —, 1954, and September 1, 1954, each entitled 
STIPULATION OF INTEREST AND AGREEMENT 
effectively amended the base lease and removed the en- 
tirety clause therefrom as to Tract 1 because they were 
signed by Eddie Fisher, Gem Oil Company and _ its 
leasehold assigns, and appellee. This is tantamount to 
saying that assignment of a portion of the lease worked 
a division of the entirety clause so that each unit was 
thereafter to be treated as though leased separately in 
the first instance. The thesis of appellants in this respect 
may not appropriately be pursued until it is determined 
whether or not either of the writings on which it is 
based became effective for any purpose. 

The idea of securing a writing destroying the effective- 
ness of the entirety clause as to Tract 1 apparently orig- 
inated with Gem Oil Company in late June as expressed 
in a letter to Dean Terrill. He was an experienced 
oil man, practicing lawyer in Chicago, and had a royalty 
deed for 1% of the minerals in and under Tract 1. He 
replied to the letter of Gem Oil Company on July 1, 
1954, with a copy of the letter to Eddie Fisher, in this 
manner: “I take it from your letter of June 30 that it 
is contemplated the Hafemans will execute an instru- 
ment that will clearly provide for the division of the 
royalty production (or the cash proceeds thereto) from 
the 160 acre tract upon which the wells are located in 
the proportions of one-half to Eddie Fisher, one-fourth 
to them and one-fourth to me. May I suggest, inas- 
much as the lease provision that occasions the difficulty 
is one inserted for the benefit of the lessee, that Mag- 
nolia * * * and Eddie, as lessee of the 160 acre tract 
concur in the instrument.” The writing of July —, 1954, 
was prepared by Eddie Fisher, vice president of Gem 
Oil Company, dictated to its office manager, and written 
by her. It, by its form and contents, was intended to 
be executed by and be the contract of appellee and 
his wife, Gem Oil Company, Dean Terrill, and Mag- 
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nolia Petroleum Company. It contained the language 
following the “Whereas” clauses: “NOW, THEREFORE, 
the undersigned parties hereto have agreed as follows:” 
It was signed by appellee, his wife, Gem Oil Company, 
and Dean Terrill. It was sent by Gem Oil Company to 
the Magnolia Petroleum Company. It refused to sign 
and the writing was returned to Gem Oil Company. 
The second writing, dated September 1, 1954, was pre- 
pared by Gem Oil Company. It was identical with the 
first one except it contained two additional “Whereas” 
clauses. One concerned the assignment of the base lease 
as to Tract 1 to Eddie Fisher and the other related to the 
assignments of different interests in the lease by him 
to various parties. It was signed by appellee, his wife, 
Gem Oil Company, and Dean Terrill. Afterwards there 
was an addenda attached to the writing and it was 
signed by the owners of the working interests. The 
writing was sent by Gem Oil Company to Magnolia 
Petroleum Company. It refused to sign it and returned 
it to the sender with the comment that it “* * * would 
have the practical effect of leaving this royalty in a con- 
fused state, particularly so if production is obtained on 
the SEY of Section 12.” The Magnolia Petroleum Com- 
pany refused to sign either of the writings. The last 
thing known of them was that they were in the office 
of Gem Oil Company. They were so completely dis- 
carded by appellants that the original of neither of them 
could be found when search was made for them. It is 
a justifiable inference that as each was objected to by 
Magnolia Petroleum Company, a new writing was pre- 
pared and the preceding one was discarded and de- 
stroyed. This is indicated by a letter from Eddie Fisher 
to Dean Terrill in which he said: “Later on when this 
situation became apparent and ever since that time we 
have been trying to secure a waiver in such a form that 
would be signed by both Magnolia and Hafeman.” The 
instrument dated January 26, 1955, prepared by the Mag- 
nolia Petroleum Company, was not signed by appellee. 
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When it was proposed to him he refused to take any ac- 
tion until he consulted with his lawyer. It was soon 
thereafter that this action was commenced. After the 
advent of this litigation a letter was written by Eddie 
Fisher to Dean Terrill which contains convincing proof 
that the intention was that none of the writings should be 
complete or effective until all the parties had signed and 
this was especially true as to appellee and the Magnolia 
Petroleum Company. The letter was concerning the 
dilemma of the appellants in this lawsuit. The statement 
is: “The whole thing is that we have no copies of a stipu- 
lation signed by both Hafeman and Magnolia * * *.” The 
conclusion is inescapable that the writings were drawn 
and intended as mutual agreements by and between 
the parties named therein and were to be effective only 
when signed by each of them. 

It is argued by appellants that the assignment provi- 
sions in the lease with express assumption of lease obliga- 
tions in the assignment have the effect of discharging the 
rights and duties of the original lessee as to the entirety 
clause covenant insofar as it pertains to the assigned 
tract and to transfer all rights and duties inherent in that 
covenant to the partial assignee as to the assigned tract. 
The effect of the lease provisions concerned is to make 
the covenant to pay rent and royalties divisible upon 
assignment of a portion of the premises by the lessee. 
The incidence that one covenant is specifically made divi- 
sible by the terms of the lease does not require a con- 
clusion that all other covenants of the lease are likewise 
divisible. A venerable rule of construction dictates an 
opposite conclusion. The doctrine of expressio unius 
est exclusio alterius applies. Ledwith v. Bankers Life 
Ins. Co., 156 Neb. 107, 54 N. W. 2d 409; Calvary Baptist 
Church v. Coonrad, ante p. 25, 77 N. W. 2d 821; South- 
ern Coast Corp. v. Sinclair Refining Co., 181 F. 2d 960; 
Bischoff v. Francesa, 133 W. Va. 474, 56 S. E. 2d 865. If 
the parties had intended the entirety clause to be di- 
visible, they could easily and should have so provided 

\ 


Vou. 163] SEPTEMBER TERM, 1956 463 


Hafeman v. Gem Oil Co. 


by appropriate language in the lease. They did not but 
they did say that the covenant to pay rent and royalties 
is divisible. The correct interpretation of the lease 
under the rule referred to above is that the entirety 
clause was not intended to be and is not divisible. 
The liability to pay royalties and the method of allo- 
cating royalties are not identical. By assignment of a 
portion of the leasehold the liability for payment of 
royalties accruing because of production from the as- 
signed tract passes by virtue of the terms of the lease 
from the original lessee to his assignee. The relevant 
part of the lease is: “In the event of an assignment 
of this lease as to a segregated portion of said land, the 
rentals payable hereunder shall be apportioned as be- 
tween the several leasehold owners ratably according 
to the surface area of each * * *, An assignment of 
this lease, in whole or in part, shall, to the extent of 
such assignment, relieve and discharge lessee of any 
obligations hereunder * * *.” It is impossible to under- 
stand how these provisions can be authority for the 
splitting of the entirety clause upon assignment of a 
part of the leasehold with the result that the divided 
clause shall then attach to the parcels of the leasehold 
pro tanto. The obligation to pay royalties of neces- 
sity includes the duty to pay them as required by the 
entirety clause. This duty is extended, not divided, by 
an assignment of a portion of the leasehold. The re- 
mark of the court in Wilson v. Texas Company, 147 
Kan. 449, 76 P. 2d 779, is pertinent: “The lease con- 
tract did provide for assignment, but it also expressly 
provided that its covenants were extended (not en- 
larged or decreased) to the assigns of the parties.” If 
the appellants are correct in this regard, the reason for 
the existence of the entirety clause, the elimination of 
hardships prevalent under the nonapportionment rule, 
is defeated and the lessor is deprived thereunder with- 
out notice or recourse by the unilateral act of the 
lessee in making an assignment of part of the lease- 
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hold. The proper interpretation of the assignment pro- 
visions of the lease is that they provide for a division 
of liability for payment of rent and royalties but they also 
provide for an extension or continuation of the method 
of allocating royalties. Language in the first sentence 
of the assignment provision of the lease is convincing 
that the parties intended the extension rather than the 
divisibility of the entirety clause. The language is: 
“The rights of either party hereunder may be assigned 
in whole or in part and the provisions hereof shall 
extend to the * * * assigns * * *,” 

It is asserted in the pleadings of appellants that the 
parties to the mineral deeds mutually intended and 
agreed that royalty interests were being conveyed only 
as to the lands described in the deeds notwithstanding 
any provision of the oil and gas lease or the deeds to 
the contrary and that if the deeds were subject to the 
pro rata royalty provision in the lease, it was the re- 
sult of a mutual mistake of fact of the parties to the 
deeds and reformation of the deeds should be granted 
to carry out the agreements of the parties which were 
inadvertently disfigured by a mistake in the deeds. The 
trial court after the reception of evidence offered by 
appellants, on motion of appellee, required appellants 
to elect between relying on the mineral deeds as made 
or relying on their request for reformation of the deeds. 
Appellants chose to rely on the deeds as made. The 
ruling of the court is challenged by appellants and they 
appeal to this court to give effect to the intention of 
the parties, grant the royalty owners the relief they 
demand based upon nonapportionment of the royalties, 
and reform the mineral deeds. They speak of reforma- 
tion of the mineral deeds but what would be required to 
rescue them from the situation would be the elimination 
of the entirety clause in the oil and gas lease. Harley 
v. Magnolia Petroleum Co., 378 Ill. 19, 837 N. E. 2d 760, 
137 A. L. R. 900. The lease was made and recorded in 
1949. The transaction did not concern any of the appel- 
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lants but the record of the lease was notice of its con- 
tents to anyone dealing in any way with the land de- 
scribed in it. The lease contains this provision: “If the 
leased premises shall hereafter be owned in severalty 
or in separate tracts, the premises, nevertheless, shall 
be developed and operated as one lease, and all royalties 
accruing hereunder shall be treated as an entirety and 
shall be divided among and paid to such separate owners 
in the proportion that the acreage owned by each such 
separate owner bears to the entire leased acreage.” Each 
of the mineral deeds was by provision therein made sub- 
ject to the lease. There is no claim of ambiguity in the 
deeds or fraud in the transaction resulting in their ex- 
istence. The basis claimed for reformation is mutual 
mistake. The record is without proof of any mistake, 
much less mutual mistake, inducing the execution and ac- 
ceptance of the deeds. It is not even claimed that either 
of the deeds does not truthfully and precisely express 
exactly what the true transaction was that eventuated 
in it. There was delivery and acceptance of delivery of 
the deeds as effective conveyances. It has long been the 
law of this state that if persons to a transaction put their 
engagement in writing in such terms as to import a 
legal obligation without uncertainty of object or extent 
of the engagement, it is conclusively presumed that the 
entire engagement of the parties and the extent and 
manner of their undertaking have been reduced to 
writing. In Barkalow Bros. Co. v. English, 159 Neb. 
407, 67 N. W. 2d 336, this court said: “In the absence 
of fraud, mistake, or ambiguity a written agreement 
is not only the best evidence but the only competent 
evidence as to what is the contract of the parties.” It is 
stated in Frentzel v. Siebrandt, 161 Neb. 505, 73 N. W. 
2d 652, that: “A preponderance of evidence sufficient to 
justify reformation of a written instrument requires 
proof that is clear, convincing, and satisfactory. * * * 
The law presumes that a person who makes a contract 
understands its meaning and effect and that he has the 
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intention which its terms manifest. * * * A written con- 
tract expressed by clear and unambiguous language is 
not subject to interpretation or construction. * * * The in- 
tention of the parties to a written contract expressed by 
clear and unambiguous language must be determined 
from its contents.” See, also, Hansen v. Bruce, 162 
Neb. 759, 77 N. W. 2d 458. Instruments and convey- 
ances of minerals and mineral rights are subject to 
these principles of law. Meeks v. Harmon, 207 Okl. 
459, 250 P. 2d 203; McNeill v. Shaw, —— Okl. ——, 
295 P. 2d 276; Remuda Oil Co. v. Wilson (Tex. Civ. App.), 
264 S. W. 2d 192; Hoffman v. Sohio Petroleum Co., 179 
Kan. 84, 292 P. 2d 1107; 24 Am. Jur., Gas and Oil, § 22, p. 
533. 

The remedy of reformation has no application to this 
case. The lease and the mineral deeds must be ac- 
cepted and enforced, to the extent they are important to 
this case, as they are written. The entirety clause of 
the base lease is set out above. 

The Supreme Court of Kansas within the present 
year decided an entirety clause case, Hoffman v. Sohio 
Petroleum Co., supra, which involved the circumstances 
that appellees acquired by deed the northwest quarter 
and appellants acquired by deed the northeast quarter 
of the same section of land after both tracts had been 
leased together by an instrument containing the en- 
tirety clause. Each of the deeds recited it was made 
subject to the oil and gas lease on the land. Oil was 
produced from the northwest quarter but no oil was 
produced from the northeast quarter. The owners of the 
latter claimed one-half of the oil royalty by virtue of 
the entirety clause. The owners of the northwest quar- 
ter claimed they were the owners of such production 
because it was produced from their land. The court 
sustained the claim of the owners of the northeast quar- 
ter because of the entirety clause which the court said 
was a valid, enforceable contract provision. The deci- 
sion contains this: “In the face of the record the incon- 
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trovertible facts are that appellees, and * * * the appel- 
lants, acquired the respective tracts of real estate * * * 
(by) deeds specifically reciting that each tract of real 
_estate was being sold and conveyed subject to the terms 
and provisions of such oil and gas lease. That * * * 
meant that when they accepted their respective deeds 
they made them contracts in writing whereby they not 
only took, but agreed to take, their particular tracts 
with whatever benefits or burdens might eventually 
come to them under the terms of such lease. Included 
in the benefits and burdens of that instrument were 
those imposed by the terms of the entirety clause * * *. 
Having agreed to accept its terms and conditions neither 
appellees nor appellants can now be heard to dispute 
or deny that during its existence royalties accruing 
from the entire acreage of the land covered by the terms 
of the basic oil and gas lease shall be paid to them as 
separate owners in the proportion that the acreage now 
owned by them bears to the entire leased area.” 
Rauner v. Jones, 159 Neb. 385, 67 N. W. 2d 347, de- 
termined: “In the absence of an express agreement or 
controlling valid governmental regulations the owner 
of the mineral interests under a portion of land subject to 
an oil and gas lease is entitled to all of the rents and 
royalties accruing from the production of oil or gas 
from that land even though the lease may cover other 
tracts. * * * By the terms of an entirety clause, such 
as is here contained in the gas and oil lease, the parties 
thereto agree that in the event the mineral interests 
under the leased premises become separately owned that 
the royalties shall nevertheless be treated as an en- 
tirety, the separate owners to participate pro rata. 
* * = This voluntary provision in a lease has the effect of 
placing a restriction upon the power of the lessor to 
alienate his mineral interests therein contrary thereto 
as long as the lease containing this clause remains in 
force and effect.” 

The extended discussion of appellants directed to their 
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contention that this court should interpret or restate 
the decision made in the Rauner case or at least modify 
or restrict its application has been examined and con- 
sidered. The conclusion from this study is that the 
Rauner case is unambiguous, sound, and desirable; that 
this case contains nothing that justifies any less than 
the affirmance of what is said in the Rauner case; and 
that the impact of it to the extent it is applicable to this 
case is decisive of it. 

Appellee by cross-appeal insists that Gem Oil Com- 
pany and Dean Terrill are liable for the amount of 
royalty wrongfully withheld from appellee on account of 
the oil production from Tract 1 through April 5, 1955. 
The appellants insist that the cross-appeal is moot and 
should be denied. 

The district court found that Arthur H. Hafeman was 
entitled to recover from the defendants owning royalty 
interests in Tract 1 during the period between the time 
of first production therefrom to April 5, 1955, the sum 
of $19,081.70. The judgment debtors are identified as 
the persons named in paragraph 7 of the petition in the 
case in the district court. Supersedeas bonds were filed 
and approved by the persons against whom the judgment 
was rendered in the sum of $20,500 conditioned as the 
statute requires. All royalties have been retained by 
the purchaser of Tract 1 since April 5, 1955. 

The argument is that if the judgment is affirmed, it 
will be paid to the judgment creditor because it is se- 
cured and guaranteed by supersedeas bonds. Conse- 
quently any additional adjudication of liability to the 
judgment creditor would be of no advantage to him 
and because of this the cross-appeal is moot. There is 
no effort made by any party to establish when a cause, 
in a legal sense, is moot. 

In the decision of State v. First Catholic Church of 
Lincoln, 88 Neb. 2, 128 N. W. 657, there is the follow- 
ing: ‘In Adams v. Union R. Co., 21 R. I. 134, 44 L. R. 
A. 273, it is said: ‘A moot case is one which seeks to 


VoL. 163] SEPTEMBER TERM, 1956 469 


Hafeman v. Gem Oil Co. 


determine an abstract question, which does not rest upon 
existing facts or rights. Where a concrete case of fact 
or right is shown, we know of no principle or policy of 
law which will deprive a party of a determination simply 
because his motive in the assertion of such right is to 
secure such determination. It is a matter of common 
practice.’ ”’ 

In State ex rel. Kennedy v. Broatch, 68 Neb. 687, 94 
N. W. 1016, 110 Am. S. R. 477, this court declared: 
“Abstract questions of law can not be made the sub- 
ject of litigation. There must be real parties and a res 
in dispute that will become res judicata when the litiga- 
tion is determined.” See, also, Lincoln National Bank 
& Trust Co. v. Grainger, 129 Neb. 451, 262 N. W. 11; 
McCarter v. Lavery, 101 Neb. 748, 164 N. W. 1054; In 
re Application of Gering & Co., 88 Neb. 192, 129 N. W. 
430; State v. Savage, on rehearing, 64 Neb. 702, 91 N. 
W. 557; Black’s Law Dictionary (De Luxe Ed.), Moot, 
p. 1159. 

It is evident that the demands of the parties in the 
matters presented are adverse. They rest upon existing 
facts and rights and affect the subject matter of litiga- 
tion. The fact that the judgment creditor has recov- 
ered one judgment and its payment has been assured 
by bonds, if judgment is sustained, is not the whole an- 
swer. Several actions may be brought and as many 
judgments recovered against various wrongdoers al- 
though but one satisfaction may be had. Fitzgerald v. 
Union Stock Yards Co., 89 Neb. 393, 131 N. W. 612, 33 
L. R. A. N. S. 983; Luikart v. Mains, 130 Neb. 907, 267 
N. W. 168. The matter presented by the cross-appeal 
is not moot. 

The cross-appeal is based on the hypothesis that a trust 
relationship existed between Gem Oil Company and 
Dean Terrill, hereafter called appellants, on the one 
hand, and Arthur H. Hafeman, appellee, on the other 
and that because thereof appellee is entitled to judg- 
ment against the appellants for the whole of the amount 
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of the royalty owned by appellee which was distributed 
and paid to others as found and determined by the 
district court. 

Gem Oil Company was the lease owner, lease opera- 
tor, and mineral-interest owner. All appellant mineral 
owners secured their interests from Gem Oil Company. 
Its acts involved in this case were invariably conceived 
and directed by Eddie Fisher and generally he was the 
person who performed them for it as its most active 
officer and representative. When Gem Oil Company 
was made grantee in the mineral deed, supplanting 
Eddie Fisher therein, on April 22, 1954, it and appellee 
became cotenants and by the agreement of May 14, 
1954, and the execution and delivery of the mineral 
deed pursuant to it on the next day Dean Terrill, 
grantee therein, became a cotenant of the minerals in. 
and‘under Tract 1 with Gem Oil Company and appellee. 
Prairie Oil & Gas Co. v. Allen, 2 F. 2d 566, 40 A. L. R. 
1389; Earp v. Mid-Continent Petroleum Corp., 167 Okl. 
86, 27 P. 2d 855, 91 A. L. R. 188; Callahan v. Martin, 3 
Cal. 2d 110, 43 P. 2d 788, 101 A. L. R. 871; New Domain 
Oil & Gas Co. v. McKinney, 188 Ky. 183, 221 S. W. 245; 
3 Summers, Oil and Gas, § 609.1, p. 297, 1956 Cum. 
Pocket Parts. 

Eddie Fisher on June 22, 1954, transferred leasehold 
interest to appellants. These transfers gave appellants 
possession, control, and operation of the leasehold and 
mineral estates. This resulted in the common property 
of the cotenancy, the minerals and the proceeds there- 
from, and the distribution of the proceeds of the royalty 
oil being controlled by two of the cotenants to the ex- 
clusion of the third, the appellee. The fact of cotenancy 
alone did not create a fiduciary relationship as to the 
estate owned by the cotenants. Sharples Corp. v. Sin- 
clair Wyoming Oil Co., 62 Wyo. 341, 167 P, 2d 29; Bunger 
v. Rogers, 188 Okl. 620, 112 P. 2d 361. However, there 
were additional facts. Two of the cotenants, by virtue of 
their multiple ownerships, acquired the possession, op-- 


VoL. 163] SEPTEMBER TERM, 1956 471 


Hafeman v. Gem Oil Co. 


eration, and control of the property of the cotenancy 
to the exclusion of appellee who was the third cotenant. 
It was while this condition existed, and probably be- 
cause of it, that the proceeds of the royalty oil were im- 
properly distributed by Gem Oil Company to the preju- 
dice and injury of appellee. A cotenant having control 
of the common property has been said to be a trustee for 
his cotenant to the extent of the interest of the coten- 
ant and he may have and compel an accounting. In Rice 
v. Peters, 128 App. Div. 776, 113 N. Y. S. 40, it was 
held: “A tenant in common receiving the common prop- 
erty, either wrongfully or by consent, holds it as trustee 
for his co-tenant to the extent of the interest of the co- 
tenant, who may compel an accounting.” 

In Twyford v. Sonken-Galamba Corp., 177 Okl. 486, 
60 P. 2d 1050, it is said: ‘We have here a situation where 
parties have knowingly dealt with trust property. A 
tenant in common in possession holds the common prop- 
erty in trust for his cotenant.” 

Appellants deny this and say there were no fiduciary 
obligations involved in any of the matters concerned in 
this litigation but only an obligation of good faith, the 
performance of which should be discharged with ordi- 
nary care and diligence. The contention of appellants 
in this regard will be noticed further hereafter. How- 
ever, with or without fiduciary obligations, it may not 
successfully be contended that a tenant in common of 
oil in place who develops and sells the oil must not 
truly account to a cotenant for the value of his share 
of the oil less, of course, the reasonable expense of pro- 
ducing it. 

The court declared in Prairie Oil & Gas Co. v. Allen, 
supra: “Tenant in common of oil underlying land, which 
has been extracted by lessee of a cotenant, is entitled 
to an accounting from lessee for market value of oil 
produced, less reasonable and necessary expense of de- 
veloping, extracting and marketing * * *.” See, also, 
Earp v. Mid-Continent Petroleum Corp., supra; Silver 
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King Coalition Mines Co. v. Conkling Mining Co., 255 
F. 740. 

In Carter Oil Co. v. Crude Oil Co., 201 F. 2d 547, 
Grisso, the owner of two noncontiguous tracts of 80 
acres and 40 acres, leased them for oil and gas by one 
lease which contained an entirety clause. Thereafter 
Grisso conveyed to Gast an undivided one-fourth in- 
terest in oil and gas in the 80-acre tract. Carter Oil 
Company procured the lease by assignment and produced 
oil on the 40-acre tract. Gast conveyed his interest to 
Crude Oil Company. It, by the entirety clause, was 
entitled to one-sixth of one-eighth royalty from the pro- 
duction on the 40-acre tract but for many years all of 
the royalties were paid by Carter Oil Company to 
Grisso. Crude Oil Company brought suit against Carter 
Oil Company for its share of the royalties. The court 
decided there was no fiduciary relationship between 
Carter Oil Company and Crude Oil Company but be- 
cause the former paid the royalties to Grisso with knowl- 
edge that Crude Oil Company was entitled to a share 
thereof as cotenant of Grisso, it was charged as a matter 
of law with knowledge that Grisso became a trustee 
of such payments as to the Crude Oil Company; and 
since Carter Oil Company had sufficient information to 
put it on notice that Grisso was misappropriating the 
royalty payments made to him, Carter Oil Company 
was liable to Crude Oil Company for the royalty paid 
by it to Grisso. The opinion of the court in that case 
contains these statements: “It seems clear from the 
record that at the time of the assignment of the min- 
eral interest to Gast neither he nor Grisso compre- 
hended the legal effect of the entirety clause of the lease 
and that both labored under the erroneous impression 
that the assignment conveyed only a mineral interest in 
the 80 acre tract. * * * It is, however, obvious that there- 
after Grisso learned that the entirety clause gave Gast 
an interest in the production from the 40 acres not in- 
cluded in the assignment to Gast. * * * While there is no 
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fiduciary relationship between tenants in common, if 
one co-tenant comes into possession of funds belonging 
to his co-tenant, he becomes trustee of such funds and 
stands in fiduciary relationship to his co-tenant with 
respect thereto.” 

Gem Oil Company and Terrill were not only in pos- 
session of the royalties accruing to the cotenants as was 
Grisso in the Carter Oil Company case but were also 
by virtue of being mineral owners and leaseowners in 
complete control of that from which the royalties flowed, 
that is, the mineral estate in which they were cotenants 
with Hafeman. All of the proceeds from the sale of the 
oil were paid to Gem Oil Company. It allocated and 
distributed the proceeds. When it paid out erroneous 
shares of the proceeds to itself, to Terrill, and others 
it was in the exact position of Carter Oil Company in the 
case above quoted and also in the position of Grisso. 
Gem Oil Company not only knowingly paid royalties in 
erroneous proportions as did Carter but it also know- 
ingly received and held such erroneous payments for 
its benefit and enrichment just as Grisso did in the last 
case quoted. Terrill’s position is identical with what 
Grisso’s position was in the Carter Oil Company case, 
that is, knowingly receiving and holding misappropriated 
royalties and by virtue of his leasehold ownership he 
was charged with the correct payment of royalties and 
hence also stands in the position in which Carter Oil 
Company found itself. Appellants did not heed and 
observe the standard of conduct stated by Justice Car- 
dozo in Meinhard v. Salmon, 249 N. Y. 458, 164 N. E. 
545, 62 A. L. R. 1, frequently referred to and quoted: 
“A trustee is held to something stricter than the morals 
of the market place. Not honesty alone, but the punctilio 
of an honor the most sensitive, is then the standard of 
behavior. As to this there has developed a tradition 
that is unbending and inveterate. Uncompromising 
rigidity has been the attitude of courts of equity when 
petitioned to undermine the rule of undivided loyalty 
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by the ‘disintegrating erosion’ of particular exceptions 
x e m9) 

The public records were checked by Eddie Fisher in 
April 1954 as to the ownership of royalty by appellee. 
The base lease was a part of the records. It contained 
the information as to the part of the royalty oil appellee 
owned. ‘Terrill contracted to purchase minerals in 
Tract 1 from appellee on May 14, 1954, and the deed to 
him is dated the next day. Eddie Fisher and Gem Oil 
Company were engaged in the oil-producing activity. 
Terrill was a Chicago lawyer and had practiced his pro- 
fession for about 25 years. He had been in the oil 
business for approximately 18 years. Each of the in- 
struments made after the lease was expressly made 
subject to the lease. Appellee was the owner of the 
equity of redemption of the land described in the lease. 
There is no indication that he had any previous experi- 
ence concerning leasing land for exploration or produc- 
tion of oil or with the production of oil. There is no 
indication in the record that appellee could by himself 
have determined his true ownership in the oil royalty. 

There is evidence that as early as June 1954 the Gem 
Oil Company communicated with Terrill concerning 
securing a writing from appellee barring him from claim- 
ing that he was the owner of more than 1% of ¥% of the 
royalty oil. It is a permissible inference that it then, 
and probably much earlier, knew of the entirety clause 
in the lease and the true interest appellee owned in the 
royalty. Appellants knew of it then because Terrill re- 
ferred to it in the letter he wrote July 1, 1954, “as the 
lease provision that occasions the difficulty is one in- 
serted for the benefit of the lessee” and he counseled 
that an instrument should be secured from the Hafemans, 
Eddie Fisher, and Magnolia Petroleum Company clearly 
fixing the division of the royalty or the proceeds of it 
from Tract 1 in the proportions of 4% to Eddie Fisher, 
14 to Hafeman, and \% to Terrill. He added that such 
an instrument would be “helpful in the event of a con- 
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test.” They unsuccessfully continued their efforts in 
that respect until shortly before the inception of this 
litigation. 

The record is convincing that appellants had actual 
knowledge of the true interest of appellee in the royalty 
before any of the proceeds of the royalty oil were allo- 
cated and paid by the Gem Oil Company. However, 
they had the means of knowledge and were charged with 
it before any of the royalty was distributed and paid. 
They boldly disregarded what they were bound to know 
and misappropriated more than half of what appellee 
owned of the royalty. Appellants were each enriched 
thereby and cannot be heard to say that they are not 
liable for the whole amount of the misappropriation. 
Appellants have failed by a wide margin of meeting the 
standard they claim, that is, “good faith, the performance 
of which should be discharged with ordinary care and 
diligence.” The cross-appeal is well taken and should 
be sustained. 

The problem in case No. 34023, Arthur H. Hafeman 
v. Gem Oil Company et al., is whether or not the owners 
of a leasehold estate under an oil and gas lease are 
liable to the lessor for royalties. The relief sought is a 
reversal of the conclusion of the district court that the 
lease owners had no liability for the erroneous payment 
of the royalties and a direction to that court to render 
a judgment in favor of Arthur H. Hafeman and against 
the lease owners for the amount of royalties improperly 
diverted from Hafeman and paid to others. 

The oil and gas lease was made by Hafeman and his 
wife to Magnolia Petroleum Company and it assigned 
the lease as to Tract 1 to Eddie Fisher. He assigned the 
lease and all his rights because of it to various persons 
identified in the record as the ones named in exhibit 4 
on different dates commencing with May 8, 1954, and 
continuing through June 22, 1954. Each of them re- 
ceived an undivided fractional part of the lease assigned 
by the lessee to Eddie Fisher. 
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The consideration for the lease was $10, the royalties 
therein provided, and the agreements of the lessee as 
therein stated. It leased the land for the purpose of 
exploring for and producing oil from it. The royalties 
required to be paid by lessee on oil were 14 of that pro- 
duced from the land and saved at the well, delivered 
free of cost at the well or to the credit of the lessor in 
the pipe line to which the well may be connected. The 
lease authorized the rights of either party because of 
it to be assigned in whole or in part and it provided 
that “the provisions hereof shall extend to the * * * 
successors, and assigns * * *.” An entirety clause was 
contained in the lease and it described two nonconti- 
guous quarter sections of land. 

A covenant to pay rent or royalty is not personal or 
collateral but runs with the land. Hogg v. Reynolds, 
61 Neb. 758, 86 N. W. 479, 87 Am. S. R. 522; Fennell v. 
Guffey, 139 Pa. 341, 20 A. 1048; Mound Valley Vitrified 
Brick Co. v. Mound Valley Natural Oil & Gas Co., 258 
F. 936; Annotations, 41 A. L. R. 1370, 79 A. L. R. 499, 
102 A. L. R. 784; 3 Summers, Oil and Gas, § 553, p. 297; 
Thornton, Oil and Gas, § 336, p. 611; 2 American Law 
of Property, § 9.4, p. 341. 

The circumstances of the case of Hogg v. Reynolds, 
supra, were that Hogg owned and leased a section of land 
to Frey and Kirkpatrick as individuals. The lessees 
made a division between them of the demised premises 
and Frey, to whom was assigned the west half of the sec- 
tion, made an assignment of his interest in and to the 
lease to Reynolds, the defendant in the case. Reynolds 
paid to plaintiff, the owner of the land, one-half of the 
entire rent as provided by the original lease as it came 
due. Kirkpatrick, who had exclusive possession of the 
east half of the section, failed to pay his share of the 
last installment of rent due to the owner of the land and 
he sued Reynolds for it on the basis that he had by the 
assignment succeeded to the rights and assumed the lia- 
bility of Frey. The court therein said: “The doctrine 
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of the authorities undoubtedly is that where a lessee 
assigns his whole estate in all the demised premises, the 
assignee is liable to the lessor for the whole of the rent 
reserved in the lease. The covenant to pay rent runs 
with the land, and the assignee, being in privity of es- 
tate with the landlord, is directly liable to him for the 
installments accruing while that relation exists. * * * 
Whether a person claiming an interest in real property 
under a lessee is liable upon the covenant to pay rent, 
or upon other covenants running with the land, depends 
upon the existence of privity of estate between such per- 
son and the lessor. * * * Frey, by the arrangement be- 
tween himself and Kirkpatrick, became possessed of the 
entire interest of both lessees in the west half of the 
section; and the assignment of this interest to the de- 
fendant established between him and the plaintiff a priv- 
ity of estate as to a distinct part of the land. * * * Being 
possessed of the whole estate of both lessees in part of 
the land the defendant was liable to the plaintiff for a 
proportionate share of the rent.” 

The “proportionate share of the rent” for which Rey- 
nolds, the assignee of Frey, one of the original lessees, 
became liable was one-half of the rent as required by 
the original lease. Likewise in this case the assignees of 
Eddie Fisher, who was the assignee of Magnolia Petro- 
leum Company, the original lessee, by its assignment of 
the lease as to Tract 1, became liable to Hafeman for the 
rent and royalties as to Tract 1 according to the terms 
of the original lease. The status of Fisher was like that 
of Frey after Kirkpatrick had assigned his interest in 
the west half of the section. The owners of the lease- 
hold as to Tract 1 by undivided fractional interests are 
in this case legally in the same status as Reynolds was 
after the assignment to him by Frey in the case quoted 
above. The owners of the leasehold estate in Tract 1 
being possessed of the entire leasehold estate in part of 
the land are liable to Hafeman, the lessor, for the rent 
and royalties as to Tract 1 as provided in the lease. The 
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liability of the person claiming interest in real property 
under a lease upon the covenant to pay rent or other 
covenants running with the land depends upon the ex- 
istence of privity of estate between such person and the 
lessor. The assignment by the lessee of the whole of his 
interest under a lease divests him of his privity of estate 
with the lessor and transfers it to his assignee who there- 
after holds in privity of estate with the lessor. In Mayer 
v. Dwiggins, 114 Neb. 184, 206 N. W. 744, 42 A. L. R. 
1102, it is said: ‘‘A lessee, during his occupancy of the 
demised premises, holds both by privity of estate and 
of contract. Assignment of the lease by the lessee divests 
him of this privity of estate and transfers it to his as- 
signee, who thereafter holds in privity of estate with the 
lessor.” See, also, State ex rel. Johnson v. Commercial 
State Bank, 142 Neb. 752, 7 N. W. 2d 654; Annotation, 52 
L. R. A. N.S. 980 and 984. 

In Fennell v. Guffey, supra, the court declared: “The 
defendant contends, however, that, as assignee of the 
lessee, he is not liable; that the suit should have been 
brought against his assignor. But the covenant was in 
the nature of a covenant to pay rent, and runs with the 
land. It is settled law that covenants to pay rent or 
royalty run with the land, and that the assignee of the 
lease is liable for the payment of all rents or royalties 
which accrued while he held the assignment of the lease 
we oe tke OF 

In Burton v. Forest Oil Co., 204 Pa. 349, 54 A. 266, 
this subject is discussed in this manner: “The assignee 
of the lease is liable for the rental of the premises by rea- 
son of the privity of estate existing between him and 
the lessor. The same is true of any subsequent assignee 
of the lease. Here the defendant company denies its 
liability for the one half of the rental, because, as it 
claims, the undivided one half interest in the lease was 
assigned to the Chartiers Oil Company by the assignee 
of the lessees. We are not called upon to determine the 
right of the lessor to recover against the Chartiers Oil 
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Company for any part or all of the gas rental due the 
plaintiff. * * * The possession and beneficial enjoyment 
of the premises for gas purposes by the defendant com- 
pany were as complete and exclusive as the lessees were 
entitled to under the terms of the lease. The defendant 
enjoyed all the benefits conferred by the covenants of 
the lessor. It took possession and operated the gas well 
under the assignment from the lessee’s assignee, ‘sub- 
ject to all royalties, rents and covenants of the lessee 
therein contained, to be rendered, paid and performed on 
and after November 8, 1890.’ It therefore held and oper- 
ated the well under the covenant in the lease to pay the 
entire gas rental which, by reason of the privity of con- 
tract, the lessor could have collected from the lessees.” 

The author says in Mills and Willingham, Law of Oil 
and Gas, § 146: ‘“* * * the assignee of an undivided in- 
terest in the entire lease becomes a tenant in common 
and as such jointly and severally liable for the perform- 
ance of the covenants. He is, therefore, liable for all 
the delay rentals and for all the royalty, although he 
may in turn have a remedy against his joint obligor.” 
See, also, Pierce Fordyce Oil Assn. v. Woodrum (Tex. 
Civ. App.), 188 S. W. 245; Edmonds v. Mounsey, 15 Ind. 
App. 399, 44 N. E. 196; Bradford Oil Co. v. Blair, 113 
Pa. 83, 4 A. 218, 57 Am. R. 442; Heller v. Dailey, 28 Ind. 
App. 555, 63 N. E. 490; Jackson v. O’Hara, 183 Pa. 233, 
38 A. 624; 2 Thornton, Oil and Gas, § 336, p. 611; 1 Amer- 
ican Law of Property, § 3.61, p. 310. 

The lease owners have not asserted that the payment 
of royalties to persons not entitled thereto would or 
should absolve them of liability to the rightful royalty 
owner. It seems axiomatic that the duty to pay royal- 
ties implies the obligation to pay them correctly. In 2 
Thornton, Oil and Gas, § 375, p. 671, it is asserted: “If 
a lessee fail or refuse to deliver the lessor his share of 
the oil reserved as royalty he will be liable for the actual 
market value of the oil at the date of refusal to deliver, 
with interest from that date.” The next section of that 
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work (§ 376, p. 671) says: “It is the duty, of course, 
of the lessee or his assignee, to deliver the royalty oil 
to the lessor or his grantee or assignee; and if he did 
not he will be liable for its value.” 

The owners of the leasehold as to Tract 1 by accepting 
assignments of the lease contracted to pay the lessor the 
rental and royalties. The lease authorized an assign- 
ment of it in which event the provisions thereof as to the 
payment of rent and royalties should extend to the as- 
signees. The obligation to pay royalties to Hafeman, 
the lessor, to the extent of his ownership of them was 
a provision of the lease which the assignees became 
bound to satisfy. The case of Kimball v. Hardy, 124 Neb. 
80, 245 N. W. 261, decided: ‘‘Where a lessee vacated 
certain leased premises and transferred his interest 
therein to a third party who procured tenants and col- 
lected the rentals and agreed to ‘observe all the cove- 
nants in the lease of said premises to the said second 
party (the lessee) given by the owners thereof, and to 
save the second party harmless with reference thereto,’ 
held, that such agreement constituted the third party 
an assignee of the lease and that he is liable for any 
unpaid rentals due the plaintiff lessor.” The owners of 
the base lease as to Tract 1, identified in the record as 
the parties named in exhibit 4, are as such liable to Ar- 
thur H. Hafeman for the amount of the royalty payments 
erroneously made to the other royalty owners between 
the commencement of production and April 5, 1955, in 
the amount as found by the district court. 

The judgment should be and is affirmed except as to 
the determination of the district court that the owners of 
a leasehold estate in Tract 1 are not as such liable to 
Arthur H. Hafeman for the amount of royalty payments 
erroneously made to the royalty owners other than Ar- 
thur H. Hafeman between the commencement of produc- 
tion of oil from said tract and April 5, 1955, which deter- 
mination should be and it is reversed and the cause is 
remanded with directions that the district court for 
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Kimball County render a judgment in this case in favor 
of Arthur H. Hafeman and against Gem Oil Company, 
Dean Terrill, and the said owners of the leasehold es- 
tate in Tract 1, and each of them, for the amount of 
royalty payments erroneously made as aforesaid in the 
period from the commencement of the production of oil 
until April 5, 1955, in the amount of such payments as 
found by the district court in this cause, to wit: $19,- 
081.70, with interest thereon at 6 percent per annum on 
the respective amounts of royalty wrongfully paid from 
the respective dates of the payments. 

AFFIRMED IN PART, AND IN PART REVERSED 

AND REMANDED WITH DIRECTIONS. 


In RE EsTAte oF Lypia F. EVANS, DECEASED. 
JOHN P. JENSEN ET AL., APPELLANTS, v. MarTHA E. PRIEBE 


ET AL., APPELLEES. 
80 N. W. 2d 127 


Filed December 28, 1956. No. 34087. 


1. Appeal and Error. Error alleged in the substance of an instruc- 
tion given to the jury must be called to the attention of the trial 
court in motion for a new trial before it will be considered by 
this court. 

2. Wills: Appeal and Error. Issues of fact in will contest cases 
are determined in this court by the sufficiency of the evidence 
under the law to sustain the verdict of the jury or the findings 
of the district court, and where the evidence in a case tried to 
the jury is conflicting, issues of fact are questions for its 
determination. 

3. Trial. In testing the sufficiency of the evidence to support a 
verdict it must be considered in the light most favorable to the 
successful party, that is, every controverted fact must be 
resolved in his favor and he should have the benefit of every 
inference that can reasonably be deduced therefrom. 


APPEAL from the district court for Buffalo County: 
ELDRIDGE G, REED, JuDGE. Affirmed. 


Munro & Parker, for appellants. 
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Joseph C. Tye and Stewart & Stewart, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauay, JJ. 


CHAPPELL, J. 

Lydia F. Evans, a resident of Kearney, Buffalo County, 
Nebraska, died June 25, 1954, when she was almost 
86 years old. She left an estate consisting of real and 
personal property appraised at $117,686.21. On July 
3, 1954, John P. Jensen, as named executor, filed her 
purported will and codicil thereto, together with a peti- 
tion seeking probate thereof in the county court. There- 
to Franklin F. Evans, Galen Evans, and Martha E. Priebe, 
who were the only children and sole heirs at law of 
Lydia F. Evans, filed objections, together with a pur- 
ported revocation of such will and codicil. After hearing 
in the county court a decree was rendered, finding and 
adjudging that the will and codicil had been duly ex- 
ecuted as required by law at a time when testatrix 
had testamentary capacity, but that likewise while hav- 
ing testamentary capacity and without undue influ- 
ence, she had thereafter duly executed a revocation 
thereof, and died intestate. 

Therefrom John P. Jensen and Maurice F. May, a 
nephew of testatrix, hereinafter designated as propon- 
ents or by name, appealed to the district court where 
new pleadings were filed, to wit: Proponent’s peti- 
tion seeking probate of the purported will and codicil; 
the answer of contestants, denying generally and al- 
leging at length a subsequent revocation thereof by 
Lydia F. Evans, hereinafter called testatrix; and pro- 
ponents’ reply denying generally and alleging that such 
“revocation was executed by said testatrix by reason of 
improper and undue influence exerted upon the mind 
of the testatrix by Franklin F. Evans,” hereinafter called 
Franklin, and that testatrix lacked testamentary capacity 
at the time of its execution. (Italics supplied.) 

Thereafter, upon trial to a jury, it returned a verdict 
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for contestants, finding that the revocation was the 
true and valid revocation of testatrix, and judgment 
was rendered in conformity therewith. Proponents’ 
motion for new trial was overruled, and they appealed to 
this court, assigning that: (1) The verdict was not sup- 
ported by the evidence but was contrary thereto and 
contrary to law; (2) the court erred in the admission and 
exclusion of certain evidence; and (3) the court erred 
in giving instructions Nos. 5 and 9. We conclude that 
the assignments have no merit. 

In that connection, proponents also assigned and 
argued that the substance of the rule of law contained 
in instruction No. 10 was erroneous because it was in- 
complete, and that instruction No. 18 was erroneous be- 
cause the substance of the informative rules of law con- 
tained therein was duplicitious and misleading. How- 
ever, proponents’ motion for new trial did not assign that 
such instructions were erroneous, and they will not be 
reviewed by this court. In Muller v. Jensen, 144 Neb. 
1, 12 N. W. 2d 80, we held: “Error alleged in an in- 
struction to the jury must be called to the attention of the 
trial court, in the motion for a new trial, before it will 
be considered by this court.” 

In In re Estate of Kaiser, 150 Neb. 295, 34 N. W. 2d 366, 
we held: “Issues of fact in will contest cases are de- 
termined in this court by the sufficiency of the evi- 
dence under the law to sustain the verdict of the jury 
or the findings of the district court, and where the evi- 
dence in a case tried to the jury is conflicting, issues of 
fact are questions for its determination.” 

In Remmenga v, Selk, 150 Neb. 401, 34 N. W. 2d 757, 
reaffirmed on rehearing in Fuss v. Williamson, 160 Neb. 
141, 69 N. W. 2d 539, we held that: “In testing the 
sufficiency of evidence to support a verdict it must be 
considered in the light most favorable to the success- 
ful party, that is, every controverted fact must be re- 
solved in his favor and he should have the benefit of 
every inference that can reasonably be deduced there- 
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from.” See, also, In re Estate of Farr, 150 Neb. 615, 
35 N. W. 2d 489. 

In that respect, the record conclusively shows and 
it is undisputed that on January 22, 1951, Jensen, a 
lawyer at Kearney, drew the last will and testament for 
testatrix, then 82 years old. Such will was then duly 
executed and attested as provided by law at a time when 
testatrix had testamentary capacity. 

Item X of the will nominated and appointed Jensen as 
executor with full power at his discretion to do any and 
all things necessary for complete administration of her 
estate, including the power to sell at public or private 
sale and without order of court any real or personal 
property belonging to her estate and to execute and de- 
liver a good and sufficient deed or bill of sale thereto. 
It further empowered him to compound, compromise, or 
otherwise settle or adjust any and all claims, charges, 
debts, and demands whatsoever against or in favor of 
her estate, as fully as she could do if living. 

Item II directed the executor to sell at public or 
private sale, at any price deemed sufficient to him, and 
deliver deeds to the purchaser of certain described 
lands. Out of such proceeds he was directed to pay 
$1,000 to a named church college at McPherson, Kansas; 
$1,000 to a named biblical seminary in Chicago; $1,000 
to a named hospital in Chicago; and $1,000 to the board 
of foreign missions of a church in Elgin, Illinois. All 
such institutions were related in some form to Church of 
the Brethern of which testatrix was a sustaining mem- 
ber. It also provided that if the proceeds of such 
sale were not sufficient to pay all of such sums, then 
such respective bequests were ordered decreased pro- 
portionately. If a surplus remained after paying such 
bequests, the remainder thereof was directed to be paid 
one-half to the Church of the Brethern of Kearney, and 
one-half to the Nebraska Conference of the Church of 
the Brethern Camp. 

Item III devised certain described lots and a house 
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owned by her in Kearney to her nephew, Samuel M. 
Forney, who was the minister of her Church of the 
Brethern in Kearney and who was present when the will 
was made. Item IX thereof also devised and bequeathed 
to him all the residue of her estate. 

Item IV devised a described 121.68 acres of land to her 
three named children, share and share alike. They were 
contestants herein. 

Item V devised certain described lands to her 11 named 
grandchildren, share and share alike, with provision that 
in the event of the death of any of them prior to her 
death, and leaving issue, then such issue should take the 
share of their deceased parent, otherwise their share 
should lapse and go to her surviving named grand- 
children. 

Item VI devised a described house and lots in Kearney 
to Paul Forney and Stella Forney, his wife, as tenants 
in common. Paul Forney was an adopted brother of 
Samuel M. Forney. 

Item VII devised her described home to Maurice May, 
a nephew, who is an appellant herein. 

Item VIII provided that certain cash bequests and 
legacies should remain a lien on all of her estate, and 
gave the executor like additional powers of sale if the 
personal property or cash in her estate was insufficient 
to pay same. 

The record is conclusive and undisputed that on Feb- 
ruary 8, 1951, just 17 days after testatrix had executed 
her will, Jensen drew the codicil thereto for her. Such 
codicil was then duly executed and attested as provided 
by law at a time when testatrix had testamentary ca- 
pacity. It confirmed and ratified her will in every re- 
spect except so far as any part of it was inconsistent 
with her codicil. Paragraph Second thereof directed that 
Item II of her will should be changed to direct her ex- 
ecutor, Jensen, to sell the same described real estate in 
the same manner as provided in Item II, and pay from 
the proceeds thereof $500 to the Church of the Brethern 
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of Kearney and $500 to the Nebraska Conference of the 
Brethern Camp, and pay any surplus remaining, after 
payment of said amounts and payment of the expenses of 
administration of her estate, to her three named chil- 
dren, share and share alike. 

On June 4, 1951, testatrix filed her petition in the 
county court, alleging that she was 82 years of age and 
by reason of age and health she was unable to handle 
all of her business affairs, to wit, the collection of rents 
and management of her property without having a con- 
servator appointed to advise with her and act for her in 
such matters. Therein she named her three children, all 
of age, recited that she owned unencumbered real estate, 
an automobile, and had about $3,000 in a named Kearney 
bank. She alleged that her son Franklin was a suitable 
person to act as conservator, and prayed for his appoint- 
ment. In such proceeding she was represented by the 
law firm of which Jensen was a member, and a law firm 
of which M. H. Worlock was a member. Franklin was 
appointed conservator as requested and served as: such 
until May 20, 1952, when, at the request of testatrix, 
the conservatorship was terminated, the conservator’s 
accounts and final report were approved, he was re- 
leased as such, and his bondsman was discharged upon 
a showing that a balance of $9,866.59 owing to testatrix 
had been paid and receipted for. In that connection, 
Jensen testified that he never had any notice of termi- 
nation of the conservatorship, but it is admitted that on 
December 3, 1952, Worlock mailed Jensen’s law firm 
a check for $150, same being one-half of the attorney’s 
fees finally collected in that proceeding, and Jensen’s 
firm cashed the check and kept its share of the fee. 

In the meantime, the will and codicil of testatrix had 
permissively remained for a while in Jensen’s office. 
Thereafter, she decided that she wanted to destroy her 
will and codicil and leave all of her property to her 
three children. However, despite repeated requests and 
demands made by Franklin while conservator, by testa- 
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trix personally, and by another attorney employed by 
her, Jensen refused to deliver them to her upon the 
pretext that it was his duty to protect the rights of other 
persons interested therein. 

Finally, on September 14, 1951, after she had pre- 
viously consulted Worlock who had represented her in 
some other matters, they went to Jensen’s office, where 
testatrix and her attorney both requested and demanded 
delivery of the will and codicil to her, but delivery was 
refused. 

Thereafter, on September 15, 1951, by prearrangement, 
testatrix returned to the office of Worlock where at 
her request he drew a “Revocation of Last Will and Test- 
ament and Codocil Thereto of Lydia F. Evans” for her. 
The revocation, having all the formalities of a will, re- 
cited: “That I, Lydia F. Evans, a resident of Kearney, 
Buffalo County, Nebraska, and being of sound mind and 
memory and having heretofore and in January 1951 
signed and executed an instrument as my then last Will 
and Testament and having, in February 1951, made a 
Codicil thereto, do now on this 15 day of September, 
1951 irrevocably cancel and revoke said last Will and 
Testament and the Codicil thereto and it is now my 
(will) and desire, and I do hereby direct that upon my 
death all of my property, both real, personal and mixed 
and wheresoever the same may be situated, shall de- 
scend to and vest in my heirs at law in accordance with 
the statutes of descent and distribution of the State of 
Nebraska and in the same manner and (as) though I 
died intestate.” 

The record is conclusive and undisputed that such 
revocation was then duly executed and attested as pro- 
vided by law at a time when testatrix had testamentary 
capacity. 

Thereafter, on May 21, 1952, testatrix executed sepa- 
rate warranty deeds of all her respectively described 
real estate except two lots to her three named children. 
Each deed recited a consideration of love and affection 
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and reserved a life estate in grantor. Each of such deeds 
was duly recorded on May 24, 1952. They were simply 
factual circumstances tending to establish the determined 
and continuous intention of testatrix to see that her 
property went to her children, two of whom were never 
charged with any undue influence. Such deeds are 
not otherwise directly involved in this appeal. 

Proponents concede in their brief that the question 
involved is: “whether the instrument entitled ‘Revo- 
cation of Last Will and Testament and Codicil thereto 
of Lydia F. Evans’ executed September 15, 1951, was 
executed by the testatrix by reason of improper and un- 
due influence exerted upon the mind of the testatrix by 
Franklin F. Evans.” (Italics supplied.) 

In that connection, instruction No. 5 told the jury 
that: “You are instructed that the due execution and 
Attestation of the will of Lydia F. Evans dated Janu- 
ary 22nd, 1951, and the codicil thereto dated February 
8th, 1951, and the fact that she was possessed of testa- 
mentary capacity at said times, have been established 
by the evidence. 

“You are instructed that the due execution and at- 
testation of the purported revocation of said will dated 
September 15th, 1951, and the fact that the said Lydia 
F. Evans possessed sufficient mental capacity and com- 
petency to make such purported revocation at said time, 
have been established by the evidence. 

“You are instructed that you will accept the above 
facts as proven.” 

In that respect, proponents assigned and argued that 
use of the words “due execution” in instruction No. 5 
was prejudicially erroneous because it may have been 
tantamount to an instruction that the jury must find 
the revocation had been executed without any undue in- 
fluence. The contention has no merit. As a matter of 
fact, the first sentence of instruction No. 6, immediately 
following, told the jury: ‘‘You are instructed that the 
only issue which is submitted to you for your determina- 
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tion is whether or not the purported revocation was ob- 
tained by reason of undue influence.” Thereafter fol- 
lowed a clear statement setting forth the respective con- 
tentions of both proponents and contestants with regard 
to undue influence in connection with execution of the 
revocation. An examination of all instructions given, 
which must be considered together as instructed by the 
trial court in instruction No. 22, makes it crystal clear 
that the jury could not have been misled in any manner 
by instruction No. 5. 

Instruction No. 9, among other things about which 
no complaint is made, set forth the four essential ele- 
ments of undue influence as follows: 

“1. That the deceased, Lydia F. Evans, was a sus- 
ceptible person. 

“2. Another’s opportunity to exert it. 

“3. Disposition to do so for an improper purpose, 
and, 

“4. A result clearly showing the effect of such in- 
fluence.” 

Proponents assigned and argued that such use of the 
words “susceptible person” and “disposition to do so for 
an improper purpose” were erroneous and prejudicial to 
them. The contention has no merit. 

The opinions in In re Estate of Bainbridge, 151 Neb. 
142, 36 N. W. 2d 625, and In re Estate of Bowman, 143 
Neb. 440, 9 N. W. 2d 801, both set forth and approved the 
essential elements of undue influence by use of language 
identical with that used in instruction No. 9 about which 
proponents complain. Some of our opinions have used 
the word “subject” instead of “susceptible” but they 
mean one and the same thing. Some have left out the 
words “for an improper purpose” but all such opinions 
have said as much in arriving at decision. The very 
words “undue influence” mean “wrong influence” which 
is the antithesis of right influence. Black’s Law Dic- 
tionary (3d ed.), p. 1777. 

As matter of fact, proponents took that very position 
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not only in their reply to contestants’ answer but also 
in the very first sentence of their brief filed in this court, 
which stated the question involved. An examination 
of all instructions given clearly discloses that the jury 
was otherwise fully and fairly instructed on the issue and 
elements of undue influence and could not have been 
misled by instruction No. 9 as argued by proponents. In 
that connection, In re Estate of Keup, 145 Neb. 729, 18 
N. W. 2d 63, referring to the four essential elements of 
undue influence, held that: “While the four elements 
must be established by the evidence to make a case 
sufficient to submit the issue to a jury and to sustain a 
verdict based thereon, however, it is not necessary that 
the court give an instruction setting forth the four ele- 
ments separately provided they are sufficiently con- 
tained in the instructions given.” See, also, In re Estate 
of Farr, supra. 

In In re Estate of Fehrenkamp, 154 Neb. 488, 48 N. 
W. 2d 421, we held that: “Undue influence cannot be 
inferred alone from motive or opportunity. There must 
be evidence, direct or circumstantial, to show that undue 
influence not only existed, but that it was exercised at 
the very time the will was executed. 

“Mere suspicion, surmise, or conjecture is not enough 
to warrant a finding of undue influence. There must be 
a solid foundation of established facts upon which to 
rest an inference of its existence. 

“There may be influences directing the will-maker’s 
attention to proper obligations which it might be thought 
ought to be satisfied by testamentary provisions. Such 
influences may be persuasive and effective, but, so long 
as not coercive, they are not undue. Circumstances 
often arise where such conduct is wholly justifiable. 

“In order to invalidate a will, undue influence must 
be of such a character as to destroy the free agency of 
the testator and substitute another person’s will for 
his own.” See, also, In re Estate of Thompson, 153 Neb. 
375, 44 N. W. 2d 814. 
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The evidence with relation to alleged undue influence 
or the absence thereof in connection with execution of 
the revocation is voluminous. In that connection, there 
is ample competent evidence adduced by several wit- 
nesses who knew the facts, from which it could reason- 
ably be concluded that testatrix was not a susceptible 
person. There is ample competent evidence that she 
was a handsome, competent, intelligent, religious old 
lady who loved her three children with whom she had 
a close, informative, and trustworthy family relationship. 
She was a strong-minded woman. She had a mind of her 
own and could not be easily influenced. She lived alone, 
and, although her eyesight was gradually failing the 
last part of her life, she generally looked after her own 
business affairs either alone or with some assistance 
from her children, particularly Franklin, who generally 
kept her informed with relation thereto. Her nephew, 
Samuel M. Forney, who was her pastor and a substantial 
beneficiary in her will, frequently visited with her at 
church and in her home up to the time when she went 
to the hospital 2 weeks before her death, testified as a 
witness for proponents. He testified that he never saw 
her when she was incompetent; that she was a strong- 
minded woman and had a mind of her own; that her 
mind and expressions were clear; and that she knew 
what she wanted. When asked on redirect as to whether 
or not testatrix was susceptible to influence by her son 
Franklin, he answered: “Well, as I said awhile ago, 
she had a mind of her own; and oftentimes her opinions 
and Franklin’s clashed, and they didn’t always agree 
in everything; but, I think he would have had a little 
difficulty in persuading her verbally to change her mind 
very much.” 

Franklin testified that he never tried to influence his 
mother to make the revocation; and that she had been 
wanting her will and had asked him for it many times, 
insisting that he get it. She told him to sue Jensen 
to get it, so he talked to Worlock whose suggestion was, 
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“ ‘Well, tell her to make another will and that will can- 
cel the other one.’”” He thereupon told his mother that 
she could make another will and that would cancel the 
first one which Jensen had, and she said, “I don’t want 
a will.” Franklin also testified that all he did was to 
take her down to Jensen’s and Worlock’s offices when 
she requested him to do so. 

Her son Galen G. Evans testified that sometimes 
testatrix would ask Franklin for help and he would 
help her, and that she was not under the influence of 
Franklin but had a mind of her own. He testified that 
he never saw Franklin try to influence his mother; that 
his mother never told him that Franklin ever tried 
to influence her; and that testatrix would talk about 
the will Jensen had drawn and on as many as 50 or 75 
or more occasions she said she wished she could get 
it back. She wanted him to help get it for her so that 
everything would go to her children, but he told her 
that he thought Franklin was doing about all he could to 
protect her interests. 

Martha Priebe testified that testatrix, her mother, 
was not easily influenced but had a will of her own; that 
she was trying to do too much for a lady of her age and 
would be worried because she could not get her will 
back from Jensen, so she would ask Franklin to help 
her; that she had never seen Franklin try to influence 
his mother; and that her mother never complained 
about the way Franklin handled her affairs. She testi- 
fied that many times, quite frequently, her mother would 
say, “‘Mr. Jensen won’t give me that will. I want that 
will back,’” which fact upset and worried her mother. 

As in most cases Franklin had ample opportunity 
to exert undue influence and a motive for doing so, 
since he had seen a copy of the will, but that alone is 
not enough. Testatrix had a car, but others drove it for 
her, or her children took her about in her car or their 
own when she requested it. On January 27, 1951, within 
5 days after making her will, Franklin at her request 
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took her to Jensen’s office. Jensen was not there so 
she told his secretary that she wanted her will. She 
was told that the secretary could not give it to her, 
but to wait for Jensen. She waited but he did not come 
to his office, and she finally left. 

A week or so later she went again to Jensen’s office 
where Franklin came in later. However, Jensen was 
not in, so she told another member of his firm that she 
wanted her will, whereupon he prepared and gave her 
a copy of it, but refused to give her the original when 
she said, “‘I want the signed copy.’ ” 

On September 14, 1951, she again went to Jensen’s 
office and demanded her will. Franklin took her there 
at her request, where Jensen again refused to deliver 
it. He did call Worlock with whom she had previously 
consulted about the matter, whereupon Worlock came 
over to Jensen’s office and asked Jensen, “ ‘Why don’t 
you give Mrs. Evans her will; she is entitled to it; it 
is her will, and you should give it to her,’” but Jensen 
refused, upon the pretext that “‘I have the rights of 
these other people to protect, and if I gave you this will 
you would destroy it, and I am not going to give it to 
you.’” In that connection, Jensen was her attorney, 
without any obligation to protect the rights of other 
persons. She had testamentary capacity at that time 
and such a reason as that given by Jensen would not 
prevent her or anyone duly authorized by her from de- 
manding and receiving possession of her will and codicil 
from him. If under no disability, she had a right to 
intentionally destroy, alter, or revoke her will and codi- 
cil thereto. See, sections 30-201, 30-204, and 30-209, R. 
R. S. 1948, which prescribe the manner of doing so. 

In conformity therewith, on September 15, 1951, Wor- 
lock prepared the revocation as requested by testatrix. 
He testified that while she was alone with him in his 
private office, and, having a mind of her own, she duly 
executed it, saying that she did not want a will, that 
she wanted her property to go to her children. He testi- 
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fied that she was then competent, which is undisputed; 
that she did not appear to be under any restraint or in- 
fluence; and that Franklin, who brought her to his office, 
had nothing to do with the contents or execution of the 
revocation. Worlock and his secretary were the attesting 
witnesses. The secretary verified by her own testimony 
that testatrix was then competent and appeared to be 
under no restraint or influence. 

During the summer of 1951 testatrix told two unre- 
lated friends, who testified for contestants, that she 
wanted her will that Jensen had made for her but he 
refused; that he was trying to give her property to 
everybody other than her children; or that she was 
having trouble with Jensen about getting her will. On 
January 1, 1953, she told another friend that she would 
feel better if she could get what belonged to her, mean- 
ing her will, that Jensen had in his possession. 

As late as January 17, 1952, some 4 months after 
execution of her revocation, she wrote out the following 
in her own words and handwriting: “Kearney Nebr 
Jan 17 1952 Mr. John Jensen I'd like to have my will. 
It belongs to me. You said I could have it any time I 
would ask you for it.. You refused to give it to me when 
I asked you for it. Lydia F. Evans Kearney Nebr House 
No 716 St E 27.” She never sent it to Jensen, but sub- 
sequently handed it to Franklin who produced it in this 
trial where, over objection, it was admitted in evidence. 
Without citing any authority, proponents assigned and 
argued that its admission was prejudicially erroneous. 
The contention has no merit. It was admissible for 
the purpose of tending to prove the condition of her 
mind and unbiased inclination in the disposition of her 
property as a material element in determining whether 
or not undue influence was actually exerted at the time 
of execution of her revocation. It also corroborated the 
oral testimony of numerous witnesses to the effect that 
testatrix continuously wanted to obtain possession of 
her will in order that her children could surely get all 
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of her property. See, Dame, The Law of Probate and 
Administration (3d ed.), § 158, p. 165; In re Estate of 
Johnson, 100 Neb. 791, 161 N. W. 429. 

There was ample competent evidence from which 
it could have been reasonably concluded that Franklin 
aS a son was attempting to assist his mother and was 
not disposed to exercise undue influence upon her for 
an improper purpose. It follows also that the jury could 
reasonably have concluded that the revocation executed 
by testatrix in order that her children could get her 
property was only the natural desire of a loving and 
thoughtful parent and that such result did not clearly 
show the effect of undue influence. 

We deem it unnecessary to recite here the evidence 
adduced by proponents conflicting with that of con- 
testants upon the issue of undue influence. It is suffi- 
cient to say that such issue was properly submitted to 
the jury and by it determined in favor of contestants, 
Such actions are not for trial de novo here, but we are 
bound by the jury’s verdict where as here the verdict 
and judgment were not clearly wrong because there was 
sufficient competent evidence to sustain it. In re Estate 
of Keup, supra. 

There remains only the question of whether or not the 
trial court erred in excluding certain evidence offered 
by proponents. It appears that on April 26, 1948, testa- 
trix executed a will which she subsequently destroyed. 
A copy of such will was offered by proponents and re- 
ceived in evidence over objection of contestants. In that 
connection, proponents also offered in evidence an al- 
leged statement of testatrix made by her on April 23, 
1948, in an alleged conversation with Jensen regarding 
the execution of such will. Its admission was refused 
upon the ground that it was too remote and without 
any bearing upon the issues presented for determination. 
Without citing any authority, proponents assigned and 
argued that such refusal was prejudicial error. The con- 
tention has no merit. Such conversation occurred 3 
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years, 4 months, and 22 days before the execution of 
the revocation involved. It could only have a tendency 
to establish that testatrix had testamentary capacity at 
that time, which was at all times undisputed or con- 
clusively established, and never an issue for the jury. 
The statement had nothing whatever to do with the 
will executed January 22, 1951, or the codicil thereto 
executed February 8, 1951, or the revocation here in- 
volved which was executed September 15, 1951. The 
trial court did not err by excluding it. 

Proponents also offered in evidence a petition for 
appointment of a guardian for testatrix, filed in the 
county court of Buffalo County by Franklin on April 
23, 1948, and the answer thereto, filed by Jensen’s firm 
April 26, 1948, but their admission was refused as too 
remote, incompetent, irrelevant, and immaterial. How- 
ever, proponents were previously permitted to show 
that such a petition and answer had been so filed and 
that the proceeding had been subsequently dismissed 
without appointment of a guardian or any other action 
having been taken therein. Without citing any authority, 
proponents assigned and argued that refusal to admit the 
record of such proceedings was prejudicial error. The 
contention has no merit. As was said with respect to 
related matters in Carter v. Gahagan, 102 Neb. 404, 
167 N. W. 412: “We conclude the record should have 
been excluded.” 

For reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is 
affirmed. All costs are taxed to proponents John P. 
Jensen and Maurice F. May. 

AFFIRMED. 
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CLIFTON BRYANT, APPELLANT, Vv. EpMOoND E. GREENE, 


APPELLEE. 
80 N. W. 2d 137 


Filed December 28, 1956. No. 34082. 


1. Appeal and Error. If the time for procuring a bill of excep- 
tions is not extended beyond the 40 days allowed by statute, 
the bill of exceptions must be settled and allowed not later 
than 70 days from the date of the filing of the notice of appeal 
in the district court. 


2. A trial court is without authority to settle and allow 
a bill of exceptions not prepared in the manner and within the 
times fixed by the statute. §§ 25-1140 to 25-1140.07, R. R. S. 1943. 

3. In the absence of a bill of exceptions it is presumed 


that an issue of fact presented by the pleadings was established 
by the evidence, that it was correctly decided, and the only 
issue that will be considered on appeal is the sufficiency of the 
pleadings to support the judgment. 


AppeaL from the district court for Douglas County: 
JAMES M. FITZGERALD, JuDGE. Affirmed. 


Alfred A. Fiedler and Ira Epstein, for appellant. 


Robinson, Hruska, Crawford, Garvey & Nye, for 
appellee. 


Heard before Srwmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAuGH, JJ. 


CARTER, J. 

This is an action for damages for personal injuries 
caused by the defendant when the latter drove his 
automobile into and against the person of the plaintiff 
at a pedestrian crossing at a street intersection in the 
city of Omaha. The defendant denied any negligence on 
his part and alleged that the accident was due to the 
negligence of the plaintiff. Defendant further alleged, 
without admitting liability, that a payment was made 
to the plaintiff and a release obtained from the plaintiff 
in full and complete settlement of any liability on the 
part of the defendant. In his reply the plaintiff alleged 
that the release was obtained by fraud and misrepre- 
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sentation. A trial was had to a jury. At the close of 
plaintiff’s evidence defendant moved for a directed 
verdict. The motion was sustained and plaintiff has 
appealed. 

We are required to take notice of the fact that there 
is no proper bill of exceptions filed in this case. The 
record shows that plaintiff filed his notice of appeal on 
March 30, 1956. The initial period for reducing his ex- 
ceptions to writing was 40 days from the date the 
notice of appeal was filed. § 25-1140, R. R. S. 1943. No 
extension of time was granted by the trial court as 
authorized by section 25-1140.07, R. R. S. 1943. The 
time for reducing the exceptions to writing therefore 
expired on May 9, 1956. Plaintiff had 10 days to serve 
the draft of the bill on the adverse party, as provided 
by section 25-1140.03, R. R. S. 1943. This period ended on 
May 19, 1956. The defendant then had 10 days to prepare 
proposed amendments and return the bill to the plaintiff, 
as provided by section 25-1140.04, R. R. S, 1943. This 
period ended on May 29, 1956. The bill must there- 
after be presented to the court for settlement and allow- 
ance within 10 days. § 25-1140.05, R. R. S. 1943. This 
period ended on June 8, 1956. The bill was not settled 
and allowed until June 12, 1956. There is no authority 
for settling and allowing a bill of exceptions more than 
70 days after the filing of a notice of appeal when no 
extension of time has been obtained as authorized by 
statute and the rules of this court. Jones v. City of 
Chadron, 156 Neb. 150, 55 N. W. 2d 495. The bill of 
exceptions must be prepared, served, returned, settled, 
and allowed in accordance with the statute. Its terms 
are mandatory. A bill of exceptions which is not pre- 
pared in accordance with the statute will be quashed 
on motion of the adverse party. Neighbors & Danielson 
v. West Nebraska Methodist Hospital, 162 Neb. 33, 74 
N. W. 2d 854. This court will also take judicial notice 
of the fact that the bill of exceptions was not settled 
and allowed within the time provided by statute, and 
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therefore cannot be considered on appeal. Gernandt v. 
Beckwith, 160 Neb. 719, 71 N. W. 2d 303; Zenker v. 
Zenker, 161 Neb. 200, 72 N. W. 2d 809; Neighbors & 
Danielson v. West Nebraska Methodist Hospital, supra. 
In the last case cited, this court examined the statutes 
with which we are here concerned and carefully pre- 
scribed the method for obtaining a proper bill of ex- 
ceptions. A court rule was therein promulgated to pro- 
tect diligent litigants against unforeseen hazards. As 
we Said in that case, the statute and the rules of this 
court implementing it are mandatory. In the present 
case the proposed draft of the bill was not prepared 
and delivered to the defendant until May 31, 1956, 22 
days after the initial 40 days had expired. The proposed 
draft of the bill was not settled and allowed until June 
12, 1956, 4 days after the trial court’s authority to do 
so had expired. We are required to hold that there 
is no bill of exceptions before us which can be con- 
sidered on this appeal. 

In the absence of a bill of exceptions the only ques- 
tion remaining is whether or not the pleadings support 
the judgment of dismissal. Fred Egger Sons v. Welsh, 
160 Neb. 124, 69 N. W. 2d 366; Gernandt v. Beckwith, 
supra. In the instant case the trial court directed a 
verdict because of a want of evidence to make a case. 
The rule in such a situation is: “In the absence of a 
bill of exceptions, it is presumed that an issue of fact 
presented by the pleadings was established by the evi- 
dence, that it was correctly decided, and the only issue 
that will be considered on appeal is the sufficiency of 
the pleadings to support the judgment.” Jones v. 
City of Chadron, supra. The pleadings are sufficient to 
sustain the order of the trial court. Consequently, the 
judgment of the district court must be affirmed. 

AFFIRMED. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1957 


Harry CALVERT, ADMINISTRATOR OF THE ESTATE OF JANICE 


Rake CALVERT, APPELLEE, V. TED MILLER, APPELLANT. 
80 N. W. 2d 123 


Filed January 4, 1957. No. 34043. 


1. Automobiles: Negligence. The legal representative of a de-._. 
ceased guest to recover damages from a host for injury to a 
guest while riding in an automobile operated by the host must 
prove by the greater weight of the evidence in the case the gross 
negligence relied upon and that it was the proximate cause of 
the accident. 

2. Negligence. If the evidence in pending litigation respecting 
gross negligence is not in conflict, the question of its existence 
is one of law for the court. 

When the evidence is resolved most favorably toward 
the existence of gross negligence, and thus the facts are de- 
termined, the question of whether or not they support a finding 
of gross negligence is one of law. 

4, Automobiles: Negligence. Gross negligence within the mean- 
ing of the motor vehicle guest statute means great and ex- 
cessive negligence or negligence in a very high degree. It 
indicates the absence of slight care in the performance of 


a duty. 

5. : The operation of an automobile at a rate of 
speed prohibited by law is not in itself gross negligence. 

6. The violation of traffic regulations concerning 


speed, the giving of signals, or other similar regulations is 
not negligence as a matter of law of any kind or degree but 
it is a fact that may be considered with other evidence in the 
case in deciding an issue of negligence. 


(501) 
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APPEAL from the district court for Dixon County: 
ALFRED D. Raun, JupGE. Reversed and remanded with 
directions. 


Sherman W. McKinley, Jr.. and McEntaffer & Fach- 
man, for appellant. 


Kindig & Beebe, John F. Clemens, and Donald E. 
O’Brien, for appellee. 


Heard before Simmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.aueu, JJ. 


BosLauGHy, J. 

This litigation results from a tragedy which occurred 
on the highway between Ponca and Willis on July 11, 
1954. The persons directly involved were Gary Miller, 
18-year-old son of appellant; and Janice Rae Calvert 
and Janet Kay Calvert, 15-year-old twin daughters of 
Harry Calvert and his wife. They left Newcastle about 
1 o’clock of the afternoon of that date for a contemplated 
trip to Sioux City, Iowa. They traveled in a Chrysler 
automobile operated by Gary Miller. They occupied the 
front seat of the automobile with Janice Rae Calvert 
sitting between the driver and her sister. They traveled 
on Highway No. 12. It had a graveled surface from 
Newcastle to Ponca and an asphalt or black-top surface 
about 25 feet wide from Ponca to Willis. The highway 
extended from the northwest to the southeast. The day 
was clear, bright, warm, and pleasant. The highway 
was in good condition. 

The trip was uneventful until they were about 314 
miles northwest of Willis. As they traveled southeast 
toward that town they came to an area of higher ground 
spoken of in the record as Summit Hill. It was a modest 
one. The elevation was not great and the distance from 
the highest part southeastward to the bottom of it was 
about .15 of a mile. The highway was level from that 
point east to the place of the accident, a distance of 
about .35 of a mile. 
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There were two automobiles, with approximately 30 
or 40 feet between them, traveling toward the south- 
east that were a short distance from the bottom of the hill 
when the Chrysler car in which the three persons named 
were riding reached the top of it. The nearest car ahead 
of the Chrysler car was driven by a Mr. Olsen and the 
automobile ahead of it was operated by a Mr. Arm- 
strong. The speed of the Chrysler car was greater than 
that of the other two cars and it came within an esti- 
mated 9 or 10 car lengths of the rear of the Olsen car 
and was moving closer to it. The driver of the Olsen 
car turned it to the left so that a part of his car crossed 
the center line of the highway into the lane for north- 
westerly-bound traffic to enable him to get a view of 
any traveler approaching from the opposite direction. 
He desired and intended to pass the Armstrong car. 
The passing lane was clear of traffic. Olsen did not know 
there was an automobile approaching his car from the 
rear until after he had turned to the left across the 
center of the highway, although there was nothing to 
have prevented him from seeing the Chrysler car be- 
hind him if he had looked. The noise made by the tires 
on the Chrysler car when the brakes were applied 
caused Olsen to glance to his left and backward and he 
saw that car to his left and about 10 feet to the rear. 
He quickly turned his car to the right into his lane. 
His version is: ‘When I heard them tires, why, I 
whipped back to the right.” The Chrysler automobile 
had, when it was a considerable distance from the 
Olsen car, commenced a turn to the left into the pass- 
ing lane when Olsen turned his car to the left with the 
intention of entering the passing lane. The brakes of the 
Chrysler were applied and the tires made a noise. Olsen 
saw the situation and quickly moved back to the right- 
hand lane of the highway. The tire marks made by the 
Chrysler car evidence the severity with which the 
brakes were applied. The skid marks made by the 
tires showed the car skidded about 160 feet in an at- 
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tempt to avoid collision with the Olsen car. The 
Chrysler car traveled sharply to the left and it went 
off the highway, across a ditch, into a field, turned over 
more than once, and came to rest on its top about 30 
feet from the highway in a field. The occupants of the 
Chrysler car were severely injured. The injuries suf- 
fered by Janice Rae Calvert caused her death at the 
place of the accident. 

The proof of the speed of the Chrysler automobile 
was an opinion of an expert that it was in excess of 
65 miles per hour, testimony without contradiction that 
the sister of the deceased had stated to appellant that 
the speed of the car on the day of the accident was 
70 miles per hour, and other evidence that the rate of 
speed was 80 miles per hour and that it was increased 
going down the hill toward the place of the accident 
before the brakes on the car were applied. 

The deceased, her sister, and Gary Miller had been 
friends for about 3 years and had frequently gone 
places by automobile operated by the latter. The de- 
ceased and Gary Miller were more often in each other’s 
company and on occasions this was as frequent as 5 
nights a week. He had a car of his own and she rode 
with him and was familiar with his manner of driving. 
It was known that he habitually drove at a high rate 
of speed. The only remark made in reference to his 
manner of driving, so far as the record shows, was at 
the time it is claimed that he said after they passed 
Ponca on the day of the accident that they could make 
Sioux City in a very short time. The sister of the de- 
ceased testified concerning this: “I said we weren’t in 
that big of a hurry.” 

The Olsen car and the Armstrong car were traveling 
50 miles per hour. There was no traffic toward the 
northwest on Highway 12 that was in any way con- 
cerned in or contributed to the accident. 

Janice Rae Calvert and Janet Kay Calvert were 
guests of Gary Miller at the time of the accident. The 
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claim of appellee is that the death of Janice Rae Calvert 
was proximately caused by the gross negligence of 
Gary Miller because, as it is alleged, he failed to have 
proper control of the automobile he was operating, 
failed to keep a proper lookout, drove at a speed of 90 
miles per hour, was unable to avoid a discernible object 
within the range of his vision, and failed to give a sig- 
nal of his attempt to pass vehicles traveling in the di- 
rection he was going. The liability against appellant 
asserted by the legal representative of the estate of 
Janice Rae Calvert, deceased, is that Gary Miller was 
a minor son and a member of the family of appellant; 
that Gary Miller was driving the family car owned, 
provided, and maintained by appellant as a family car 
for the use and convenience of his family; and it was 
being so used by his son at the time of the accident. 
Appellant denied the claims of appellee. 

The challenge of the appellant to the sufficiency of 
the evidence to justify a verdict for appellee by mo- 
tion for a dismissal of the case at the close of the evi- 
dence-in-chief of appellee and by motion for a directed 
verdict for appellant at the conclusion of all the evi- 
dence after the parties had finally rested was denied. 
The verdict and judgment were for appellee. The mo- 
tion of appellant for judgment notwithstanding the ver- 
dict or for a new trial was overruled. This appeal 
contests the correctness of the ruling denying the motion 
and the judgment for appellee. 

- It is necessary to determine if the proof is sufficient 
to sustain the finding of the jury in favor of appellee 
on the issue of gross negligence. The evidence and 
reasonable inferences therefrom must be considered 
most favorably to appellee. Rice v. Neisius, 160 Neb. 
617, 71 N. W. 2d 116. The legal representative of a 
guest to recover damages from a host for injury received 
by a guest while riding in an automobile operated by 
the host must prove by the greater weight of the evi- 
dence in the case the gross negligence of the host re- 
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lied upon and that it was the proximate cause of the 
accident and injury. Ottersberg v. Holz, 159 Neb. 239, 
66 N. W. 2d 571. The proof in this case intended to 
establish gross negligence is without substantial con- 
flict as to any material matter and the question of its 
existence is one of law for the court. When the evi- 
dence and its legitimate inferences are resolved most 
favorably toward the existence of gross negligence, and 
thus the facts are determined, the question of whether 
or not they support a finding of gross negligence is one 
of law. Ottersberg v. Holz, supra. Gross negligence 
within the meaning of the statute means great and ex- 
cessive negligence; that is, negligence in a very high 
degree. It indicates the absence of slight care in the 
performance of a duty. § 39-740, R. R. S. 1943. What 
amounts to gross negligence in a case depends upon its 
facts. Ordinary negligence of the operator of an auto- 
mobile does not justify or permit recovery for injury 
to a guest of the operator. Rice v. Neisius, supra. 
The specifications pleaded by appellee that Gary 
Miller failed to keep a proper lookout and that he at- 
tempted to pass a vehicle preceding him on the highway 
when the passing lane was not clear have no support 
in the record. There is no proof that he did not have 
complete control of the automobile he was operating 
until the Olsen car was suddenly turned to the left 
and, to some extent, into the passing lane in which the 
Chrysler car had moved or was entering for the pur- 
pose of passing the Olsen car. There is no evidence 
that Olsen gave any signal or warning that he was 
intending to change the position of his car and direct 
it toward or into the lane to his left or that Gary Miller 
had or could have had any notice or reason to believe 
that Olsen would do so. The record permits an infer- 
ence that Gary Miller was justified in assuming that 
the Olsen car would continue in the right traffic lane 
of the highway and that it could be safely passed as the 
operator of the Chrysler car intended and was attempt- 
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ing to do. Belik v. Warsocki, 126 Neb. 560, 253 N. W. 
689. It is a permissible inference from the facts that 
the cause of the accident was the failure of Olsen to give 
proper attention to the traffic to his rear and his im- 
proper conduct under the circumstances. There is 
no reason to conclude that the Chrysler car would not 
have safely passed the Olsen car without incident but 
for the unfortunate failure and conduct of Olsen as re- 
cited above. 

There is emphasis on the high rate of speed of the 
Chrysler car. Excessive or improper speed may be 
evidence of negligence but excessive speed is not alone 
gross negligence. Rice v. Neisius, supra; Cunning v. 
Knott, 157 Neb. 170, 59 N. W. 2d 180; Pavlicek v. Cacak, 
155 Neb. 454, 52 N. W. 2d 310; Gummere v. Mudd, 139 
Neb. 370, 297 N. W. 622. The violation of traffic regu- 
lations concerning speed, the giving of signals, the 
manner of operating a motor vehicle on the highway, 
and the like is not negligence as a matter of law of any 
kind or degree but it is a fact that may be considered 
with the other evidence in the case in deciding an issue 
of negligence. Born v. Estate of Matzner, 159 Neb. 
169, 65 N. W. 2d 593; Rice v. Neisius, supra. 

The owner or operator of an automobile may not be 
adjudged liable for injury sustained by a guest on proof 
that he was negligent. His liability in such an instance 
arises only when his negligence is of the character de- 
fined as gross negligence by the Legislature and the 
decisions of this court. There is no evidence in the 
case that Gary Miller was heedless of the safety of his 
guests, that his negligence was of a very high degree, 
or that his conduct indicated absence of slight care. 
The conduct of Gary Miller slowing or stopping the 
Chrysler automobile near a bridge not far from the 
location of the accident to permit a truck to precede 
him across the bridge indicates that he was not heed- 
less of the safety of his guests or that he operated the 
automobile without even slight care. The situation 
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portrayed by the record may not reasonably be held to 
disclose that Gary Miller was guilty of gross negligence 
within the meaning of the guest statute. 

The judgment is reversed and the cause is remanded 
with directions to the district court of Dixon County to 
render and enter judgment in favor of appellant and 
against appellee notwithstanding the verdict of the jury. 

REVERSED AND REMANDED WITH DIRECTIONS. 


JOHN JONES, APPELLEE, v. HENRY SCHMIDT, APPELLANT. 
80 N. W. 2d 289 


Filed January 4, 1957. No. 34052. 


1. Courts: Forcible Entry and Detainer. County courts have jur- 
isdiction of actions for the forcible entry and detainer of real 
estate. 

District courts have no original jurisdiction of 
eases in forcible detainer. The jurisdiction of said courts in 
such actions is acquired by error proceeding or appeal. 

8. Forcible Entry and Detainer. The action is merely possessory, 
and the question of title to real estate cannot be either tried 
or determined in such case. 

4. Courts: Forcible Entry and Detainer. An equitable title to 
real estate and possession thereof may be shown as a defense in 
an action of forcible entry and detainer. A justice of the peace 
or a county judge has no jurisdiction to try such a title. 

Where the title to land, which is sought to be 
recovered in a forcible detainer case, is drawn in question and 
evidence thereon is submitted in the county court, the district 
court, on appeal therefrom, is without jurisdiction to hear and 
to determine the controversy and, in such case, the action stands 
for dismissal. 


APPEAL from the district court for Cedar County: 
ALFRED D. Ravn, JuDGE. Reversed and remanded with 
directions. 


Leamer & Graham and Max W. Goetz, for appellant. 
Clarence E. Haley and Philip H. Robinson, for appellee. 
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Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGu, JJ. 


MESSMORE, J. 

This is an action of forcible entry and detainer brought 
by John Jones against Henry Schmidt in the county 
court of Cedar County to recover possession of certain 
land. Trial was had and the county judge entered 
judgment for the plaintiff. The defendant appealed to 
the district court. Trial was had to a jury and the 
jury found the defendant guilty. Judgment was en- 
tered on the verdict. The defendant filed a motion for 
new trial which was overruled. The defendant per- 
fected appeal to this court. 

For convenience we will refer to the parties as they 
were designated in the district court. 

The plaintiff filed a petition in the district court for 
Cedar County alleging that he was the owner and en- 
titled to the immediate possession of certain land which 
is described in the petition; that on March 1, 1947, the 
defendant became the lessee of the plaintiff as successor 
lessee to John V. Schmidt under verbal leases from 
year to year for such property; that prior to September 
1, 1953, the plaintiff notified the defendant that his ten- 
ancy would terminate on March 1, 1954, and that he 
should vacate and surrender possession of the said land 
to the plaintiff on that date; and that on September 19, 
1955, the plaintiff had a written notice served on the 
defendant to vacate said premises within 3 days after the 
date of service thereof which period had elapsed, and 
the defendant unlawfully and forcibly detained posses- 
sion of said premises from the plaintiff. The petition 
prayed for restitution of said premises and costs. 

The defendant’s answer specifically denied that the 
plaintiff was the owner of the property described in the 
plaintiffs petition or any part of the same, and that the 
defendant negotiated a lease with the plaintiff. The 
defendant’s answer then set up certain facts to prove 
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ownership of the land by adverse possession. 

The plaintiff’s reply alleged that the defendant, by 
his answer, sought to alter and change the only issue 
in the case, namely that of the right of possession of 
said property, and that the defendant was attempting 
to resolve this action into one in equity. The plaintiff 
moved to strike that portion of the answer that set up 
facts attempting to prove ownership of the land in 
question by the defendant by adverse possession. This 
motion was sustained by the trial court. 

While the defendant sets forth several assignments 
of error, the one pertinent to a determination of this 
appeal is that the verdict is contrary to law. 

In. cases of forcible entry and detainer such as the 
instant case there are well-established rules of law 
which are applicable, as follows. 

County courts have jurisdiction of actions for the 
forcible entry and detainer of real property. See Blaco 
v. Haller, 9 Neb. 149, 1 N. W. 978. 

District courts have no original jurisdiction of cases 
in forcible detainer. The jurisdiction of said courts in 
such actions is acquired only by appeal or proceedings 
in error. See, Armstrong v. Mayer, 60 Neb. 423, 83 N. 
W. 401; Northwestern State Bank v. Hanks, 118 Neb. 
4492, 225 N. W. 119. 

In an action of forcible detainer, the contest is lim- 
ited to the naked right of possession. Van Sant v. 
Beuder, 101 Neb. 680, 164 N. W. 711. 

The action is merely possessory, and the question of 
title to real estate cannot be either tried or determined 
in such case. Towles v. Hamilton, 94 Neb. 588, 143 
N. W. 935. 

In an action of forcible entry and detainer the mere 
filing by the defendant of an answer claiming title to 
the premises will not deprive a justice of the peace 
or county judge of jurisdiction. If, however, on the 
trial it should appear that the action is not in fact for 
the recovery of the possession of the premises, but to 
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determine the question of title, the court will have no 
authority to proceed, and the case must be dismissed. 
See, Pettit v. Black, 13 Neb. 142, 12 N. W. 841; Lipp 
v. Hunt, 25 Neb. 91, 41 N. W. 143; Gregory v. Pribbeno, 
143 Neb. 379, 9 N. W. 2d 485. 

As stated in Northwestern State Bank v. Hanks, supra: 
“Where the title to land, which is sought to be re- 
covered in a forcible detention case, is drawn in ques- 
tion and evidence thereon is submitted in the county 
court, the district court, on appeal therefrom, is with- 
out jurisdiction to hear and to determine the contro- 
versy and, in such case, the action stands for dismissal.” 

This case involves land on what is known as St. 
Helena Island in the Missouri River within the boundary 
of Cedar County. The evidence contains aerial photo- 
graphs of the island and the land in question, the orig- 
inal survey of the island made in 1858, and a survey of 
the same made in October 1955, and filed of record. 
Various witnesses identified certain objects on the 
aerial photographs including the land in controversy, 
section lines, fences, the Missouri River, and what is 
referred to by rivermen as the “chute.” The action of 
the Missouri River has cut sharply into the land at one 
point which is referred to in the evidence as the ‘“‘neck.” 
The land to the northwest of the neck has been referred 
to or known as the upper end of the island, and that 
to the southwest as the lower end. This neck joins 
the land occupied by the defendant and the lower end 
of St. Helena Island. 

The record discloses that the plaintiff John Jones, 
also referred to in the evidence as Jack Jones, is 61 
years of age, was born on St. Helena Island, and spent 
most of his life on the island. In the late 1890’s his 
father moved a mill off the island to the town of St. 
Helena. In 1926 and 1927, the plaintiff's mother was in 
possession of the island and rented part of it for pas- 
ture. What is referred to as the “upper” part of the 
island, the land in controversy in this case, in 1926 was 
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nothing but pasture land. It was difficult to grub this 
land out for farming because the work had to be done 
by hand. The plaintiff lived on what is known as the 
“lower” end of the island. He testified that this land 
is continuous between the lower and upper ends of the 
island. From 1926, they were always able to drive 
from the house on the lower end of the island to the 
upper end of the island onto the land in controversy. 
In 1931 and 1932, plaintiff’s brother Joe Jones looked 
after the land for the plaintiff’s mother and rented pas- 
ture land. The plaintiff and his wife moved onto the 
island in 1933, and took over renting the land in 1934. 
The plaintiff claimed he made a verbal lease of the 
land in controversy with John Schmidt in 1934. The 
plaintiff testified that the agreement was that John 
Schmidt was to go onto the land, break some of it up, 
farm it, look after it for the plaintiff, and in return he 
could keep the crop; and that John Schmidt entered the 
land under that agreement. The following years the 
plaintiff checked with him, made several visits to the 
property, and observed that he had done some clearing 
of brush and trees. In 1936, the plaintiff pastured 180 
head of cattle belonging to himself and other persons 
on this land, and at that time he observed John Schmidt 
farming the land. The same year the plaintiff put some 
fence on the land to keep the cattle out of John Schmidt’s 
corn. The plaintiff further testified that in 1947, John 
Schmidt told the plaintiff that he had purchased some 
land from the box factory and wanted to discontinue 
his lease. In August 1947, the plaintiff stopped at the 
defendant’s place and had a conversation with him about 
renting this land. He made a deal with Henry Schmidt 
on the same terms as the deal with his brother John 
Schmidt. Henry Schmidt took possession of the land. 
During 1947 and subsequent years, the plaintiff made 
visits to the upper end of the island. He further testi- 
fied that there was a chute on the south side of the 
island which at one time was one of the main channels 
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of the Missouri River. In the fall of 1948, the plaintiff 
was doing some custom threshing and crossed the chute 
at the same place that Henry Schmidt crossed it. After 
a flood in 1952, the chute was filled up with debris and 
not useful as a navigable stream. In 1953, the plain- 
tiff had a conversation with one of Henry Schmidt’s sons 
to the effect that Henry Schmidt, the defendant, was 
going to claim this land as his own. As a result of the 
conversation the plaintiff and his wife went to the de- 
fendant’s home. The defendant, his wife, and other 
members of his family were there. The plaintiff told the 
defendant the purpose of the visit. He had a lease that 
he wanted the defendant to sign. The defendant re- 
fused to sign the lease. The plaintiff told him that he 
was going to farm the land himself, and wanted posses- 
sion March 1, 1954. The defendant did not yield pos- 
session, so on September 19, 1955, a notice to quit was 
served on the defendant. 

On cross-examination the plaintiff testified that the 
first time he saw the defendant working on this land 
was in 1947; that he had been on the land several times 
prior to 1947; that the only cattle he saw on the land 
were his own; and that he never saw the defendant 
clear any of this land until after 1947. Only during the 
last year or so did he see some alfalfa growing on the 
land, and in the last 2 or 3 years he saw some pigs 
that belonged to the defendant on the land. There was 
a 12 by 16 foot house covered with asphalt shingles 
moved onto the land by John Schmidt, and a shed built 
of willows and straw. The fields in 1944 were open, 
with no fences around them. The first fence was built 
in 1947 or 1948. The defendant put in a few fences, and 
as far as the plaintiff knew, they belong to the defendant, 
except a short piece of fence across the west side of the 
neck which belongs to the plaintiff. 

A nephew of the plaintiff testified that during 1933 
and through 1941, he farmed some land on St. Helena 
Island proper, and John Schmidt farmed land west of 
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the neck. Up until 1941, he never heard about, nor did 
he see, the defendant farm the land in controversy. 

The wife of the plaintiff corroborated his testimony 
with reference to the plaintiff presenting the lease to 
the defendant at the defendant’s home and the defend- 
ant’s refusal to sign it. 

The defendant testified that he was 64 years old, and 
lived northwest of St. Helena where he had lived all of 
his life. The first time he occupied the land in contro- 
versy was in 1927. Speaking of the chute, he testified 
that it comes in from the north and heads toward the 
south, running generally southeast. The neck of the 
chute is the southeast corner of the land he claimed. 
There is a fence that he put in in the late 1930’s, and 
there is a fence along the chute on the north side that 
he has maintained at all times. He started to clear the 
land in 1934, with the help of his wife, and built fences 
around the fields to keep the cattle confined. In 1927, 
he kept 10 or 15 head of cattle on this land. He also 
had horses on this land. In 1927, the island was nothing 
but sand. There were a lot of willows, and some grass 
and sweet clover on the land. He has fenced in each 
field that he cleared, and has somewhere near 8 miles 
of fence on this land. In 1937, he moved a plow shed 
on this land and used it for a cook shack and shelter. 
In 1947, he built a cow shed of poles and straw. He 
moved a hog shed from his home place onto the land, 
and in the late 1940’s he built a 14 by 44 foot house on 
the land, which he finished on the inside. In the con- 
struction of the house he used sheet rock and lumber. 
In the late 1940’s he also dug a well on this land. In 
1927, there were no roads on the land, and there are 
now roads that run up and down the bar to the neck and 
to each field on the land with a well-worn track. In 
1927, he did not ask anybody about going onto this land, 
he just went on it and took it over. There were no 
buildings on it, no fields were cleared off, and no one was 
pasturing the land or using it as their own. The only 
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times the plaintiff was on this land that he could re- 
member was when the plaintiff and his first wife came 
there one time, and the second time when the plaintiff 
and his second wife came to his place to ask him to sign 
a lease, which he refused to sign. The plaintiff demanded 
that the defendant pay him $10 or $15, which the de- 
fendant refused to do. He saw the plaintiff a couple of 
days later. He had a trespass sign which he put along 
the side of the road where the defendant would go into 
the upper end of the island. The plaintiff said he wanted 
the defendant to stay out. The defendant further tes- 
tified that he never saw the plaintiff clear any of the 
land in question nor build any fences or buildings on 
it. He denied having a lease with the plaintiff or any 
other person, and claimed to be the owner of the land 
and had occupied it since 1927. 

John Schmidt testified that he started farming on 
St. Helena Island in 1930. He rented the land from 
Joe Jones and Mrs. Jones, and had a rental agreement 
in 1932, 1933, and 1934. In 1933, the chute gradually 
filled up between the islands. The land he rented was 
not the land now in controversy, and he did not farm 
such land. He also rented land from other parties. He 
farmed the land on St. Helena Island proper from 1930 
to 1945. The plaintiff did not make a lease of any kind 
with him for the land in controversy, and from 1930 to 
1945, he did not pay the plaintiff any rent for such 
land. The defendant was farming this land at that time, 
and at the same time this witness was farming land 
down on St. Helena Island. The defendant started farm- 
ing this land in 1934, built fences on it, and used the 
pasture thereon from 1927. He traveled over this land 
after 1934 to get to St. Helena Island, with the defend- 
ant’s permission. He never saw the plaintiff on the land 
in controversy except one time when he went up with 
a tractor to have this witness help to take the tractor 
across the chute. He never asked the plaintiff to have 
the defendant take over a lease. 
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A nephew of the defendant testified that he and John 
Schmidt were on the land in controversy in 1931, and 
helped to construct the boundary line fence that sepa- 
rated the land of his father, George Schmidt, from the 
land occupied by the defendant. In 1938, he was on 
the land in controversy and observed the defendant 
working the land. Small patches of the land had been 
cleared in 1934. He never saw the plaintiff on this land 
from 1931 to 1938, nor did he see John Schmidt farm- 
ing this land during any of that time. 

Another witness testified that the first time he was 
on this land in controversy was in 1930, at which time 
his father had traded saddle horses with the defendant. 
He observed that there were cattle on the land at that 
time. He was on the land several different times from 
1930 to 1936, and observed the defendant clearing the 
land, but did not observe the plaintiff farming it. 

The defendant’s wife corroborated the testimony of the 
defendant with reference to the presentation of the 
lease by the plaintiff to the defendant for the purpose of 
having it signed, which the defendant refused to do. 
She testified that her husband ran cattle on this land 
in 1927, and she helped to drive the cattle onto the land; 
that the land has always been farmed as their own land; 
that they never paid rent to anybody, but continued to 
claim it as their own land; and that they were not both- 
ered until 1953, when the plaintiff presented the lease. 
She helped to clear the land and plant crops of corn, 
alfalfa, oats, sweet clover, and popcorn. She further tes- 
tified that the plaintiff had never farmed any land north 
or to the west of the neck, and neither had John Schmidt; 
and that she and her husband cleared all of the land 
north and west of the neck and claimed ownership of it. 

In addition to the before-cited authorities, the follow- 
ing is also applicable in the instant case. 

Any evidence tending to show which party is entitled 
to possession, whether it be title deeds or other written 
or oral testimony, should be considered. But a justice 
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of the peace, and also a county judge, can try only the 
right of possession. If that right depends upon some 
right of defendant, whether legal or equitable, in the 
property itself, he must dismiss the action for want of 
jurisdiction. See Stone v. Blanchard, 87 Neb. 1, 126 N. 
W.- 766. 

There is competent evidence tending to show that 
there is in fact a title to real estate in question tender- 
ing a genuine issue which the parties are entitled to have 
adjudicated. 

For the reasons herein given, the judgment entered 
on the verdict should be, and is hereby, reversed, and the 
cause remanded with directions to dismiss the action. 

REVERSED AND REMANDED WITH DIRECTIONS. 


GaLE MALONE, APPELLANT, V. LUCILLE MALONE, APPELLEE. 
80 N. W. 2d 294 


Filed January 11, 1957. No. 34058. 


1. Divorce. The fixing of the amount of alimony rests, in each 
case, upon the sound discretion of the court. 


20 — Even though the cross-petition of a wife is denied and 
an absolute divorce granted the husband, the wife may be 
granted reasonable alimony within the limitations of section 
42-318, R. R. S. 1948. 

3: In determining the question of alimony or division of 


property as between the parties the court, in exercising its 
sound discretion, will consider the respective ages of the parties 
to the marriage; their earning ability; the duration of and the 
conduct of each during the marriage; their station in life, in- 
cluding the social standing, comforts, and luxuries of life which 
the wife would probably have enjoyed; the circumstances and 
necessities of each; their health and physical condition; and 
their financial circumstances as shown by the property they 
owned at the time of the divorce, its value at that time, its 
income-producing capacity, if any, whether accumulated or ac- 
quired before or after the marriage, the manner in which it was 
acquired, and the contributions each has made thereto and, from 
all the relevant facts and circumstances relating thereto, de- 


518 NEBRASKA REPORTS [Vou. 163 


Malone v. Malone 


termine the rights of the parties and make an award that is 
equitable and just. 

. The fee allowed for the service of an attorney for a 
woman in a divorce action should be sufficient to adequately 
compensate for the service necessary to be performed. 


AppEAL from the district court for Hayes County: 
VicToR WESTERMARK, JUDGE. Affirmed in part, and in 
part reversed and remanded with directions. 


Charles M. Bosley and Robert C. Bosley, for appellant. 
Stevens & Scott, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


WENKE, J. 

This is an appeal from the district court for Hayes 
County. It involves a divorce proceeding in which 
Gale Malone, plaintiff below, appealed to this court 
from a decree granting him an absolute divorce from 
Lucille Malone on the grounds of extreme cruelty. 

Questions raised by appellant on appeal relate to the 
trial court’s division of the parties’ property and the 
amount allowed for attorney fees. Trial was had on 
April 16, 1956, and, unless otherwise specified, the facts 
referred to relate to the conditions as they existed at 
that time. 

We have examined the record and find it sufficient to 
support the grounds on which the divorce was granted. 

Appellant and appellee were married on Easter Sun- 
day in 1936 at Cambridge, Nebraska. Seven children 
were born to this marriage, one dying in infancy. The 
living are Evelyn L., a daughter, born December 26, 
1936; Alta Mae, a daughter, born January 11, 1939; Gary 
D., a son, born May 31, 1942; Connie J., a daughter, born 
July 19, 1945; Bonnie J., a daughter, born January 10, 
1947; and Nancy G., a daughter, born July 17, 1949. 
Evelyn is teaching school and no longer lives at home. 

Appellant was born and raised on a farm. He is 44 
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years of age. He had engaged in farming and ranching 
operations for some 7 years prior to his marriage. As 
a result he had acquired horses, other livestock, and 
machinery worth about $5,000 which, at the time of his 
marriage to appellee, he owned free of debt. During 
the first 8 years of their married life the parties lived 
on a farm near Oxford, Nebraska. In the spring of 
1944 they moved onto a 2,800-acre ranch, which they 
had purchased, that is located northwest of Palisade in 
Hayes County. It consists of 2,680 acres of deeded land 
and a lease on 120 acres of state school land. They have 
made their home on this ranch ever since, improving 
it in many ways, including sprinkler irrigation. At 
present it is a well-improved ranch, especially the home. 
The latter is modern in every respect. We shall refer 
to this ranch as the home ranch. 

Appellant appears to have been and is a very suc- 
cessful farm-ranch operator, although such operations 
have not been very profitable for the last 3 years be- 
cause of poor crops and declining livestock prices. In 
addition to the home ranch the parties purchased a 320- 
acre tract, consisting almost entirely of farm land, and 
a 753-acre tract, consisting mostly of ranch land. Both 
of these are being used in connection with the home- 
ranch operations. The parties have accumulated prop- 
erty, both real and personal, having a net valuation 
somewhat in excess of $100,000. They owe a total of 
about $54,500. These obligations include a $15,000 mort- 
gage on the 320-acre tract, a $11,500 mortgage on the 
753-acre tract, and a $19,400 chattel mortgage on the 
livestock and machinery. The balance of these obliga- 
tions consist of open accounts. 

The trial court gave the care, custody, and control 
of the children to appellee, granting appellant permis- 
sion to visit them at reasonable times. Appellee, who 
is 388 years of age, appears to be a suitable person to 
have the care of these children. To provide for their 
care, the trial court ordered appellant to pay the sum 
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of $50 per month for each of said children until they 
respectively arrive at the age of 18 years, same to com- 
mence on May 1, 1956, that is, payments for the sup- 
port of each child is to cease when the child reaches 
the age of 18. No objection is made by appellant to 
these payments and the record fully supports the trial 
court’s granting appellee their care and custody. We 
do think, however, there should be some change made 
in relation to appellant’s rights as they relate to the 
son. It appears the children all get along very well 
with the father and that the son likes to be out on the 
ranch with him. In view thereof, and his age, we think 
Gary should be given the privilege, if he cares to do so, 
to be with his father during summer vacations. 

The trial court gave appellee the home ranch, which 
is clear and valued between $66,000 and $70,000; a Buick 
car worth about $1,900; and the household furniture and 
furnishings in the ranch home, which cost between 
$8,000 and $9,000, but directed her to pay appellant 
$12,000 at the rate of $1,000 per year commencing 
March 1, 1957. Appellant was given all other property, 
including livestock and machinery, but was required 
to pay all debts, including both real and personal taxes 
for 1955. 

It is this division of the property of which complaint 
is made by appellant. We have often said the fixing of 
the amount of the alimony rests, in each case, upon 
the sound discretion of the court. Holmes v. Holmes, 
152 Neb. 556, 41 N. W. 2d 919. 

Even though the cross-petition of a wife is denied 
and an absolute divorce granted the husband, the wife 
may be granted reasonable alimony within the limita- 
tions of section 42-318, R. R. S. 1943. See Phillips v. 
Phillips, 135 Neb. 313, 281 N. W. 22. 

The elements to be considered in a case of this char- 
acter have often been announced by this court. As 
stated in Nickerson v. Nickerson, 152 Neb. 799, 42 N. 
W. 2d 861: “In determining the question of alimony 
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or division of property as between the parties the court, 
in exercising its sound discretion, will consider the re- 
spective ages of the parties to the marriage; their earn- 
ing ability; the duration of and the conduct of each 
during the marriage; their station in life, including the 
social standing, comforts, and luxuries of life which 
the wife would probably have enjoyed; the circum- 
stances and necessities of each; their health and physi- 
cal condition; and their financial circumstances as shown 
by the property they owned at the time of the divorce, 
its value at that time, its income-producing capacity, 
if any, whether accumulated or acquired before or after 
the marriage, the manner in which it was acquired, and 
the contributions each has made thereto and, from all 
the relevant facts and circumstances relating thereto, 
determine the rights of the parties and make an award 
that is equitable and just.” See, also, Specht v. Specht, 
148 Neb. 325, 27 N. W. 2d 390; Martin v. Martin, 145 
Neb. 655, 17 N. W. 2d 625. 

The record shows both parties actively helped to run 
the home ranch while this property was being acquired 
and that it was accumulated through their joint efforts. 
We think the amount granted appellee is excessive and 
that the division made by the trial court is not very 
realistic, taking into consideration the future payments 
necessary to support these children which we think is 
of primary importance. To give her an unstocked 
ranch would force her to either rent it to others, which 
is not desirable under all the circumstances shown, or 
go into debt to buy livestock and machinery with which 
to operate it with no assurance that she can successfully 
make it go. On the other hand it leaves appellant with- 
out sufficient land for a successful ranch operation and 
so badly in debt that it raises a serious doubt if even 
he can make it go, although the record shows he has 
been very successful in that field. We think it would 
be better to fix appellee’s financial condition so that 
she can devote her time to raising the children, the 
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record showing she is doing a good job of that, and leave 
appellant to operate the home ranch and, out of the 
proceeds thereof, provide for appellee and the children. 

We order the child support allowance of $50 per 
month for each child, until such child reaches the 
age of 18 years, be left in full force and effect from 
May 1, 1956. All other provisions relating to the parties’ 
property are set aside. We order, in lieu thereof, as 
follows: That appellant place on deposit with the clerk 
of the district court of Hayes County the sum of $10,000 
to be used by appellee for the purpose of buying and 
furnishing a home for herself and the children, she to 
select the location thereof, but she is not to sell or en- 
cumber such property while it is being used as a home 
for the children. However, on the date the youngest of 
the children becomes 18 years of age it is to become 
hers absolutely. In order to assist her in furnishing 
this home she is to have as much of the furniture now 
in the house on the ranch, which she is presently occu- 
pying, as is necessary for that purpose but she is not 
to take any of the furnishings therefrom such as car- 
peting, linoleum, shades, drapes, and built-in utilities. 
The latter would include such items as electric stoves, 
washers, dryers, etc. After the money for this pur- 
pose has been deposited in the bank appellee shall have 
45 days thereafter in which to buy and furnish a home 
and may stay in the ranch house during that period of 
time if she so desires. Appellee is also to have the 
Buick car and, in addition thereto, alimony in the sum 
of $28,000, payable on the first of each month as follows: 
From and including May 1, 1956, to and including Jan- 
uary 1, 1957, $100 per month; from and including Feb- 
ruary 1, 1957, to and including May 1, 1960, $150 per 
month; from and including June 1, 1960, to and in- 
cluding July 1, 1963, $200 per month; from and in- 
cluding August 1, 1963, to and including January 1, 1965, 
$250 per month; and from and including February 1, 
1965, to and including July 1, 1967, $300 per month. 
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None of the payments are to draw interest until in de- 
fault and all child support and alimony payments are 
to be made by appellant to the clerk of the district 
court of Hayes County for the benefit of appellee. This 
arrangement will give appellee $350 a month until the 
youngest child has reached the age of 18 years. 

It appears that a gas and oil lease has been placed on 
the land owned by the parties and there is a possibility 
that royalties may be received from that source. If any 
gas or oil royalties are received by appellant during the 
period, up to and including July 31, 1967, he shall pay 
to appellee 25 percent of all amounts received from 
that source during that period. 

As to appellant he is to retain all of the property 
owned by the parties, except that herein specifically 
given appellee; deposit the $10,000 with the clerk of 
the district court for appellee’s benefit; pay all debts; 
and make the payments of child support and alimony 
herein provided. 

The trial court allowed an attorney’s fee of $2,000. 
Appellant complains of this as being an excessive al- 
lowance. We have said: “The fee allowed for the serv- 
ice of an attorney for a woman in a divorce action 
should be sufficient to adequately compensate for the 
service necessary to be performed.” Nickerson v. Nick- 
erson, supra, 

We think, considering all matters involved, partic- 
ularly the duration of the trial and the issues involved, 
that the amount allowed is somewhat excessive. We 
will not set it aside, however, but will not allow any 
additional fees here, thus finding the amount allowed 
to be adequate for service in both this and the trial court. 

In view of what we have said we affirm the decree 
insofar as it grants appellant an absolute divorce, 
awards the care and custody of the minor children to 
appellee, directs appellant to pay for their care and the 
amount fixed for that purpose, and allows appellee an 
attorney fee of $2,000. We set aside and vacate the 
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decree insofar as it relates to alimony and to the divi- 
sion of the parties’ property with directions to the trial 
court to enter a decree in relation thereto in accordance 
with what is specifically set forth herein. We also 
direct the trial court to modify its decree so as to pro- 
vide that the son, Gary, may stay with his father on the 
ranch during the summer months, if he so desires. 
Costs, including attorney fees herein approved, are 
taxed to appellant. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


JAMES A, SUTTON, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
80 N. W. 2d 475 


Filed January 11, 1957. No. 34067. 


1. Criminal Law: Juries. Unless otherwise provided by statute, 
one charged for a statutory misdemeanor has the right to de- 
mand a trial by jury in the county where the offense is alleged 
to have been committed but may waive his right thereto. 


2. —. The right of trial by jury having been volun- 
tarily waived by the accused, he thereafter has no right or 
power at his mere will to withdraw or revoke his waiver and 
demand a jury trial. 

3. Whether one accused of crime who has regu- 


larly waived a jury trial will be permitted to withdraw the 
waiver and have his case tried before a jury is ordinarily with- 
in the discretion of the trial court. 

4. Courts. It will be presumed, in the absence of a showing to 
the contrary, that the discretionary powers of the district court 
have been wisely exercised. 

5. Courts: Appeal and Error. Abuse of discretion cannot be pre- 
sumed, but must be made to appear by evidence before its exist- 
ence can be found by an appellate court. The burden of showing 
an abuse of discretion rests on the appellant or plaintiff in error. 


Error to the district court for Dodge County: RussELL 
A. Rosrinson, Jupce. Affirmed. 
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Spear, Lamme & Simmons, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Ralph D. 
Nelson, for defendant in error. 


Heard before Carter, MESSMoRE, YEAGER, CHAPPELL, 
WENKE, and Bostaueu, JJ. 


CHAPPELL, J. 

On November 18, 1955, a complaint was filed by the 
State in a justice of the peace court of Dodge County 
charging plaintiff in error, James A. Sutton, hereinafter 
called defendant, with speeding on November 8, 1955, 
in violation of section 39-723, R. R. S. 1943. On Novem- 
ber 18, 1955, the defendant appeared in that court with 
counsel and requested a jury trial. Thereupon the cause 
was set for jury trial on December 1, 1955. Defendant 
then appeared with counsel and upon trial to a jury 
defendant was found guilty and the court assessed a 
fine of $20 and costs. 

Therefrom defendant appealed to the district court 
where the cause was set for trial to a jury on January 
18, 1956. At that time defendant appeared with counsel 
and voluntarily waived a jury trial. 

At request of defendant and upon the basis of de- 
fendant’s waiver, the cause was then continued until 
the April term of court for trial without jury. There- 
after the cause came on for trial on April 17, 1956, with- 
out a jury, whereat defendant appeared with counsel, 
waived reading of the complaint, and pleaded not 
guilty. Also, just before trial defendant’s counsel asked 
to withdraw defendant’s former waiver of jury trial, 
objected to trial without a jury, and renewed his motion 
for a jury trial. In his brief filed in this court, de- 
fendant states that: “On or about April 15 defendant’s 
attorney told the county attorney and judge that he 
was withdrawing his waiver and requested a jury trial.” 
However, we find nothing in the record to support that 

statement. 
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Be that, as it may, the court “denied request of de- 
fendant to withdraw waiver of jury trial,’ and over- 
ruled defendant’s motion for trial by jury. After trial 
to the court upon the merits without a jury, defendant 
was found guilty and assessed a fine of $20 and costs. 

Defendant’s motion for new trial was subsequently 
overruled and he prosecuted error to this court, as- 
signing that: “The district court erred in denying de- 
fendant’s motion for trial by jury after defendant had 
waived jury trial.” In the light thereof, the sole ques- 
tion argued and submitted is whether or not the trial 
court erred prejudicially in denying defendant’s request 
to withdraw his waiver of jury trial and in overruling 
defendant’s motion for trial by jury. We conclude that 
the court did not err in so doing. 

In Peterson v. State, 157 Neb. 618, 61 N. W. 2d 263, we 
held that: “Unless otherwise provided by statute, one 
charged with a statutory misdemeanor has the right 
to demand a trial by jury in the county where the offense 
is alleged to have been committed but may waive his 
right thereto.” 

An applicable rule is that the right of trial by jury 
having been voluntarily waived by the accused, he 
thereafter has no right or power at his mere will to 
withdraw or revoke his waiver and demand a jury 
trial. State v. Bannock, 53 Minn. 419, 55 N. W. 558. 

As stated in Annotation, 46 A. L. R. 2d 920, citing 
and discussing numerous cases: “Whether one accused 
of crime who has regularly waived a jury trial will be 
permitted to withdraw the waiver and have his case 
tried before a jury is ordinarily within the discretion of 
the trial court.” See, also, 50 C. J. S., Juries, § 111 b, 
p. 825, and cited authorities. The authorities cited in 
the foregoing texts point out the elements which must 
appear in the record in order to be considered by the 
appellate court in each individual case to determine 
whether or not the trial court abused its discretion in 
refusing to permit withdrawal of waiver of a jury and 
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refusing to grant a jury trial. To enumerate them 
here would serve no purpose. It is sufficient to say 
that defendant herein made no affirmative showing with 
relation thereto. He simply sought to withdraw the 
voluntary waiver at his mere will, which he had no 
right or power to do. 

As held in Waldron v. First Nat. Bank of Greenwood, 
60 Neb. 245, 82 N. W. 856: “It will be presumed, in the 
absence of a showing to the contrary, that the discre- 
tionary powers of the district court have been wisely 
exercised.” 

Further, in 3 Am. Jur., Appeal and Error, § 960, p. 
025, it is said: “The burden of showing an abuse of dis- 
cretion rests on the appellant or plaintiff in error.” In 
the 1956 Cumulative Supplement thereto, at page 86, the 
following is inserted immediately prior to the sentence 
just quoted: ‘Abuse of discretion cannot be presumed, 
but must be made to appear by evidence before its ex- 
istence can be found by an appellate court.” ° 


The record in the case at bar discloses no evidence 
adduced by defendant which could sustain a conclusion 
that the trial court abused its discretion in refusing to 
permit him to withdraw his waiver of jury trial or in 
denying him a jury trial. The record simply shows 
that just before trial, when represented by counsel, 
“Defendant asked to withdraw waiver of jury trial,” 
which was denied, and at the beginning of the trial his 
counsel said: “The defendant at this time objects to 
the trial of this case without a jury and renews its mo- 
tion for trial by jury,’ which motion was overruled and 
trial proceeded to the court without a jury. In such 
respect, no reason whatever was given or cause shown 
by defendant which would justify a withdrawal of his 
waiver of jury trial. 

In State v. Rankin, 102 Conn. 46, 127 A. 916, which 
presented a comparable situation in material respects, 
the court in an opinion affirming the trial court’s refusal 
to permit defendant to withdraw his election to be tried 
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by the court instead of by a jury said: “No reason was 
given or cause shown for the withdrawal of the election. 
* * * No facts appear upon this record indicating any 
ground for the withdrawal of the election of the accused 
to be tried by the court.” The statement has application 
here. 

Also, in People v. Haddad, 306 Mich. 556, 11 N. W. 2d 
240, which presented a comparable situation in material 
respects, the court in an opinion affirming the trial court’s 
denial of trial by jury said: “To grant this request 
would have merely resulted in a continuance until a 
jury was present, at which time the defendant again 
might have waived a jury trial, as he would have the 
right to do. Carried to the extreme, such a procedure 
would delay trial indefinitely. With each change from 
jury to nonjury docket, or vice versa, the accused might 
reverse his position * * * to delay trial. In this case, 
six months had elapsed since the defendant had waived 
jury tzial, and nearly a year since his arraignment. The 
orderly procedure of courts for the prompt trial of 
criminal cases does not require more than was done by 
the court in this case. Defendant’s constitutional rights 
were not violated.” The statement has application here. 

For reasons heretofore stated, we conclude that the 
trial court did not abuse its discretion in denying de- 
fendant’s request to withdraw his waiver of jury trial 
and in overruling defendant’s motion for trial by jury. 
The judgment and sentence of the trial court, which are 
supported by competent evidence, should be and hereby 
are affirmed. 

AFFIRMED. 
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Appeal and Error. Where a record contains no authentic bill 
of exceptions or the bill of exceptions has been quashed, no 
question will be considered, the determination of which neces- 
sarily involves an examination of the evidence adduced in the 
trial court, and in such situation, if the pleadings are sufficient 
to support the judgment it will be affirmed. 

Judgments. The general rule is that a person relying upon the 
doctrine of res judicata as to a particular issue involved in a 
pending case bears the burden of introducing evidence to prove 
that such issue was involved and actually determined in the 
prior action, 

Judicial notice will not be taken of a judgment in 
another suit as res judicata, whether in the same court or 
another court, when not pleaded or given in evidence. 

Any right, fact, or matter in issue directly adjudicated 
or necessarily involved in the determination of an action before 
a competent court in which a judgment or decree is rendered 
upon the merits is conclusively settled by the judgment therein 
and cannot again be litigated between the parties and privies, 
whether the claim or demand, purpose, or subject matter of the 
two suits is the same or not. 

A judgment will not operate as res judicata unless it 
appears on the face of the record, or is shown by extrinsic 
evidence, that the precise question was raised and determined 
in the former suit. 

Whether a former judgment is a bar to an action 
ordinarily depends on whether the same evidence will sustain 
both the present and the former action, and when it appears 
that different proof is required, a judgment in one of them is 
no bar to the other. 

Appeal and Error. In the absence of a bill of exceptions it is 
‘conclusively presumed that the findings of fact made by the 
trial court were supported by the evidence. 


APPEAL from the district court for Douglas County: 


Patrick W. Lyncu, JupceE. Reversed and remanded. 


Clarence S. Beck, Attorney General, and Richard H. 


Williams, for appellant. 
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Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


YEAGER, J. 

This is an action in equity instituted by the State of 
Nebraska on relation of James L. Weasmer, Commis- 
sioner of Labor, relator and appellant, against Man- 
power of Omaha, Inc., a corporation, and Leo E. Ogle, 
respondents and appellees, the purpose of which was to 
enjoin the respondents from operating an employment 
agency without compliance with the statutes requiring 
employment agencies to obtain a license to operate 
such an agency. 

The action was tried to the court, and at the con- 
clusion of the evidence for the appellant, on motion of 
the appellees, the action was dismissed with prejudice. 
The ground of the dismissal was that the facts, ques- 
tions, rights, matters, and issues had previously been 
adjudicated in another action between the parties. From 
the judgment of dismissal this appeal has been taken 
by the appellant. 

The appellant as grounds for reversal asserts: (1) 
That the court erred in dismissing the action and in re- 
fusing to grant an injunction; (2) that the court erred 
in its holding that the questions, rights, matters, and 
issues had been previously determined and adjudicated; 
and (3) that the judgment was contrary to the law and 
to the evidence. 

By fragmentary reference the record in this case 
calls the attention of this court to the case of State ex 
rel. Weasmer v. Manpower of Omaha, Inc., 161 Neb. 
387, 73 N. W. 2d 692, decided by this court, which was 
a case between the relator here and the appellee, Man- 
power of Omaha, Inc. From this reference it becomes 
possible to take judicial notice of certain matters in 
that case. In the light of the matters of which judicial 
notice may be taken and the present record the follow- 


VoL, 163] JANUARY TERM, 1957 531 


State ex rel. Weasmer v. Manpower of Omaha, Inc. 


ing appears to present the basis for the determination 
to be made in this case. 

In the former case the relator on July 2, 1954, filed 
a petition wherein it was substantially charged that 
Manpower of Omaha, Inc., was at the time the petition 
was filed and prior thereto engaged in the maintenance 
and operation of an employment agency as defined by 
section 48-501, R. R. S. 1943, without first procuring or 
taking out a license therefor as required by law. 

Manpower of Omaha, Inc., filed an answer in the 
case. By the answer maintenance and operation of an 
employment agency was specifically and generally de- 
nied. The question of whether or not Manpower of 
Omaha, Inc., was engaged in the maintenance and oper- 
ation of an employment agency in violation of law was 
the only issue presented by the pleadings. 

After the evidence had been adduced in that case 
a decree was rendered dismissing the petition. The dis- 
missal was based upon a finding that Manpower of 
Omaha, Inc., was not an employment agency within the 
purview of the Nebraska statutes. 

From the decree the relator therein appealed to this 
court. On the appeal this court was denied the right 
to review the facts upon which the decree was based 
because of the fact that no proper bill of exceptions was 
presented. This court had only the pleadings and the 
decree for consideration. The rule which was applied 
under the circumstances by this court is the following: 
“Where the record contains no authentic bill of excep- 
tions or the bill of exceptions has been quashed, no 
question will be considered, the determination of which 
necessarily involves an examination of the evidence ad- 
duced in the trial court, and in such a situation, if the 
pleadings are sufficient to support the judgment, it will 
be affirmed.” Dryden & Jensen v. Mach, 150 Neb. 629, 
35 N. W. 2d 497. See, also, Adkisson v. Gamble, 143 
Neb. 417, 9 N. W. 2d 711; Ratay v. Wylie, 147 Neb. 201, 
22 N. W. 2d 622; Benson v. General Implement Corp., 
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151 Neb. 234, 37 N. W. 2d 223; Horn v. Gooch Feed Mill 
Co., 157 Neb. 125, 58 N. W. 2d 626. 

In application of this rule this court effectually found 
that there was no evidence to be considered in proof of 
the pleaded cause of action. It further effectually held 
that the denial in the answer of the allegations of the 
petition was sufficient to support the judgment. Ac- 
cordingly the judgment was affirmed. 

This is the theory upon which the opinion was writ- 
ten as is made clear by the following from the opinion: 
“Having examined the allegations of fact in the peti- 
tion filed in the district court and the statutes in ques- 
tion it is our opinion that on strict construction of the 
statutes or otherwise, if the allegations of the petition 
were sustained by evidence sufficient in degree to sup- 
port a decree, that the decree of the district court was 
erroneous. 

“It appears that the acts charged against the re- 
spondent were violative of the clear, specific, and un- 
ambiguous language of both sections 48-501 and 48-502, 
R. R. S. 1943.” 

On January 3, 1956, the appellant herein filed the 
petition which was the basis of the commencement of 
this action. The petition is in all substantial particulars 
the same as the one in the former action with two ex- 
ceptions. One is that Leo E. Ogle was named as an 
additional respondent. This however is of no signifi- 
cance in the determination of the questions presented. 
The other is that the petition substantially charges that 
at the time the petition was filed and prior thereto the 
respondents were engaged in the maintenance and op- 
eration of an employment agency as defined by sections 
48-501 and 48-502, R. R. S. 1943, without first pro- 
curing or taking out a license therefor as required by 
law. 

To the petition the appellees filed an answer. To the 
extent necessary to state its contents it specifically and 
generally denied that they were maintaining and op- 
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erating an employment agency as charged. It alleged 
that this case was predicated upon the same facts as 
the earlier case, in consequence of.which the judgment 
in that case, which was affirmed by this court, is res 
judicata here, and therefore they were entitled to a dis- 
missal of this action with prejudice. A cross-petition 
was also filed but it is of no concern at this time. A 
reply in the nature of a general denial was duly filed. 

On the issues thus made the case came on for trial. 
The appellant adduced its evidence and rested. After 
the appellant rested the appellees moved for a dis- 
missal on the ground “that the relator has wholly failed 
to sustain the burden to prove a cause of action, in that 
the evidence of the relator’s case in chief very clearly 
and admittedly discloses that the ajudication (sic) pre- 
viously made by this court in the case of the State of 
Nebraska on the relation of James L. Weasmer, Com- 
missioner of Labor, Relator vs. Manpower of Omaha, Inc., 
Respondent * * * is a complete adjudication of the facts 
and issues involved in the case now at bar.” The 
motion was thereupon taken under advisement. This 
occurred on March 15, 1956. 

On April 20, 1956, the court sustained the motion to 
dismiss. It was from this order that the appeal was taken 
to this court. 

The petition was, as has been pointed out, in all sub- 
stantial particulars except as to date or time of acts 
charged, the same as those involved in State ex rel. 
Weasmer v. Manpower of Omaha, Inc., supra. In the 
opinion in that case it was held that if there was evi- 
dence sufficient to sustain the allegations of the peti- 
tion it would be necessary to say that the relator had 
sustained the pleaded cause of action. In this case ex- 
amination discloses that there is evidence sufficient to 
sustain the petition, hence there was no basis for sus- 
taining the motion on the ground that the appellant had 
not sustained its evidentiary burden. 

As to the question of whether or not the court prop- 
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erly sustained the motion on the ground that the ques- 
tion presented had been determined and adjudicated 
previously and was not subject again to trial, an answer 
is that at the time and under the circumstances of 
making, the motion was premature. 

In Schroeder v. Homestead Corp., ante p. 43, 77 N. W. 
2d 678, this court said: “The general rule is that a per- 
son relying upon the doctrine of res judicata as to a 
particular issue involved in the pending case bears the 
burden of introducing evidence to prove that such issue 
was involved and actually determined in the prior ac- 
tion.” See, also, 30 Am. Jur., Judgments, § 283, p. 997; 
Wilch v. Phelps, 16 Neb. 515, 20 N. W. 840. 

In the same opinion it was said: “Judicial notice will 
not be taken of a judgment in another suit as res judi- 
cata, whether in the same court or another court, when 
not pleaded or given in evidence.” See, also, Pickens v. 
Coal River Boom Co., 66 W. Va. 10, 65 S. E. 865, 24 L. 
R. A. N. S. 354; United States v. Bliss, 172 U. S. 321, 
19 S. Ct. 216, 43 L. Ed. 463. 

In this case the appellees did not satisfy the burden 
imposed upon them of adducing evidence to prove that 
the issues presented in this case were involved and ac- 
tually determined in the former case. Likewise there 
is nothing of which judicial notice may be taken since 
the judgment in the case was not “given in evidence.” 

In the present case the appellees adduced no evi- 
dence whatever. It is apparent that appellees are pro- 
ceeding on the theory that the evidence of appellant 
demonstrates that the judgment in the former case is 
res judicata here in consequence of which the burden 
of appellees has been satisfied. 

This theory cannot be accepted. From an evidentiary 
viewpoint there is nothing in the record here descrip- 
tive of the issues which were presented in the former 
case. The only legal information that this court has as 
to the existence of the former case comes through a stipu- 
lation or stipulations in the present record identifying 
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that case. The only legal knowledge that this court 
has as to the issues which were present flows from an 
examination of the records of this court based upon the 
identification thus made and the opinion written in that 
case. From the information thus obtained it must be 
said that the motion on the ground on which it was sus- 
tained was premature, it being without any evidentiary 
support. 

Assuming however that the record is in such condition 
as to make proper a motion for dismissal on the ground 
that the former judgment was res judicata, the finding 
that it was so res judicata could find no support in the 
record which has come to this court. 

It is of course true that any right, fact, or matter in 
issue directly adjudicated or necessarily involved in the 
determination of an action before a competent court in 
which a judgment or decree is rendered upon the merits 
is conclusively settled by the judgment therein and can- 
not again be litigated between the parties and privies 
whether the claim or demand, purpose, or subject mat- 
ter of the two suits is the same or not. See, Reinsch v. 
Pacific Mutual Life Ins. Co., 140 Neb. 225, 299 N. W. 
632; Glissmann v. Bauermeister, 149 Neb. 131, 30 N. 
W. 2d 649; Glissmann v. Orchard, 152 Neb. 500, 41 N. W. 
2d 756. 

Under this rule of course the matters and issues upon 
which the adjudication was made in State ex rel. Weas- 
mer v. Manpower of Omaha, Inc., supra, became res 
judicata, the present effect of which is to say that no 
adjudication may be had on those matters and issues 
in the present case. On the other hand if the matters 
and issues here are not the same as those in that case 
the doctrine of res judicata has no application and the 
motion for dismissal was accordingly improperly 
sustained. 

One rule for the determination of whether or not a 
judgment shall operate as res judicata is the following: 
“A judgment will not operate as res judicata unless it 
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appears on the face of the record, or is shown by extrinsic 
evidence, that the precise question was raised and de- 
termined in the former suit.” O’Connor v. Abbott, 134 
Neb. 471, 279 N. W. 207. 

Another rule is the following: “Whether a former 
judgment is a bar to an action ordinarily depends on 
whether the same evidence will sustain both the present 
and the former action, and when it appears that different 
proof is required, a judgment in one of them is no bar 
to the other.” Boomer v. Olsen, 143 Neb. 579, 10 N. 
W. 2d 507. See, also, Gayer v. Parker & Son, 24 Neb. 
643, 39 N. W. 845, 8 Am. S. R. 227. 

In this case it does not appear on the face of the 
record, and it has not been shown by extrinsic evidence, 
that the precise question or questions presented here 
were raised and determined in the former suit. Also 
it does not appear that the same evidence would sus- 
tain the two actions. 

It is clearly evident from the two petitions that in at 
least one respect the evidence would of necessity have 
to be different. The first action was based upon a 
declaration of illegal action of appellee on and prior to 
July 2, 1954, whereas the present action is based upon 
a declaration of illegal action of appellees on and prior 
to January 3, 1956. On the face of the charge in the 
latter action it could reasonably be said that reference 
was to action on and prior to July 2, 1954, but on the 
record made by the evidence it was pointed out that the 
reference was to the time after July 2, 1954. It is but 
the statement of a truism to say that proof of acts taking 
place on or before July 2, 1954, would not be the same 
as proof of acts taking place after that date. 

The fact that the evidence at the trial in the former 
case may have been of the same kind or character but 
related to a different time than that involved in the 
present case could not cause the judgment in that case 
to become res judicata here. Conceivably in a proper 
case and under proper circumstances it could call for 
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application of the doctrine of stare decisis but not the 
doctrine of res judicata. 

It should be pointed out here, if it is not already ap- 
parent, that the finality of the judgment on which the 
appellees rely resides in the opinion of this court in 
State ex rel. Weasmer v. Manpower of Omaha, Inc., 
supra. In that opinion by specific declaration it was 
pointed out that the petition stated a cause of action 
which if proved would entitle the relator to the relief 
prayed. The question of fact from the standpoint of 
evidence adduced at the trial was not and could not be 
reviewed because of the fact that no proper bill of ex- 
ceptions had been presented to this court. In conse- 
quence of this the sole question upon which the deter- 
mination depended was that of whether or not the 
pleadings supported the judgment. This was on the 
well-established rule previously quoted herein from the 
opinion in Dryden & Jensen v. Mach, supra, as follows: 
“Where the record contains no bill of exceptions or the 
bill of exceptions has been quashed, no question will be 
considered, the determination of which necessarily in- 
volves an examination of the evidence adduced in the 
trial court, and in such a situation, if the pleadings are 
sufficient to support the judgment, it will be affirmed.” 

The effect of that judgment, in the light of the answer 
in that case, was to say only that the respondent was 
entitled to a judgment based upon a conclusive presump- 
tion that the findings of the trial court were supported 
by the evidence. See Adkisson v. Gamble, supra. The 
presumptive finding was, as is clear, that the evidence 
failed to support the cause of action pleaded which re- 
lated to the period prior to and including July 2, 1954. 

This could not be regarded as a bar to the right to 
a trial upon a pleaded cause of action arising after 
July 2, 1954. 

The trial court therefore erred in sustaining appellees’ 
motion and in dismissing appellant’s action. Accord- 
ingly the judgment is reversed and the cause remanded 
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for a new trial on the issues presented by the pleadings. 
REVERSED AND REMANDED. 

CaRTER and Bostaucu, JJ., concurring in the result. 

We concur in the result in the foregoing case. We 
do not agree with certain statements appearing in the 
opinion of the majority. 

The record shows that in a previous appeal to this 
court the judgment of the district court holding against 
the relator was affirmed. State ex rel. Weasmer v. 
Manpower of Omaha, Inc., 161 Neb. 387, 73 N. W. 2d 
692. In that opinion it was adjudicated that under the 
facts pleaded the relator was not entitled to an injunc- 
tion. A new action was commenced alleging that on 
occasions subsequent to the final determination of the 
former case the respondent has violated sections 48- 
501 and 48-502, R. R. S. 1943. The respondent alleged, 
in addition to a general denial, that the present case is 
predicated on the same facts as the earlier case and 
that the judgment in the former case is res judicata of 
the issues here presented. At the close of relator’s case 
the trial court sustained a motion to dismiss relator’s 
petition for the reason that the previous case completely 
adjudicated the issues raised in the second case. This 
was error, as the majority holds, for the reason that 
the issue of res judicata must be established by evidence. 
The respondent having introduced no evidence to estab- 
lish res judicata, there was no basis for the court’s order 
dismissing relator’s petition. Assuming that respondent 
could establish res judicata by evidence, the ruling of 
the court was premature. On this basis we concur in 
the result. We submit that this is the point where 
the opinion should be concluded. 

We disagree with that part of the opinion holding 
that a judicial determination of acts committed prior 
to July 2, 1954, may not be res judicata of identical acts 
committed after January 3, 1956. Our reasons for so 
doing are two. First, it is not an issue presently before 
the court and is, therefore, obiter dictum. Second, it 
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is not a correct statement of the law. The first reason 
has been adequately explained and we shall devote no 
further space to it. With reference to the second rea- 
son, we adopt the following as a concise statement of 
our views: “Speaking broadly, the rule of res judicata 
means that when a court of competent jurisdiction has 
determined, on its merits, a litigated cause, the judg- 
ment entered, until reversed, is, forever and under all 
circumstances, final and conclusive as between the 
parties to the suit and their privies, in respect to every 
fact which might properly be considered in reaching a 
judicial determination of the controversy, and in respect 
to all points of the law there adjudged, as those points 
relate directly to the cause of action in litigation and 
affect the fund or other subject matter then before the 
court. And under some circumstances, a judgment will, 
in certain respects, so. establish the legal status of an 
object or person directly involved in a suit as to bind 
all parties who may subsequently deal with it or him, 
even though those thus dealing may have had no connec- 
tion with the litigation in which the judgment was en- 
tered. Issues of fact actually determined in a prior suit, 
and also those which were relevant subjects for deter- 
mination therein, cannot be re-examined in a subsequent 
legal proceeding, between the same parties or their 
privies, involving the identical cause of action formerly 
tried. Even where the cause of action in a pending suit 
is not identical with that previously litigated between 
the parties, all relevant issues of fact that were actually 
raised in the prior litigation are res judicata between 
‘the parties and their privies,- though, under such cir- 
cumstances (that is, where the second suit turns on a 
different cause of action) issues which might have been, 
but were not, raised and determined in the prior suit, 
are not accounted in law as res judicata. Finally, the 
rule of res judicata holds good not only in the court 
which rendered the judgment in question, but in other 
tribunals where the same facts or points of law may 
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later be directly at issue.” Moschzisker on Stare Decisis, 
Res Judicata and Other Selected Essays, p. 32. 

It is our position, under the general rules governing 
the doctrine of res judicata, that the pleading and proof 
of similar factual situations though occurring at sub- 
sequent times do not preclude the defense of res judicata. 
The doctrine of res judicata affects principally issues of 
fact. If an issue of fact has been finally determined, 
the doctrine of res judicata applies to it. Identity of 
parties or their privies and identity of causes of action 
are sufficient to invoke the doctrine. It has been said 
that for the purposes of res judicata there is identity of 
causes of action when in both the old and new proceed- 
ings the subject matter and the ultimate issues are the 
same. 

It is fundamental that facts litigated in civil actions 
are not res judicata in subsequent criminal proceedings, 
and vice versa. Hahn v. Bealor, 1382 Pa. 242, 19 A. 74; 
Stone v. United States, 167 U. S. 178, 17 S. Ct. 778, 42 
L. Ed. 127. The reason for this is obvious. Usually 
the parties are not the same and what is more important 
still as between criminal and civil cases, different stand- 
ards of evidence and proof are involved. This is a com- 
plete answer to the assertion that statutory violations 
cannot be tolerated and permitted by invoking the doc- 
trine of res judicata in civil actions. We submit further 
that the doctrine of stare decisis can have no application 
in a case such as we have here. In any event, it is not 
a doctrine binding upon the courts. It is used to ex- 
pedite the work of courts by preventing the constant 
reconsideration of settled questions. It has no appli- 
cation where, as here asserted in the opinion of the 
majority, there has been no final adjudication in the 
former case. 

We therefore submit that the question as to whether 
or not the doctrine of res judicata is a defense in the 
present case is not before the court and that the discus- 
sion of that subject by the majority opinion is obiter 
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dictum. We submit also that the discussion of the sub- 
jects of res judicata and stare decisis as they relate 
to the present case find no support under the general 
rules of law applicable to such subjects. We submit 
further that the holdings of this court support the view 
we have herein expressed. If there be applicable ex- 
ceptions to such rules, they should be cited. Incorrect 
statements of law in an opinion, although they may be 
properly classified as dicta, can only tend to mislead in 
the subsequent trial of the case. 


ARTHUR STORM, APPELLANT, V. BEN MALCHOW ET AL., 


APPELLEES. 
80 N. W. 2d 477 


Filed January 18, 1957. No. 34047. 


Abatement and Revival: Courts. A cause of action for personal 
injuries alleged to have been proximately caused by negligence 
of a decedent during his lifetime survives, and, when no action 
was brought thereon during his lifetime, it must be prosecuted 
by a claim filed against the estate of decedent in the county 
court which has exclusive original jurisdiction thereof. 


APPEAL from the district court for Saunders County: 
STANLEY Barros, Jupce. Affirmed. 


Harlan A. Bryant, for appellant. 


Robinson, Hruska, Crawford, Garvey & Nye, for ap- 
pellee Cluck. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.aucu, JJ. 


CARTER, J. 

Plaintiff brought this action in the district court for 
Saunders County against the defendant Ben Malchow 
and the defendant R. LaVonne Cluck as the administra- 
trix of the estate of Millard F. Cluck, Jr., deceased, for 
damages arising out of an automobile accident which 
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occurred in Saunders County. The defendant adminis- 
tratrix demurred to the petition on the ground, among 
others, that the court had no jurisdiction of the subject 
of the action. The trial court sustained the demurrer 
as to the defendant administratrix and dismissed the 
action as to her. The plaintiff appeals. 

The accident involved an automobile belonging to 
the plaintiff, which was being driven by his wife, Rose 
V. Storm, a farm tractor being operated by the defend- 
ant Malchow, and an automobile being driven by the 
deceased Cluck. The petition alleged negligence on 
the part of Malchow and the deceased, Cluck, resulting 
in personal and property damage to the plaintiff. The 
petition further alleges that R. LaVonne Cluck was at 
the time the action was commenced the duly appointed, 
qualified, and acting administratrix of the estate of the 
deceased Cluck, by virtue of an order of the county court 
of Scotts Bluff County, Nebraska. The only question 
raised by the appeal is the correctness of the trial court’s 
order in sustaining the demurrer of the administratrix 
and dismissing the action as to her. 

It is not questioned that an action for negligence may 
be prosecuted against the estate of a decedent for dam- 
ages resulting from decedent’s negligence in his life- 
time. In re Estate of Grainger, 121 Neb. 338, 237 N. 
W. 153, 78 A. L. R. 597. The question here raised is 
whether an action against the estate of a deceased may 
be brought originally in the district court or, as con- 
tended by the administratrix, must the action against 
the estate originate as a claim against the estate duly 
filed in the county court having jurisdiction of the pro- 
bate of the estate? In this connection we point out that 
the petition alleges the appointment of the administra- 
trix of the estate of Millard F. Cluck, Jr., deceased, in 
the county court of Scotts Bluff County before this ac- 
tion was commenced. 

The rule is stated in Rehn v. Bingaman, 151 Neb. 196, 
36 N. W. 2d 856. We there held: A cause of action for 
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personal injuries alleged to have been proximately caused 
by negligence of a decedent during his lifetime survives, 
and when no action was brought thereon during his 
lifetime, it must be prosecuted by a claim filed against 
the estate of decedent in the county court which has 
exclusive original jurisdiction thereof. Constitutional 
provisions and legislative acts giving rise to the fore- 
going conclusion are discussed and analyzed in the Bing- 
aman case. We shall not reiterate them here. The 
reasoning of that case is correct and we adhere to it. 
It has been consistently followed as is evidenced by the 
following cases dealing with the subject: Flessner’ v. 
Wenquist, 156 Neb. 378, 56 N. W. 2d 294; Mueller v. 
Shacklett, 156 Neb. 881, 58 N. W. 2d 344; DeWitt v. 
Sampson, 158 Neb. 653, 64 N. W. 2d 352. 

We conclude, under the rule announced in the fore- 
going decisions, that plaintiff’s cause of action for any 
damages he sustained must be prosecuted by the filing 
of a claim in the county court of Scotts Bluff County. 
The remedy is original and exclusive in such cases and 
the district court for Saunders County therefore had no 
jurisdiction of the subject of the action. The trial court 
was right in sustaining the demurrer of the administra- 
trix and dismissing the action as to her. 

AFFIRMED. 


Rose V. STORM, APPELLANT, V. BEN MALCHOW ET AL., 
APPELLEES. 
80 N. W. 2d 479 


Filed January 18, 1957. No. 34048. 
(NO SYLLABUS) 


AppEAL from the district court for Saunders County: 
STANLEY BaRTos, JUDGE. Affirmed. 


Harlan A. Bryant, for appellant. 
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Robinson, Hruska, Crawford, Garvey & Nye, for ap- 
pellee Cluck. 


Heard before Simmons, C. J., CarTer, MEssSMmorE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CARTER, J. 

Plaintiff brought this action in the district court for 
Saunders County against the defendant Ben Malchow 
and the defendant R. LaVonne Cluck as the administra- 
trix of the estate of Millard F. Cluck, Jr., deceased, for 
damages for personal injuries arising out of an auto- 
mobile accident which occurred in Saunders County. 
The defendant administratrix demurred to the peti- 
tion on the ground, among others, that the court had no 
jurisdiction of the subject of the action. The trial court 
sustained the demurrer as to the defendant administra- 
trix and dismissed the action as to her. The plaintiff 
appeals. 

The facts in the present case are identical with those 
alleged in Arthur Storm v. Malchow, ante p. 541, 80 
N. W. 2d 477, released herewith. The legal question 
raised by the demurrer of the administratrix is the same 
as that raised and decided in that case. The conclusion 
to be reached in this case is necessarily the same. For 
the reasons stated in Storm v. Malchow, supra, the 
judgment of the district court is affirmed. 

AFFIRMED. 


SHAFEEK FARAG, APPELLANT, V. PAULINE B. WELDON, 


APPELLEE. 
80 N. W. 2d 568 


Filed January 25, 1957. No. 34022. 


1. Trial. In determining the sufficiency of evidence to sustain 
a verdict, the evidence must be considered most favorably to 
the successful party, any controverted fact must be resolved in 
his favor, and he must have the benefit of the inferences 
reasonably deducible from the evidence. 

To justify the direction of a verdict, it is not necessary 
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that there should be literally no evidence to go to the jury; 

it is sufficient if there is none that ought reasonably to satisfy . 

the jury that the fact sought to be proved is established. 

Automobiles: Negligence. When one, being in a place of safety, 

sees and is aware of the approach of a moving vehicle in close 

proximity to him, suddenly moves from the place of safety into 
the path of such vehicle and is struck, his own conduct consti- 

tutes contributory negligence more than slight in degree, as a 

matter of law, and precludes recovery. 

4, Trial. Where the facts adduced to sustain an issue are such 
that reasonable minds can draw but one conclusion therefrom, 
it is the duty of the court to decide the question, as a matter 
of law, rather than submit it to a jury for determination. 


ew) 


APPEAL from the district court for Lancaster County: 
Harry R. ANKENY, JuDGE. Affirmed. 

Ralph W. Slocum, Thomas J. Gorham, and Mark A. 
Buchholz, for appellant. 

Davis, Healey, Davies & Wilson, Robert A. Barlow, and 
Kenneth Cobb, for appellee. 

Heard before Smmmons, C. J., MESSMOoRE, VieKteas 
CHAPPELL, WENKE, and BoSLAUGH, JJ. 


MESSMoRE, J. 

This is an action at law brought by Shafeek Farag 
in the district court for Lancaster County, as plaintiff, 
against Pauline B. Weldon, defendant, to recover dam- 
ages for personal injuries sustained by him when he 
was in the act of crossing a street and was struck by 
an automobile owned and being driven by the defendant. 
Trial was had to a jury. At the conclusion of the plain- 
tiff’s case the defendant moved for a directed verdict, 
which was overruled. The defendant then introduced 
her evidence, and at the close of all of the evidence the 
defendant moved for a directed verdict or, in the alter- 
native, for a dismissal of plaintiff’s case. This motion 
was sustained and the plaintiff's case was dismissed. 
Plaintiff appealed. 

The plaintiff's petition charged the defendant with 
negligence which he alleges constituted the proximate 
cause of the injuries sustained by him, as follows: (a) 
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Failure to keep a proper lookout; (b) failure to yield 
to the plaintiff the right-of-way to which he was en- 
titled; (c) failure to sound her horn or to give some 
warning signal to plaintiff; (d) failure to observe the 
plaintiff in time to stop or otherwise avoid hitting him; 
(e) failure to bring her vehicle to a stop in order to 
avoid a collision with plaintiff; and (f) failure to alter 
or divert the course of her vehicle in order to avoid 
a collision with the plaintiff. 

The defendant, in her answer, denied negligence on 
her part; alleged that any injuries sustained by the 
plaintiff as a result of the accident were caused by 
negligence on the part of the plaintiff which was more 
than slight; and charged the plaintiff with negligence 
as follows: (a) He failed to maintain a proper lookout; 
(b) he failed to yield the right-of-way to defendant’s 
automobile; (c) he failed to stop before running into 
defendant’s automobile; (d) he saw, or by the exercise of 
ordinary care could have seen the defendant’s auto- 
mobile in time to have slackened his pace and avoided 
colliding with defendant’s automobile, but failed to do 
so; (e) he failed to see defendant’s automobile, or, if he 
did see it, he proceeded into the street in disregard of 
the knowledge thus acquired; and (f) he ran into the 
street and against the left front side of the defendant’s 
automobile at a rate or pace which was unreasonable 
and improper. 

The plaintiff’s reply was a general denial of the de- 
fendant’s allegations of negligence contained in her 
answer. 

Q Street in Lincoln, Nebraska, is approximately 60 feet 
wide. Eleventh Street, at the intersection of Q and 
Eleventh Streets, is approximately 50 feet wide at the 
north end of the intersection and approximately 70 
feet wide at the south end of the intersection. Q Street 
consists of brick paving and four traffic lanes, two for 
eastbound traffic and two for westbound traffic, which 
were marked at the time of the accident. On the north 
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side of Q Street west of the intersection is Dick’s park- 
ing lot. The second traffic lane from the north curb of 
Q Street for westbound traffic is 9 feet wide. 

The record shows that during the evening of August 
11, 1954, the plaintiff and his family started in his 
car to go to the Labor Temple. They parked the car 
north of Q Street and on the west side of Eleventh 
Street. The plaintiff got out of the car and proceeded 
to the Labor Temple which is located in the middle of 
the block on the west side of Eleventh Street south of 
the intersection of Q and Eleventh Streets. The sky was 
overcast, and it was raining. The plaintiff remained in 
the Labor Temple 10 or 15 minutes and left to go back 
to his car. He testified that he was on the curb pre- 
paring to cross the street in the pedestrian lane when he 
saw a car approaching from the east in the second lane 
for westbound traffic, which would be the first lane north 
of the center of the street. This was the defendant’s 
car. It was half a block to the right of plaintiff, or to the 
east. He started across the street, and when he was in 
the first lane north of the center of the street he saw 
the same car somewhere around the beginning of the 
intersection. He thought he would not be able to make it 
across the street walking, so he started to run, but did 
not run fast enough for the speed of the car, and it 
struck him. He saw the defendant’s car coming toward 
him. He heard no sound of a horn, nor did he see the 
flicking of car lights or an attempt by the defendant to 
swerve the car. He had taken a few “speedy” steps to 
the north in an endeavor to avoid the accident. He was 
in no position to see or know what part of the defendant’s 
car struck him. He was wearing a white shirt with an 
open collar, greenish-gray trousers, and black shoes, 
He was also wearing his glasses. After being struck by 
the defendant’s car, he was lying on the ground on Q 
Street. People were gathering around. He had the 
keys to his car in his hand and gave them to a gentle- 
man and asked him if he would be kind enough to take 
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his family home. He was taken in an ambulance to a 
hospital where he received medical attention. 

On cross-examination the plaintiff testified that he 
approached the intersection to cross the street about 
8 pm. There was nothing to interfere with his vision. 
The light was “fairly good.” When he first saw the 
defendant’s car he was on the sidewalk a couple of steps 
south of the curb. There was no other traffic on the 
street except a vehicle following the defendant’s car. He 
stepped out into the street and proceeded across the in- 
tersection, watching the defendant’s car all of the time. 
When he reached a point approximately in the middle 
of the inside lane for westbound traffic, the defendant’s 
car was just to the east of the intersection and in the 
inside lane for westbound traffic. At this point the plain- 
tiff took a few “speedy” steps to the north. He could 
not estimate how many. As the plaintiff crossed to the 
center of the street, he watched the defendant’s car. He 
did not stop at the center of the street because he pre- 
sumed he had the right-of-way. The plaintiff further 
testified that by “a few speedy steps” he did not mean 
that he was running, and that he did not run from the 
time he left the Labor Temple up to the time of the im- 
pact. In a deposition taken before trial the plaintiff 
said he watched the defendant’s car right up to the 
time of impact. He also said: “I wouldn’t have run if I 
hadn’t watched” and “* * * I was trying to get out of the 
rain as soon as possible, and in this case the rain can 
speed the pace.” 

A witness for the defendant testified that about 8 
p.m., the night of the accident, he was driving east on 
Q Street in the traffic lane nearest the south for east- 
bound traffic. He stopped his car with its front wheels 
about 3 feet from the west side of the cross walk on 
Eleventh and @ Streets preparatory to making a right 
turn onto Eleventh Street. He saw a man dressed in a 
white shirt and dark trousers, which later proved to be 
the plaintiff, who looked at his car and ran in front of 


Vou. 163] JANUARY TERM, 1957 549 
Farag v. Weldon 


it with his head down as if “bucking the rain.” He was 
running at an angle. There is a parking lot on the 
northwest corner of Eleventh and Q Streets and a drive- 
way into the parking lot approximately 50 feet west of 
the northwest corner of the intersection of Eleventh and 
Q Streets. The plaintiff was running toward this park- 
ing lot. This witness proceeded to make the turn, and 
as he proceeded a few feet, he heard a thud. He parked 
his car and ran to the scene of the accident. He saw 
the plaintiff north of the center line of the street and 
3 or 4 feet west of the driveway to the parking lot. He 
was lying with his head to the north and looked as if 
he was doubled up, with his feet pulled up. The back 
of the defendant’s car was almost even with the plain- 
tiff’s body. 

On cross-examination this witness testified that he 
saw cars coming from the east. The first time he looked 
they were about half a block distant from him. The 
plaintiff at that time was standing on the curb. He did 
not see the plaintiff after he passed in front of his car. 

A witness who had been driving a truck about 50 feet 
behind the defendant’s car from Thirteenth and Q 
Streets testified that he was traveling from 20 to 25 
miles an hour and was in the north lane for westbound 
traffic. The defendant was in the inside lane for west- 
bound traffic. The lights on the truck were on and the 
windshield wipers were working. There was a light 
rain falling at that time. The defendant’s car had its 
taillights burning. He saw the plaintiff running diagon- 
ally from the south side of the street to the north side 
of the street. The plaintiff was a little north of the cen- 
ter line of the street and 5 or 6 feet southwest of the 
driveway to Dick’s parking lot. The left front fender of 
the defendant’s car struck the plaintiff. At that time he 
saw the brake lights come on. The defendant’s car was 
in its own lane of traffic. The defendant stopped her 
car in about half a car length. The plaintiff was lying 
about that distance behind the defendant’s car. The 
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defendant’s car did not drag the plaintiff any distance. 
This witness stopped his truck and went to the scene 
of the accident, being one of the first to arrive. The 
plaintiff was lying on the ground half a car length back 
of the defendant’s car, on the south side thereof. The 
plaintiff handed the keys to his car to this witness who 
later gave them to the plaintiff’s wife. Thereafter, the 
ambulance came and took the plaintiff away. 

On cross-examination this witness testified that he was 
halfway across the intersection when he first saw the 
plaintiff who was almost across the intersection. He 
could see over the defendant’s car because the seat of 
the cab of his truck was about 21%4 feet higher than 
an ordinary passenger car. He saw the accident when it 
happened. The plaintiff was running across the inter- 
section with his head down. It seemed as though he 
ran right into the side of the left front fender of the de- 
fendant’s car. It was raining at the time. 

A police officer charged with the duty of investigating 
traffic accidents and making reports on them testified 
that he came to the scene of the accident shortly after 
it happened; that the sky was overcast; that it was very 
dark and raining; and that the street lighting on Q 
Street was very poor. He observed two cars near the 
scene of the accident, one car to the northwest of the 
plaintiff and the other to the rear of that car. He talked 
to the plaintiff and obtained his name. Shortly after 
that the plaintiff was put into an ambulance. The offi- 
cer made a check of the area from the east side of the 
west cross walk to the point where the car driven by 
the defendant had stopped. He found some broken glass 
and mud lying on the street. The glass was from the 
headlight lens of the defendant’s car. The glass and 
accumulation of mud was 3 feet north of the center line 
of Q Street and 68 feet west of the west curb of Eleventh 
Street on the south side of Q Street. This, as he later 
testified, was the point of the impact. He examined 
the defendant’s car. The left headlight was broken out 
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and there was a small indentation to the left of the left 
front headlight on the rounding portion of the left 
fender, just back of the chrome strip around the head- 
light. This indentation was not present prior to the time 
of the accident, as testified to by the defendant’s hus- 
band who examined her car a day or two prior thereto. 
The plaintiff was lying with his head in a northwesterly 
direction, his feet in a southeasterly direction, and he 
was at a slight angle very near the center of the street, 
a few feet west of the accumulation of glass and mud 
and south of the defendant’s car. The defendant’s car 
had traveled a distance of 12 feet from the point of 
the accumulation of glass and mud. The windshield 
wipers on the defendant’s car were operating and the 
right headlight was burning. The brakes were in good 
mechanical condition. The officer finished his investiga- 
tion between 8:40 and 8:45 p.m. He then left the scene 
of the accident and went to St. Elizabeth Hospital where 
the plaintiff had been taken in the ambulance. At the 
hospital he had a conversation with the plaintiff just 
before some X-rays were to be taken, and asked him for 
the details of the accident. The plaintiff told the officer 
that he had been at the Labor Temple and he was pro- 
ceeding back to his car which was parked in Dick’s 
parking lot; that he had entered Q Street coming from 
behind two parked vehicles and ran across the street 
with his head down due to the fact that it was raining; 
and that he did not see any vehicle before the accident. 
Thirty or 40 minutes later, after the X-rays were taken 
and developed they were shown to this witness. The 
doctor and this witness went to the plaintiff’s room. 
The plaintiff’s wife was there and a nurse, or nurse’s aide. 
The plaintiff was in bed, and the officer again asked him 
to give him the story of the accident. The plaintiff re- 
peated the story in substance as heretofore set out. 

On cross-examination the officer testified that there 
were no skid marks. He talked to the defendant about 
8:25 p.m., when she was in the immediate vicinity of 


552 NEBRASKA REPORTS [ VoL. 163 
Farag v. Weldon 


the accident. She made a statement that she did not 
see the plaintiff until her car struck him. 

The defendant testified that she traveled about 20 to 
25 miles an hour, and as she approached the intersec- 
tion of Eleventh and Q Streets she slowed down and 
looked through the space cleared by the windshield wip- 
ers which were operating as it was raining. She observed 
no one on the cross walk or on the west side of Eleventh 
Street, and there were no cars to interfere with her 
driving the direction she was going. She stepped on 
the gas to move forward, as she had taken her foot off 
the gas pedal while approaching the intersection. As 
she proceeded into the intersection, there was a car ap- 
proaching slowly from the west in the outside lane for 
eastbound traffic on Q Street. As she started across the 
intersection this motorist was somewhere beyond the 
mid point of the block between Tenth and Eleventh 
Streets. As she proceeded into the intersection, shortly 
after crossing the cross walk area, a “silhouette” ap- 
peared before her in the form of a man with his right 
arm extended in a position such as if he was about to 
go over a hurdle. By “silhouette” she meant that there 
was no light from her direction on the figure she saw. 
The lighted area on Tenth Street made the form appear 
black to her. This “silhouette” appeared directly over 
the headlight on the left front fender of her car. There 
was an impact. She saw the “silhouette” practically at 
the time of the impact. After the impact the plaintiff’s 
body rolled off to the left of her car, with his head and 
shoulders toward her. She stopped her car and went 
back to where the plaintiff was lying, approximately 
half a car length back of her car, to the left or south 
thereof. He was flat on his back with his hands up. 
She looked to the north and saw a man, and called to 
him to get an ambulance and to call the police. The 
plaintiffs head was to the north and his feet to the south. 
She bent over him to protect his face from the rain. He 
immediately rolled on his left side and pulled his knees 
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up. She asked him his name and he told her. 

On cross-examination she testified that she told the 
police officer that she did not see the plaintiff until his 
“silhouette” was in front of her. She further testified 
that she did not sound the horn before the impact; that 
she did not turn her car or divert its direction prior to 
the impact; that she made no attempt to stop her car 
before the impact; and that she saw the plaintiff an in- 
stant before the impact and not before that time. 

The plaintiff’s assignments of error may be summarized 
as follows: The trial court erred in dismissing the plain- 
tiff’s cause of action on the grounds that it was not sus- 
tained by the evidence. The judgment of the trial court 
dismissing the plaintiff’s cause of action is contrary to 
law. 

In considering the above assignments of error, and 
from a review of the record, we deem the following to be 
applicable to the instant case. 

It is well established in this jurisdiction that upon a 
motion for a directed verdict at the conclusion of all 
of the evidence, the motion must be treated as an admis- 
sion of the truth of all of the material and relevant evi- 
dence admitted and all proper inferences to be drawn 
therefrom. 

To justify the direction of a verdict, it is not necessary 
that there should be literally no evidence to go to the 
jury; it is sufficient if there is none that ought reasonably 
to satisfy the jury that the fact sought to be proved is 
established. See, In re Estate of Frazier, 131 Neb. 61, 
267 N. W. 181; In re Estate of Benson, 153 Neb. 824, 46 
N. W. 2d 176. 

In Belville v. Bondesson, 130 Neb. 926, 266 N. W. 901, 
a case involving a pedestrian crossing a street and be- 
ing struck by an automobile, this court said: “In ex- 
amining the question of plaintiff's contributory negli- 
gence, it is necessary for us to formulate some idea as 
to what an ordinarily cautious and prudent man would 
do under like circumstances. We think he would act 
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about as follows: On reaching the intersection, he would 
look both to his right and to his left. Seeing that no 
cars were coming from the right that would endanger 
him before reaching the center of the street and deter- 
mining that he could safely cross in front of cars coming 
from his left, he would proceed, being watchful of the 
cars whose traffic lanes he was crossing. Arriving in 
the center of the street, he would devote the greater 
part of his attention to cars coming from the south (in 
the instant case, cars coming from the east) whose traf- 
fic lanes he would cross in reaching the other side of 
the street, being alert, however, at all times, to the pos- 
sibility that a car might appear where normally it would 
not be expected.” See, also, Ring v. Duey, 162 Neb. 423, 
76 N. W. 2d 433; Corbitt v. Omaha Transit Co., 162 Neb. 
598, 77 N. W. 2d 144; Cuevas v. Yellow Cab & Baggage 
Co., 141 Neb. 662, 4 N. W. 2d 790. 

In Corbitt v. Omaha Transit Co., supra, this court 
stated the following rule: ‘When one, being in a place 
of safety, sees and is aware of the approach of a moving 
vehicle in close proximity to him, suddenly moves from 
the place of safety into the path of such vehicle and is 
struck, his own conduct constitutes contributory negli- 
gence more than slight in degree, as a matter of law, and 
precludes recovery.” See, also, Cuevas v. Yellow Cab 
& Baggage Co., supra; Ring v. Duey, supra. 

The plaintiff, by his own testimony, saw the defendant’s 
automobile approaching the intersection in its proper 
lane for westbound traffic when it was half a block to 
the east of him and before he stepped off of the south 
curb of Q Street to cross the intersection. He entered 
the street and continued to observe the defendant’s auto- 
mobile until he collided with it. He was in a position 
of safety while on the curb before he entered the street 
and while crossing the two lanes for eastbound traffic. 
At the center of the street he did not stop, but proceeded 
on, took a “few speedy steps” to the north, and collided 
with the defendant’s automobile. The plaintiff could 
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have stopped or have stepped back when he reached the 
center of the street to protect his own safety, and when 
he was asked if he stopped at the center of the street 
he answered that he did not, and gave no reason for 
not doing so. He said: “I was continuing walking, pre- 
sumably having the right of way.” 

Where the facts adduced to sustain an issue are such 
that reasonable minds can draw but one conclusion 
therefrom, it is the duty of the court to decide the ques- 
tion, as a matter of law, rather than submit it to a 
jury for determination. See, McIntosh v. Union P. R. R. 
Co., 146 Neb. 844, 22 N. W. 2d 179; Corbitt v. Omaha 
Transit Co., supra. 

‘The evidence in the case at bar clearly shows that 
plaintiff was guilty of more than slight negligence which 
defeats the recovery, in which case it is proper to sus- 
tain a motion for directed verdict for the defendant. 
McDonald v. Omaha & C. B. St. Ry. Co., 128 Neb. 17, 
257 N. W. 489. 

The plaintiff contends that he had the right-of-way 
and it was the defendant’s duty to yield the right-of-way 
to him while he was crossing the intersection. 

Section 39-751, R. R. S. 1943, provides in part: “The 
driver of any vehicle upon a highway within a business 
or residence district shall yield the right of way to a 
pedestrian crossing such highway within any clearly 
marked crosswalk or any regular pedestrian crossing 
included in the prolongation of the lateral boundary line 
of the adjacent sidewalk at the end of a block, except at 
intersections where the movement of traffic is being 
regulated by traffic officers or traffic direction devices. 
Every pedestrian crossing a highway within a business 
or residence district at any point other than a pedestrian 
crossing, crosswalk or intersection shall yield the right 
of way to vehicles upon the highway.” 

This statute does not relieve the plaintiff of responsi- 
bility for the result of his own contributory negligence. 
See Corbitt v. Omaha Transit Co., supra. 


556 NEBRASKA REPORTS [Vox. 163 
Farag v. Weldon 


There is no evidence that the defendant was not 
driving her car in the proper manner and at a proper 
rate of speed. There is no evidence from which a rea- 
sonable inference would flow that the defendant had an 
opportunity, in the exercise of ordinary care, to avoid 
the accident. The evidence of the defendant, coupled 
with the evidence of the plaintiff, discloses that the 
plaintiff saw the approach of the defendant’s automobile 
and stepped into its path under circumstances which did 
not allow the defendant time and opportunity, in the 
exercise of ordinary care, to avoid the accident. The 
evidence discloses the lack of due or ordinary care on 
the part of the plaintiff in crossing the intersection. 

The conclusion reached is that the district court com- 
mitted no error in dismissing the action of the plaintiff. 
The judgment is affirmed. 

AFFIRMED. 

WENKEE, J., dissenting. 

I dissent from the opinion of the majority which pri- 
marily holds that the record discloses that appellant 
was, as a matter of law, guilty of contributory negligence 
sufficient to defeat any right of recovery he might other- 
wise have. To me, based on the principle hereinafter 
set forth, the record as to that issue presents a question 
of fact for a jury. The principle I refer to is: Where a 
pedestrian approaches a street at a crosswalk and looks 
and sees an approaching vehicle on the street he is about 
to cross but erroneously judges its speed or distance or 
for some other reason assumes he can proceed with 
safety, the question of whether or not his conduct in do- 
ing so makes him guilty of contributory negligence is 
usually one for the jury. 

In order to present what I consider evidence of a 
factual question in this regard I shall set forth certain 
questions asked appellant and his answers thereto. To 
make these questions and answers clear it will be neces- 
sary to set forth a plat of the intersection (exhibit 1 
in the record) where the accident happened and certain 
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numbers placed thereon by appellant. It follows: 


HOLEAS NONLWNLIS 


= 
co 
we 
= 
3 
tn 
& 
2 


It should be remembered the evidence hereafter quoted 
is, for the purpose of this appeal, subject to the following 
principle stated in the majority opinion: “* * * upona 
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motion for a directed verdict at the conclusion of all of 
the evidence, the motion must be treated as an admis- 
sion of the truth of all of the material and relevant evi- 
dence admitted and all proper inferences to be drawn 
therefrom.” , 

In setting forth the testimony it is not necessarily 
quoted in the order as found in the bill of exceptions 
but as it relates to the sequence of events as appellant 
approached and attempted to cross the intersection on 
the crosswalk. In this respect appellant, Shafeek Farag, 
testified as follows: 

“Q- Now, Mr. Farag, as you came out of the Labor 
Temple and went up toward the intersection 
to the north, were you traveling at a rapid 
pace? 

A- What do you i rmean ‘rapid pace’? 
Q- Well, — 

A- Ordinary walking pace. 

Q- Was it raining at that time? 

A- It was raining. i 

Q- From the curb up to the center of this street 
youjwere just normally pealengs 

A- Normal walking. 
Q- Now at any time from ‘the time you left the 
Labpr Temple until you reached the point of 


me ct, did you run? ) 


Q- You! have indicated id * you were going out 
in the street crossing Q going north at the 
crosswalk? ; 

A- Yes, sir. 

Q- On the west side of 11th Strect? 

A- Yes;; sir. ; 

Q- Now when did you first see a car, if you re- 
member? 

A- I saw it when I was standing on this curb here 

(indicating). 
Q- Will you please make a number ‘5’ and put a 
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circle around it, the number indicating the 
point on Exhibit 1 where you were when you 
first saw Mrs. Weldon’s car? (Witness com- 
plies.) 

* * * Where was Mrs. Weldon’s car when you 
were at point ‘5’? 

Somewhere along this street here (indicating). 
Well, could you estimate it in car lengths or 
some other unit? 

No. I would say it was somewhere in the mid- 
dle of that block (indicating). That is an ap- 
proximation. 

Would it be fair to say os acai ea a half 
block? 

Approximately. 

Now would you with that pencil put a number 
‘6’ on Exhibit 1 to show approximately where 
Mrs. Weldon’s car was when you first saw it? 
Supposing this is a block (indicating), call this 
a block. I don’t know how far is a block, but 
supposing this is a block (indicating), then if 
the middle of the block would be here (indi- 
cating)—of course there are two lanes here 
(indicating)—then her car was in the middle 
of the block and it would be ‘6’ here—middle 
of the block. 

Now tell what happened? 

Then I started crossing the street— 

Well, had you stepped into the street before 
you saw her? ; 

No. 

You were still up: on the sidewalk on 11th 
Street? 

Yes, 

And you had not reached the curb? 

No. 

How far from the curb were you? 

A couple of steps. 
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And at that point when you were a couple of 
steps south of the curb, you saw Mrs. Weldon’s 
car to your right approximately half a block 
away? 

Yes. 

Now what other traffic, if any, did you ob- 
serve on Q Street? 

There was no other traffic in the street except 
a car coming after her. 

Now was there any traffic on the street west 
of the intersection and toward your left, as 
you went up to the sidewalk? 

No, there was none. 

Now, Mr. Farag, I take it that your testimony 
is that you stepped out into the street—off the 
curb and onto the street, is that correct? 
Correct. 

And did you watch the Weldon car? 

I was all the time. 

And your testimony is that you proceeded north 
across the street? 

Yes. 

And did you continuously watch the Weldon 
car up to the time of the impact? 

Yes. 

You started crossing the street? 

* * * when I was in the second—in this lane 
here (indicating)— Is that the inside lane? 
Yes. 

The first after the middle line. 

Would you make an approximate circle and 
number it ‘3’? (Witness complies.) 

I believe your testimony is that ‘3’, with a cir- 
cle around it, represents where you were when 
Mrs. Weldon’s car was at the beginning of the 
intersection. Is that correct? 

Correct. 
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Now you didn’t stop at all at any time before 
you reached point ‘3’, did you? 

No. 

Now when you were at point ‘3’ you saw, you 
observed, the Weldon car at that time? 

Yes. 

And at that time you testified she had not en- 
tered the intersection on the other side of the 
street? 

No, she was about at point ‘7,’ where the place 
is marked ‘7.’ 

How far over the center line were you? 
Well, I was— I would say I was about the 
middle of the lane. 

And which lane? 

Her lane. The lane in which her car was. 
That would be the inside lane for westbound 
traffic on Q Street? 

Correct. 

Then is No. 3 supposed to represent approxi- 
mately the middle of that lane? 
Approximately so. 

Now what do you mean by ‘the beginning of 
the intersection’? 

Somewhere here (indicating). 

Now would you take— 

Do you want me to write ‘7’ here? 

Would you put a ‘7’ with a circle around it? 
(Witness complies.) 

Is that correct that that ‘7’ is intended to rep- 
resent the position of Mrs. Weldon’s car at the 
time you were at what you have— 

In her lane, 

(Continuing with the question) indicated as 
3’ on this Exhibit 1? 

Correct. 

That ‘7’ you have placed on Exhibit 1 to rep- 
resent the position of Mrs. Weldon’s car when 
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you were at point ‘3’ on Exhibit 1? Would 
that be the front end of her car? 

A- What? 

Q- The front end of her car? 

A- What do you mean by ‘front end of her car’? 

Q- Well, the front of her car had eee up to 
point ‘7’? 

A- Yes. 

Q- Now, in your own words, tell what happened 
about that time. 

A- Well, about that time I was hit by the other 
car— the car that was coming from this direc- 
tion (indicating). 

Q- You have later learned that was Mrs. Weldon’s 
car and she was driving? 

A- Yes, sir. 

Q- Would you indicate with the number ‘4’ ap- 
proximately, if you know, where the car hit you 
at the intersection in the street there? 

A- What do you mean by that exactly? 

Q- Well, did you go further than ‘3’? You indi- 
cated you saw the car there. 

A- Well, I would say I was somewhere around— 
well, here (indicating). 

Q- Mark that with a ‘4’. 

A- 4, 

Q- Now, Mr. Farag, is it correct that point ‘4’ 
which you have placed on Exhibit 1, I believe 
you testified that that is where Mrs. Weldon’s 
car struck you? Is that correct? 

A- Approximately. 

Q- You had taken— Is this right, you had taken 
a few steps further north? 

A- Yes, a few steps—-a few speedy steps. 

Q- To the north? 

A- To the north. 

Q- When you got in the middle of the street or a 
little beyond it? 
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Yes, 

You have used the term, in describing your 
going from point ‘3’ to point ‘4’ on Exhibit 1 
as a few speedy steps. Is that correct? 

More than the usual pace that I was walking. 
When you used the term ‘speedy steps,’ would 
that be the same as running? 

No. 

I think you stated you saw the defendant’s 
car coming right towards you. Is that what 
you said? 

Yes, sir. 

You took a few, is that the best— 

I wouldn’t be able to estimate how many. 

And the circle and number ‘4’, or the circle 
around number ‘4’, you placed that on there 
to represent the point of impact? 

Correct. 

And that is a few speedy steps north of the 
point ‘3’, which is the middle of the lane in 
which she was traveling? 

Correct. 

She maintained a straight course? 

She maintained a straight course, but I wouldn’t 
state that she was exactly in the lane. She 
could have been a little off the lane or on the 
line, or it could be that way, because the street 
was wet.” 


If a jury believes this testimony, which it would have 
a right to do, it is my opinion appellant would not be 
guilty of any negligence which contributed to his in- 
jury sufficient to defeat any right to recover which he 
might otherwise have. I realize there is evidence to the 
contrary, including that of Charles Floyd Pidgeon who 
was driving a car east on Q Street and observed the man- 
ner in which appellant started across Q Street; that of 
Louis Plisek who was following appellee west on Q 
Street while driving a truck and who saw appellee’s 


564 NEBRASKA REPORTS [Vou. 163 
Farag v. Weldon 


car hit appellant; that of police officer Arthur A. Walker 
who talked with appellant that night at the hospital and 
who testified as to how appellant told him the accident 
happened; and that of appellee herself, including where 
the damage to her car occurred. All of this presents a 
very different picture as to the manner in which and 
where the appellant crossed the street and where the 
accident happened. In my judgment the final decision as 
to who was telling the truth in this respect is one of 
fact for a jury and not one of law for this court. 

The majority opinion also infers the evidence does not 
disclose a situation from which a jury could find that 
appellee was guilty of negligence. First, in my judg- 
ment, section 39-751, R. R. S. 1943, has no application to 
the factual situation here presented. However, I think 
section 701(c) of Ordinance 5699 of the City of Lincoln 
does. It provides: “Right of Way. (c) Pedestrians. 
The driver of any vehicle upon a street within the city 
shall yield the right of way to a pedestrian crossing 
such street within any crosswalk; provided, however, at 
intersections where traffic is regulated by a traffic officer 
or an automatic traffic signal, the pedestrian, to be en- 
titled to the right of way, must be proceeding in accord- 
ance with the directions of such traffic officer or auto- 
matic traffic signal regulating the movement of traffic at 
such intersection.” 

It was stipulated no officer was directing traffic at this 
intersection at the time of accident nor was the inter- 
section controlled by an automatic traffic signal. It was 
therefore appellee’s duty to yield the right-of-way to 
appellant if a jury believed his testimony as to how and 
where he was crossing the street and appellee cannot ex- 
cuse herself by saying, as she did, that she did not see 
him through the space cleared on her windshield by the 
wipers until she struck him. She was duty bound to 
look and see what was in plain sight. Under this situa- 
tion it is my opinion it was a question for a jury to de- 
termine whether or not she maintained a proper look- 
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out and, if not, whether such failure caused her not to 
observe appellant until it was too late to avoid hitting 
him. 


Betty Lou BRESLEY, APPELLEE, V. O'CONNOR INCORPORATED 


ET AL., APPELLANTS. 
80 N. W. 2d 711 


Filed January 25, 1957. No. 34034. 


Highways. The rules of the road fixed by section 39-741, R. R. 
S. 1943, extend to all public highways, however created, and 
to all roads not public highways if used for travel by the public. 
Where construction work on a highway has been com- 
pleted and, although not officially opened to public travel, is 
being used by the general public, the highway is a public high- 
way, and the statutory rules of the road are applicable thereto. 
Automobiles: Negligence. The duty of a guest riding in an 
automobile is to use care in keeping a lookout commensurate 
with that of an ordinarily prudent person under like circum- 
stances. 


A guest is not required to use the same degree 
of care as the driver of the automobile. If a guest perceives 
danger, or should have perceived it under the circumstances 
shown by the evidence, a duty to warn the driver arises. 
Ordinarily, however, a guest need not watch the road or advise 
the driver in the management of the automobile. 

Negligence: Trial. Where there is no evidence to sustain a 
finding of contributory negligence, the court did not err in 
failing to submit such issue to the jury. 

Appeal and Errer. Harmless error in the admission of evidence 
is not sufficient ground for the reversal of a judgment. 

The admission in evidence of the life expectancy tables 
held to be without error. 

Trial. A verdict may be set aside as excessive only when it is 
so clearly exorbitant as to indicate that it was the result of 
passion, prejudice, or mistake, or that it is clear that the jury 
disregarded the evidence or controlling rules of law. 
Automobiles. The duty of a driver of a motor vehicle to sound 
a horn or give a warning of its approach is not an absolute 
one but it depends upon the circumstances. 

Appeal and Error. It is not error to submit the issue of future 
pain and suffering to the jury when the evidence shows proof 
of the same with reasonable certainty. 
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11. Trial. Instructions given to a jury must be construed together, 
and if, when considered as a whole, they properly state the law, 
it is sufficient. 


APPEAL from the district court for Polk County: H. 
EMERSON KoKJER, JUDGE. Affirmed. 


John E. Dougherty, for appellants. 


Wear, Boland & Mullin and Robert E. McCormack, for 
appellee. 


Heard before Srmmons, C. J., CARTER, MESSMoORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


MeEssmok:E, J. 

This is an action at law brought by Betty Lou Bresley, 
plaintiff, in the district court for Polk County, against 
O’Connor Incorporated, Ray F. O’Connor, and Derald 
L. Nelson, defendants, to recover damages for personal 
injuries sustained by the plaintiff resulting from a col- 
lision between the automobile in which she was riding 
as a guest, being driven by her husband Milo Bresley, 
and an International tractor and semitrailer being driven 
by Derald L. Nelson, an employee of O’Connor Incor- 
porated. The trial was had to a jury which returned 
a verdict in favor of the plaintiff for $17,500. Each of 
the defendants separately filed a motion for new trial, 
all of which motions were overruled. From the order 
overruling the motions for new trial, the defendants 
appeal. 

The accident occurred on November 7, 1954, at about 
8:20 p.m., at the intersection of State Highway 92 and 
U. S. Highway No. 30A with U. S. Highway No. 81, at a 
point 3 miles west of Osceola in Polk County. State 
Highway No. 92 and U. S. Highway No. 30A are the same 
in this area, and will be referred to as Highway No. 30A. 
U. S. Highway No. 81 will be referred to as Highway 
No. 81. The automobile in which the plaintiff was riding 
will be referred to as the Bresley car; the International 
tractor and semitrailer as above designated as the de- 
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fendants’ truck or unit; Betty Lou Bresley as plaintiff; 
and the defendants’ driver as Nelson. 

Highway No. 30A runs east and west and intersects 
Highway No. 81 from the south. There is a county road 
from the north that intersects Highways Nos. 30A and 
81. There are cement islands dividing east-west traffic 
lanes on Highway No. 30A. There is a storage area 
which extends 375 feet east of the junction of Highways 
Nos. 30A and 81, for westbound vehicles desiring to ex- 
ecute a left turn. The intersection is 49 feet wide from 
the north edge of Highway No. 30A south to the north 
point of the cement island dividing Highway No. 81 as 
it intersects from the south. From the north edge of the 
storage portion of the island running east of the junc- 
tion to the northernmost point of the island dividing 
Highway No. 81 from the south, is 21 feet. The island 
dividing Highway No. 30A west of the intersection has 
no refuge area. Highway No. 30A is level and free from 
curves or obstructions for a considerable distance both 
east and west of the junction. The intersection is a four- 
way intersection. There were no stop signs or traffic 
control signs of any kind facing eastbound traffic on 
Highway No. 30A at the time of the accident. The 
weather was good; and the highway was dry and in 
good traveling condition. 

The record discloses that the plaintiff's husband, an 
officer in the Air Force stationed at Offutt Air Force 
Base at Omaha, formerly lived at Ord, Nebraska, and had 
made a trip to Ord to visit his parents, leaving Omaha 
after work on Friday night before the accident. He was 
driving a 1951 Mercury automobile and was accompanied 
by his wife, the plaintiff. They left Ord about 6 p.m., 
Sunday. The plaintiff sat in the front seat next to her 
husband. When they left Ord they followed the main- 
traveled highway to St. Paul where they stopped for a 
few minutes, then drove south of St. Paul 2 or 3 miles 
and turned to the east on Highway No. 92. The route of 
Highway No. 92 brought them to the viaduct north- 
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east of Central City. Passing over the viaduct, they 
proceeded east on Highway No. 30A. They observed no 
obstacles such as barricades or flares blocking the high- 
way. They proceeded east on Highway No. 30A which 
was newly paved. The new pavement started 2 or 3 
miles after they crossed the viaduct and continued down 
to the point where the accident occurred. The car was 
in good mechanical condition, and a speed of 45 miles 
an hour was maintained most of the time. The lights 
were on. They observed other traffic on the highway as 
they drove east from the viaduct to the scene of the 
accident. As the Bresley car proceeded east at 45 miles 
an hour and was 500 or 600 feet from the intersection, 
the driver noticed westbound traffic traveling on the 
north side of the highway. All he could see at that dis- 
tance was bright lights approaching from the east. He 
started to slow down, and had his foot off the footfeed 
with no intention of going through the intersection. 
He placed his foot on the brake. He dimmed his lights 
several times, changed from high beam to low beam, in 
an endeavor to get the oncoming vehicle to dim its lights. 
No change was noted in the headlights of the oncoming 
vehicle. When plaintiffs driver arrived 70 or 80 feet 
from the intersection, he noticed the vehicle approaching 
from the east starting to cut across the south section of 
the north part of the highway. The vehicle was turning 
to the left onto Highway No. 81 to proceed south, and 
was traveling in a southwesterly direction across the in- 
tersection. It started to turn before getting to the center 
line of the highway and did not slow down from the 
time it first went into the turn until the time of the im- 
pact. He estimated the speed of the vehicle at about 
15 miles an hour. The Bresley car, when 70 or 80 
feet from the intersection, was traveling close to 35 miles 
an hour. In going into the intersection with its wheels 
sliding, it was traveling about 4 miles an hour. It 
swerved slightly to the right when it arrived at the 
intersection and was practically standing still at the time 
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of impact. The left side of the Bresley car and the right 
front of the truck came together. After the impact, the 
Bresley car was moved approximately 3 feet sideways to 
the southwest. The driver of the Bresley car did not 
sound its horn, neither did the driver of the truck. 
After the impact, the plaintiff was slumped over in the 
front seat. She appeared to be unconscious, was bleeding 
from the head, and was in pain. She recovered so she 
could talk to her husband, and remained in the car 
until the ambulance came to take her to the Osceola 
hospital. 

The plaintiff's driver further testified that all of the 
Bresley car was on Highway No. 81 at the time of the 
impact; that when the Bresley car was 60, 70, or 80 feet 
west of the intersection he applied the brakes and tried 
to stop; and that any vehicle coming west had the possi- 
bility of proceeding straight west, turning to the right to 
proceed north, turning to the left to proceed south, or 
- pulling into the storage lane and stopping until east- 
bound traffic cleared the intersection. 

The defendants’ driver testified that defendants’ truck 
was equipped with two lights on each corner, a cluster 
of three lights and four stop lights on the rear, but there 
was no mechanical signal on the truck. The over-all 
length of the truck and trailer was 45 feet. He was 
hauling a cargo of 18 tons. He left Weston, Nebraska, at 
about 6:30 p.m., and stopped at Shelby about 15 minutes 
to check the clearance lights and replace a bulb in the 
cluster at the back of the trailer. He then left Shelby 
for Hutchinson, Kansas. He followed Highway No. 
30A up to the junction of Highway No. 81 where the 
accident happened. As he proceeded out of Osceola he 
passed a truck just over the crest of a hill. His speed at 
that time was 40 to 42 miles an hour. After passing the 
truck he pulled back into his lane of traffic and stayed 
there until he arrived at the storage space. He was 
traveling 15 to 20 miles an hour at that time. He 
pulled into the storage space. The lights on his truck 
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were on low beam as he came close to the intersection, 
and about half way through the storage space he gave 
a signal with his left arm to indicate a turn to the left. 
He continued to retain the signal up to the time he 
started to make the turn. At the time he gave the signal, 
he slowed the truck down. Just before he made the 
turn he shifted into third gear, which is a good pulling 
gear. When he first saw the Bresley car it was some 
distance to the west. He could not estimate the distance. 
His truck was then 10 or 15 feet from the corner of the 
intersection. He made a turn to the southwest. The 
tractor was almost across the eastbound lane and its 
front end could have been a little on Highway No. 81 
at the time of the impact. He heard no sound of a horn 
coming from a westerly direction. He heard brakes 
squealing. The impact caused the truck to slide to the 
east a few feet. After the impact, the rear wheels of 
the truck were still on Highway No. 30A and the tractor 
part of the unit was on Highway No. 81. 

On cross-examination he testified that he swung the 
front end of the defendants’ unit toward the west to 
enable the trailer to clear the island, proceeding in a 
southwesterly direction sometime before going into the 
turn. When he saw the Bresley car just a moment be- 
fore the impact, he did not turn his wheel to try to avoid 
the accident, but proceeded straight into the side of 
the Bresley car at 10 miles an hour. 

The plaintiff testified that she saw nothing unusual 
while proceeding east on Highway No. 30A. Getting 
close to the point of the accident, she remembered seeing 
headlights in the distance coming from the east. The 
radio on the dashboard of the Bresley car was turned 
on. She was bending over it, trying to dial to a different 
station. She then noticed a slight change in the speed 
of the Bresley car. The car seemed to be slowing down 
a little. She glanced at the road and could see in the 
distance what appeared to be an intersection. She did 
not think anything about it. She glanced at the speedo- 
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meter and noticed the speed was 40 miles an hour. 
After feeling the car decelerate, she went back to dial- 
ing the radio. The next thing she knew her husband 
slammed on the brakes and yelled. He swerved the car 
to the right, and as this was happening there were two 
headlights shining in her face. That was the last she 
remembered. When she first regained consciousness 
she was slumped over in the front seat. 

A state patrolman investigated the accident, arriving 
at the scene about 9:30 p.m. Neither the plaintiff nor 
the driver of the Bresley car was there. The driver of 
the defendants’ truck was there. The vehicles were in 
the same position they were in at the time of the accident. 
The left side of the Bresley car was damaged. The 
right front of the truck was damaged. The eastbound 
car laid down skid marks from all four wheels for a 
distance of 64 feet toward the southeast. The patrol- 
man was unable to find any skid marks made by the 
truck. The defendants’ driver gave his speed as 15 to 
20 miles an hour. There is an island that divides High- 
way No. 81 as it comes from the south toward the inter- 
section. The Bresley car was approximately 3 feet west 
of the island and approximately in line with the south 
edge of the pavement running east and west, facing in 
a southeasterly direction with the rear wheels of the car 
about in line with the south edge of the pavement. The 
driver of the truck stated that he was going west on 
Highway No. 30A. He started to pull over to the left- 
hand side of the highway to make a left turn. He saw 
a car coming from the west. He thought this car would 
stop, because he was under the impression that the 
road to the west was closed. He signaled for a left 
turn and proceeded to turn to the left. When this wit- 
ness contacted the driver of the Bresley car, he said he 
was traveling east; that he saw the headlights of on- 
coming traffic; and that he slowed down and the truck 
turned directly in front of him. He saw no turn signals 
on the truck. The storage area for traffic going west is 
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for a vehicle attempting to make a left turn to turn into 
so that vehicles behind will be able to pass in safety, and 
to give the vehicle making the turn a space of refuge to 
stop in and wait for oncoming traffic and be out of the 
main-traveled portion of the highway. 

A trucker proceeding west out of Osceola on Highway 
No. 30A the evening of the accident testified that there 
is a rise approximately half a mile east of the intersec- 
tion. While he was driving on the crest of this hill at 
a speed of 35 miles an hour, a truck going faster than 
he was, at a speed of approximately 45 miles an hour, 
passed him and then slowed down. He closed in on 
this truck and was 400 to 500 feet back of it when it 
started to make a turn to the left. At that time he 
saw lights coming from the opposite direction. He be- 
lieved the car coming from the west was 1,000 to 1,500 
feet from the intersection when he first saw it. The 
truck was approximately 200 feet from the intersection. 
The truck pulled into the storage space and started to 
make the turn. The stop lights of the truck were on for 
some time. He estimated the speed of the truck at 15 
to 20 miles an hour when it started to negotiate the 
turn to the south onto Highway No. 81. He could not 
see a signal given by the driver of the truck, and was in 
no position to see the car approaching from the west. 
Neither did he see the impact. The turn made by the 
truck driver was a “sharp” turn. He did not hear the 
defendants’ driver sound a horn. The impact occurred 
in the southwest quarter of the intersection. 

The defendants contend that the evidence is insuffi- 
cient to sustain the verdict, and that the verdict is con- 
trary to law. 

In connection with this assignment of error, the de- 
fendants assert that the plaintiff and her husband, at 
the time of the accident, had full knowledge and notice 
that the highway upon which they were traveling was 
closed to traffic. 

Section 39-741, R. R. S. 1943, provides in part: “(5) 


Vou. 163] JANUARY TERM, 1957 573 


Bresley v. O’Connor Ine. 


The term ‘highway’ includes every way or place of what- 
ever nature open to the use of the public, as a matter of 
right, for the purposes of vehicular travel, but shall 
not be deemed to include a roadway or driveway upon 
grounds owned by private persons, colleges, universities 
or other institutions. (6) The term ‘private road or 
driveway’ includes every road or driveway not open 
to the use of the public for purposes of vehicular travel. 
(7) The term ‘intersection’ includes the area embraced 
within the prolongation of the lateral curb lines or, if 
none, then the lateral boundary lines of two or more 
highways which join one another at an angle, whether 
or not one such highway crosses the other.” 

The defendants contend that the highway involved 
in the instant case was not opened officially for travel 
until the Monday following the accident which occurred 
on Sunday night, therefore, the road was not a public 
highway and the rules of the road were not applicable 
thereto for the reason that the Bresley car would be 
the same as proceeding from a private driveway; that 
a higher degree of care is required of a driver enter- 
ing a public highway from a private driveway; and 
that such driver is required to yield the right-of-way 
to vehicles approaching on such public highway. § 39- 
752, R. R. S. 1943. 

There is considerable testimony with reference to 
the highway in question being under construction and 
the placing of detour signs, blockades, and other warn- 
ing signs to travelers not to drive on the highway. The 
highway was completed some 2 weeks or 30 days prior 
to its being officially opened, and was used by the pub- 
lic without interference on the part of public officials, 
and apparently with their knowledge and consent. In 
the vicinity of the accident and at the intersection there 
were no warning signs, flares, or warning devices of 
any type or kind to put a traveler on notice that the 
highway was closed. There was nothing to indicate or 
bring notice to the plaintiff or the driver of the Bresley 


574 NEBRASKA REPORTS [Vou. 163 


Bresley v. O’Connor Inc. 


car that the highway was not open to the public for 
travel. 

Does the fact that the highway was not officially opened 
until the day following the accident raise the question 
as to whether or not the intersection of Highway No. 
30A and Highway No. 81 was actually an intersection 
within the meaning of the statute providing rules of 
the road to be observed at intersecting streets and high- 
ways? Does this fact also raise the question that the 
Bresley car was being driven on a private way, charg- 
ing such driver with a higher duty of care in approach- 
ing and entering a main highway than he would be 
charged with in operating a vehicle on a main highway? 

In Nygaard v. Stull, 146 Neb. 736, 21 N. W. 2d 595, 
this court held: “The rules of the road fixed by section 
39-741, R. S. 1943, extend to all public highways, however 
created, and to all roads not public highways if used for 
travel by the public.” It must be concluded that the 
Bresley car was traveling on a public highway and not 
on a private road, and Highway No. 30A and Highway 
No. 81 intersect where the accident occurred. Within 
the meaning of the statute, it is an intersection. 

Our research discloses no Nebraska cases similar to 
the case at bar involving the question of open and closed 
highways. There are cases from other jurisdictions that 
deal with the question. Petersen v. Jansen, 236 Wis. 
292, 295 N. W. 30, involved an automobile accident which 
occurred on a newly-laid state highway which had not 
been opened to public travel, was barricaded to prevent 
its use as a highway, and was placarded with a sign pro- 
hibiting public use as such. There was a 20-foot strip 
of usable, perfectly safe highway. The plaintiff was 
an employee of the contractor and was using the high- 
way for business purposes. The defendant drove around 
a barricade and proceeded along the newly-laid high- 
way. The plaintiff saw the defendant 500 or 600 feet 
away from him. He was conscious of the approaching 
vehicle until the time of the accident. The plaintiff’s 
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principal contention was that the defendant, who passed 
the barricade shutting off this highway and who violated 
the notice prohibiting its use for travel, traveled the 
closed highway at his peril, and that he was a trespasser. 
The court said that the plaintiff was aware of the de- 
fendant’s truck being on the highway from the time he 
saw it until the time of the accident; and that the plain- 
tiff owed the driver of the truck and its occupants the 
duty at least not to increase their danger or injure them 
by active negligence. This rule would apply even if 
defendants were held to be trespassers. The jury found 
him guilty of active negligence and of greater negli- 
gence than the defendant. Under these circumstances, 
the fact that the road was barricaded was of no mater- 
iality, and the principal contention of the plaintiff must 
fail. The court did state that the statutory rules of 
the road were not applicable. 

A case more closely in point is Pestotnik v. Balliet, 
233 Iowa 1047, 10 N. W. 2d 99, which involved an acci- 
dent that occurred on a cutoff that had been recently 
constructed and not officially open for travel, but was 
being used by the public generally. The appellant ar- 
gued that the statutes relative to the law of the road 
did not apply, in that the record failed to show that 
either the cutoff or Highway No. 169 were open for 
vehicular travel. There was some evidence that there 
were Signs on the cutoff and on Highway No. 30 to the 
effect that the cutoff was under construction. There 
was nothing to indicate that Highway No. 169 was of- 
ficially closed. The cutoff was not officially open the 
day of the accident. The defendant admitted that while 
coming onto the cutoff from Highway No. 30, he noticed 
a sign “Road under construction.” The court said: 
“We do not think that construction work on the high- 
ways would nullify or render inoperative the rules of 
the road.” 

The fact that the highway may not have been officially 
reopened by edict of the Department of Roads and 
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Irrigation is of no materiality under the facts of the 
instant case. The statutory rules of the road are appli- 
cable. The defendants’ contention is without merit. 

The defendants contend that the trial court erred in 
not submitting to the jury the question of contributory 
negligence on the part of the plaintiff. The defendants 
pleaded contributory negligence on the part of the plain- 
tiff which, cooperating and concurring with the negli- 
gence of her hushand, the driver of the car in which 
the plaintiff was riding, was the proximate cause of the 
accident. 

The defendants assert that the plaintiff was riding in 
the front seat; that she felt the car decelerate 500 or 
600 feet back of the intersection; that she looked up 
and knew they were approaching the intersection; that 
she could see the lights of a vehicle approaching from 
the east coming west on the north side of the highway; 
and that she returned to tuning the car radio and paid 
no further attention, nor did she say anything to her 
husband or do anything for her own safety. The plain- 
tiff had no knowledge of any negligent driving on the 
part of her host, or of impending danger on the high- 
way. There is nothing to indicate that the plaintiff 
should have known that the highway was not officially 
open to travel, nor was she required to anticipate just 
what movement the truck would make. 

This court, on many occasions, has passed upon the 
duty of a guest riding in a car to the host. In Bartek 
v. Glasers Provisions Co., Inc., 160 Neb. 794, 71 N. W. 
2d 466, this court said: “ ‘Ordinarily, the guest passen- 
ger in an automobile has a right to assume that the driver 
is a reasonably safe and careful driver; and the duty to 
warn him does not arise until some fact or situation 
out of the usual and ordinary is presented.’ Lewis v. 
Rapid Transit Lines, 126 Neb. 158, 252 N. W. 804. See, 
also, Hamblen v. Steckley, 148 Neb. 283, 27 N. W. 2d 178.” 

“The duty of a guest riding in an automobile is to 
use care in keeping a lookout commensurate with that 
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of an ordinarily prudent person under like circumstances. 
The guest is not required to use the same degree of 
care as devolves upon the driver. If the guest perceives 
danger, or if at certain times and places should antici- 
pate danger, he should warn the driver. Ordinarily the 
guest need not watch the road or advise the driver in 
the management of the automobile.” Styskal v. Brickey, 
158 Neb. 208, 62 N. W. 2d 854. 

Where there is no evidence to sustain a finding of 
contributory negligence it is error to instruct on the 
subject and thereby submit to the jury an issue not 
supported by evidence. See Scott v. Service Pipe Line 
Co., 159 Neb. 36, 65 N. W. 2d 219. The trial court did 
not err in not submitting the issue of contributory negli- 
gence to the jury. 

The defendants complain of rulings made by the trial 
court in striking certain testimony of defendants’ driver, 
Nelson; in permitting, over objections, a witness to test- 
ify that he had not been arrested for using the highway; 
and in sustaining objections to patrolman Clark’s testi- 
mony with reference to certain road signs and detour 
signs. With reference to the last proposition, there was 
evidence of other witnesses as to road signs and detour 
signs on this highway. We find no prejudicial error in 
the ruling of the trial court. In any event, it was at 
most harmless error and insufficient to cause a reversal 
of the judgment. See Gorman v. Bratka, 139 Neb. 84, 
296 N. W. 456. 

The defendants contend that the trial court erred in 
admitting the expectancy tables in evidence for the 
reason that there was no evidence introduced by the 
plaintiff that the injuries sustained by her were of a 
permanent nature, citing Welstead v. Ryan Const. Co., 
160 Neb. 87, 69 N. W. 2d 308. 

The life expectancy tables were admitted into evi- 
dence upon testimony of both plaintiff and defense spe- 
cialists that the plaintiff was disabled with pain at the 
time of trial, some 14 months following the accident. 
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The plaintiff’s doctor testified this pain might last for a 
period of months, or it might continue indefinitely. The 
defendants’ specialist found no functional disability, but 
testified that while the pain itself was evidence of per- 
manent disability, he expected the pain to lessen with the 
passage of time. The plaintiff and all the doctors were 
allowed to testify with reference to continued pain, its 
probable duration, and the conclusion that this was the 
only permanent disability involved. Dr. Redgwick was 
permitted to testify without objection concerning the 
sizeable extent of the callus formation, the lasting effect 
of traumatic miscarriage, and the permanent disability 
associated with Caesarean sections. The defense made 
no effort to exclude any of this testimony. The evidence 
tends to show eight serious fractures in vital portions 
of plaintiff's body, a brain concussion resulting in tempo- 
rary unconsciousness, and a lessening of plaintiff’s 
chances to ever again give a normal birth. The evidence 
tended to prove some permanent injury and disability 
to the plaintiff, but this issue was not submitted to the 
jury. The record discloses no indication that the ad- 
mission of the expectancy tables into evidence preju- 
diced the jury. See, Lyons v. Joseph, 124 Neb. 442, 246 
N. W. 859; Mischo v. Von Dohren, 126 Neb. 164, 252 N. 
W. 830. 

The defendants contend that the verdict was ex- 
cessive. The record discloses that the plaintiff sustained 
a brain concussion which caused a temporary loss of 
consciousness, a severe laceration of her head which 
eventually resulted in suturing, severe shock, bleeding, 
continuous pain, and mental anguish. Her pelvic bones 
were fractured in three places, on both sides of the pubic 
bone and in the sacrum area, and four of her ribs were 
fractured, plus a fractured vertebra. She was removed 
from the Osceola hospital and transferred to the Offutt 
Air Force Base hospital. She underwent 7 days and 
nights of irregular child labor without the benefit of 
heavy narcotics to relieve the pain, and then underwent 
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surgery in giving premature birth to her child. She 
spent 26 more days in the hospital, suffering pain from 
her fractures. The next 10 days she spent on crutches, 
followed by 13 months of backache, rib ache, shoulder 
ache, and limping about the house. She was unable to 
do her housework or engage in any of her normal recrea- 
tional activities. There is no showing in the record to 
indicate passion or prejudice on the part of the jury in 
arriving at the verdict. 

“A verdict may be set aside as excessive only when 
it is so clearly exorbitant as to indicate that it was the 
result of passion, prejudice, or mistake, or that it is clear 
that the jury disregarded the evidence or controlling 
rules of law.” Remmenga v. Selk, 152 Neb. 625, 42 N. 
W. 2d 186. 

“The question of the amount of damage is one solely 
for the jury and its action in this respect will not be 
disturbed on appeal if it is supported by evidence and 
bears a reasonable relationship to the elements of in- 
jury and damage proved.” Peacock v. J. L. Brandeis 
& Sons, 157 Neb. 514, 60 N. W. 2d 643. See, also, 
Crecelius v. Gamble-Skogmo, Inc., 144 Neb. 394, 13 N. 
W. 2d 627. 

We conclude that under the evidence and the cited 
authorities the verdict is not excessive. 

The defendants contend that the trial court erred in 
submitting to the jury the question of the negligence 
of defendants’ driver in failing to sound his horn. 

In instruction No. 1, the court recited the charges 
of negligence pleaded by the plaintiff among which was 
the following: “He (defendants’ driver) failed to make 
timely sounding of his horn at any time before the col- 
lision when to have done so might have avoided the 
accident.” The defendants assert that defendants’ driver 
was excused from sounding his horn because the driver 
of the car in which the plaintiff was riding had knowl- 
edge of the truck approaching from the east when he was 
500 or 600 feet distant from where the accident oc- 
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curred. The evidence shows that at that time the truck 
was proceeding straight west on the north side of the 
cement island and could have in no way affected the 
movement of the Bresley car if its driver had continued 
straight west, turned to the right, or stopped in the 
storage lane to permit eastbound traffic to clear the 
intersection. It was the turning to the left across the 
lane of traffic going east which created the emergency, 
and if defendants’ driver had sounded his horn just be- 
fore making the turn or while in the process of making 
the turn, an accident might have been avoided. 

“The duty of a driver of a motor vehicle to sound a 
horn or give a warning of its approach is not an absolute 
one but it depends upon the circumstances.” Long v. 
Whalen, 160 Neb. 813, 71 N. W. 2d 496. 

The plaintiff had no advance warning that the auto- 
mobile she was riding in would suddenly cross paths with 
a second vehicle proceeding due west as the truck was 
doing. We conclude that the trial court did not com- 
mit prejudicial error as contended for by the defendants. 

The defendants complain of instruction No. 1, that 
the defendants’ driver failed to yield the right-of-way 
at the intersection, wherein the court, in reciting the 
charges of negligence in the plaintiff’s petition, stated: 
“He failed to yield the right of way to the plaintiff 
vehicle which was proceeding eastward in its own proper 
lane of traffic.’ The court instructed the jury on the 
rules of the road as the same apply to the instant case. 
The defendants do not attack such instructions. 

Regardless of which vehicle may have entered the 
intersection first, the defendants’ driver acquired no 
right-of-way to make the turn to the left until he gave 
a visible signal of his intention to do so. The arm signal 
which defendants’ driver claimed he made could in no 
event be seen by the occupants of the Bresley car. The 
truck was not equipped with signal lights. The trial 
court did not commit prejudicial error as contended for 
by the defendants. 
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The defendants complain that the trial court erred in 
giving instructions Nos, 21 and 22 on its own motion. 
These instructions had to do with the question as to 
whether or not the highway was open to public travel. 
This phase of the case has been discussed previously. 
As to instruction No. 21, it defined the term “highway” 
as provided for by statute. The court then told the jury: 
“Therefore if you find that on November 7, 1954 at the 
time of this accident the public highway between Clarks 
and the intersection of highways 30-A - 92 and 81 was not 
open to public traffic you will find that the machine 
in which plaintiff was riding was not, while on that 
section of the road, upon a public highway.” 

Instruction No. 22 is as follows: “Considerable evi- 
dence has been introduced relating to the question of 
whether or not highway 30-A and 92 west of the in- 
tersection where the accident occurred was closed or 
open for traffic. You should consider this evidence to- 
gether with all of the other evidence in the case in de- 
termining whether or not under the rules set out in 
these instructions the driver of defendants’ truck and the 
driver of the car in which plaintiff was riding exercised 
due care considering the condition of the highway and 
the traffic thereon.” 

The objection to the instructions is that they are in 
conflict and that one nullifies the other. It is apparent 
that the defendants make no objection to instruction 
No. 21, it being almost identical with an instruction 
tendered by the defendants on this subject. What in- 
struction No. 22 did was to submit to the jury the ques- 
tion of whether or not each of the drivers exercised 
due care considering the situation, the circumstances, 
the condition of the highway, and traffic thereon. We 
find no prejudicial error in the giving of such in- 
structions. 

The defendants complain of instruction No. 3 wherein 
the trial court virtually copied the reply of the plain- 
tiff. This instruction had reference to the plaintiff’s 
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driver having the Bresley car under reasonable con- 
trol and operating it at all times as a reasonable and 
prudent person, and, in addition, in copying that part 
of the reply to the effect that the highway was open to 
members of the general public 2 weeks prior to the time 
of the accident. The defendants assert such facts are not 
sustained by the evidence and the trial court com- 
mitted prejudicial error by copying that part of the 
reply in instruction No. 3. 

In Remmenga v. Selk, supra, this court said: “While 
this court has frequently criticized the practice of copy- 
ing pleadings into the instructions as a method of stating 
the issues to the jury, such practice does not constitute 
reversible error unless it has resulted in prejudice to 
the complaining party. The criticism is based primarily 
on the danger of including allegations of negligence 
upon which no evidence has been offered. It is funda- 
mental, of course, that it is reversible error to submit 
issues to a jury upon which no evidence has been offered. 
Where pleadings, though voluminous, are copied into 
the instructions as a statement of the issues to be de- 
termined, no error can be predicated thereon if there is 
evidence to sustain all the pertinent allegations included 
therein and prejudice to the complaining party does not 
otherwise appear. Franks v. Jirdon, 146 Neb. 585, 20 
N. W. 2d 597; Allen v. Clark, 148 Neb. 627, 28 N. W. 2d 
439.” 

We do not think the jury could have been misled by 
the language in view of the instructions as a whole, and 
therefore come to the conclusion that the trial court 
did not commit prejudicial error. 

The defendants contend that instruction No. 23 given 
by the trial court was prejudicially erroneous. 

Instruction No. 23 reads as follows: “If you find 
for the plaintiff you will then proceed to assess the 
amount of plaintiff’s damages at such sum as will fairly 
and reasonably compensate her for any and all injury, 
pain, suffering and loss which the evidence shows with 


VoL. 163] JANUARY TERM, 1957 583 


Bresley v. O’Connor Inc. 


reasonable certainty proximately to have been caused 
by defendants’ negligence. You should also consider 
and make allowance for any future pain and suffering 
of plaintiff if you find that the evidence shows with 
reasonable certainty that she will have such, as a result 
of defendants’ negligence, and if the evidence also shows 
with reasonable certainty how long it will continue. 
No allowance should be made upon the basis of conjec- 
ture or guess.” 

The defendants’ objection to the instruction is that 
it submits to the jury the question of future pain and 
suffering of the plaintiff which is not sustained by the 
record with reasonable certainty. The evidence shows 
that prior to the accident the plaintiff was in good health, 
The plaintiff suffered pain immediately after the acci- 
dent occurred and was suffering pain at the time of 
trial. According to the medical testimony, the plain- 
tiff would continue to suffer pain in the future for an 
undeterminable period. The court, by giving such in- 
struction, did nothing more than permit the jury to make 
allowance for such future pain and suffering of plaintiff 
as might be established by the evidence with reasonable 
certainty, contingent upon the evidence also showing 
with reasonable certainty how long such future pain 
and suffering might continue, and subject to the warn- 
ing of the court that no allowance should be made upon 
the basis of conjecture or guess. 

A plaintiff is required to prove that there is a rea- 
sonable certainty of future pain and suffering. See 
Crecelius v. Gamble-Skogmo, Inc., supra. See, also, 
McDuffie v. Root, 300 Mich. 286, 1 N. W. 2d 544. 

We find the evidence sufficient to warrant submis- 
sion of this issue to the jury, and the giving of the above 
instruction did not constitute prejudicial error. 

Where instructions given, considered in their entirety, 
fairly and adequately state the law, they are sufficient. 
See, Clausen v. Johnson, 124 Neb. 280, 246 N. W. 458; 
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In re Estate of Kinsey, 152 Neb. 95, 40 N. W. 2d 526; 
Brown v. Hyslop, 153 Neb. 669, 45 N. W. 2d 743. 
The verdict of the jury is amply sustained by the 
evidence. The judgment is affirmed. 
AFFIRMED. 


In RE APPLICATION OF RaymMonp L. MILLER For A WRIT 
oF HABEAS CORPUS. 


STATE OF NEBRASKA EX REL. RAYMOND L. MILLER, APPELLEE, 
v. N. P. CAvET?T, SHERIFF, FIRST AND REAL NAME UNKNOWN, 
ET AL., APPELLANTS. 

80 N. W. 2d 692 


Filed January 25, 1957. No. 34044. 


1. Appeal and Error. It is error for the district court to dismiss 
an appeal from the judgment of a county court for a defective 
or insufficient bond where the bond given substantially complies 
with the statutory provisions and is signed by a surety and 
approved by the county judge. 

2. Habeas Corpus: Appeal and Error. The words “acting under 
authority of a bench warrant issued by the Clerk of the District 
Court of Crawford County, Iowa,” following the name of the re- 
spondent sheriff in an appeal bond in a habeas corpus pro- 
ceeding, are mere surplusage and do not have the effect of 
chateing the issues or parties to the appeal. 


3. : In an appeal to the district court from an 
order discharging the relator in a habeas corpus proceeding, 
the relator assumes the position of plaintiff and the respondent 
that of the defendant within the meaning of section 27-1306, 
R. R. 8. 1948. 

4, : In an appeal to the district court in a habeas 


corpus proceeding, it is not required that a writ be issued by 
the district court. Jurisdiction over the parties obtains by 
virtue of the appeal. 


AppEAL from the district court for Johnson County: 
VIRGIL FALLoon, JuDGE. Reversed and remanded. 


Clarence S. Beck, Attorney General, Richard H. Wil- 
liams, Kent Emery, and Raymond B. Morrissey, for ap- 
pellants. 
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Robert S. Finn and Dwight Griffiths, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostauau, JJ. 


CARTER, J. 

This is an appeal in a habeas corpus proceeding from 
an order of the district court for Johnson County dis- 
missing the appeal of Arvid J. Olson, sheriff of said 
county, from the judgment of the county court discharg- 
ing the appellee from the sheriff’s custody. 

The motion to dismiss was based on three primary 
reasons: First, that the purported appeal bond was 
fatally defective; second, that the purported bond was 
not given by a party against whom the judgment was 
entered in the county court; and third, that the re- 
spondent sheriff failed to plead in the district court 
within the time prescribed by statute. The motion to 
dismiss was sustained generally and a dismissal of the 
appeal entered. 

The record shows that a petition for habeas corpus 
was filed on November 1, 1955, in the county court of 
Johnson County by the appellee, whom we shall here- 
after refer to as the relator. The writ was duly al- 
lowed and issued. The respondent sheriff filed an an- 
swer and return to the writ in which he stated in part 
that he was lawfully detaining and confining the rela- 
ter pursuant to a warrant executed and issued by the 
Governor of Nebraska on the request of the Governor 
of the State of Iowa. A reply to the answer and re- 
turn of the respondent Olson was duly filed. Upon the 
issues thus made, and after a hearing, the county court 
on November 8, 1955, discharged the relator and fixed 
the appeal bond at $500. Notice of appeal was given 
on November 10, 1955. An appeal bond was approved 
and filed by the county court on November 10, 1955. The 
relator was admitted to bail in the sum of $2,000 and 
an appearance bond was duly filed and approved on 
November 23, 1955. 
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The relator filed his petition for habeas corpus in the 
district court on December 27, 1955, the 49th day after 
the judgment was entered in the county court. On 
January 12, 1956, the respondent Olson, who will be 
treated as the appellant for the purposes of this ap- 
peal, filed a motion to strike portions of the petition. 
On March 23, 1956, relator filed a motion to dismiss the 
appeal, which motion was sustained on April 9, 1956. 
Notice of appeal to this court was given on April 16, 
1956. The correctness of the appeal to this court is 
not in controversy. 

It is contended by the relator that the appeal bond 
was fatally defective in that it provides that if judg- 
ment be adjudged against the respondent on appeal he 
will satisfy such judgment for costs instead of providing 
that the bond shall be double the amount of the judg- 
ment and costs, as required by section 24-544, R. R. S. 
1943. It is clear that the only money judgment that 
could be entered was for the costs of the action. The 
bond was therefore sufficient to meet the requirements 
of the statute. It cannot logically be said that a bond 
for double the amount of a judgment and costs must be 
given when no judgment in any amount was, or can 
be, entered. It is urged also that the bond is without 
effect for the reason that the indemnity provisions of the 
bond provide only that the surety shall pay the costs 
in full in case of an adverse decision without fixing 
therein the amount of the bond. The recitals in the 
bond show that the county court fixed the amount of 
the appeal bond in the sum of $500. While the bond 
is irregular in form, it is sufficient to lodge jurisdiction 
of the case in district court. The irregularities of the 
bond are such that the trial court could properly require 
the filing of an amended bond to eliminate the irregu- 
larities found in the original. It is not an appeal bond 
which is so fallacious as to be no bond at all. 

The bond was approved and filed by the county judge. 
Such a bond is not void although it fails to comply with 
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all the formalities of the law. In such cases the district 
court may permit or require the filing of a new bond, 
but it may not properly dismiss an appeal where it is 
possible to amend or replace the irregular bond. North- 
up v. Bathrick, 78 Neb. 62, 110 N. W. 685; Rube v. Cedar 
County, 35 Neb. 896, 53 N. W. 1009; Farrell v. Reed, 46 
Neb. 258, 64 N. W. 959; Thomas v. Carson, 46 Neb. 765, 
65 N. W. 899. 

It is next contended that the bond was not given by 
a party against whom the judgment was entered in the 
county court. The basis of this contention is that the 
respondent sheriff caused to be inserted in the bond a 
description of himself as “Sheriff of Johnson County, 
Nebraska, acting under authority of a bench warrant is- 
sued by the Clerk of the District Court of Crawford 
County, Iowa.” It is contended that in the county court 
the respondent was acting under a warrant executed 
and issued by the Governor of Nebraska, and that the 
change in terms in the bond has the effect of changing 
the parties and issues on the appeal. There is no merit 
to this contention. The issues are made up by pleadings 
and not the terms of the appeal bond. The use of the 
words “acting under authority of a bench warrant issued 
by the Clerk of the District Court of Crawford County, 
Iowa,” is an additional and unnecessary description, and 
constitutes a mere surplusage. The description of the 
respondent as the sheriff of Johnson County, Nebraska, 
properly identifies him as the person to whom the war- 
rant issued by the Governor was directed and the per- 
son who appeared as the respondent in the county court. 
There was, therefore, neither a change of parties nor is- 
sues resulting from the surplusage contained in the bond. 

The relator contends that on an appeal from the 
county court to the district court in a habeas corpus case, 
it is the duty of the respondent to file a petition in the 
district court under section 27-1306, R. R. S. 1943. The 
proceedings upon a writ of habeas corpus may be re- 
viewed as provided by law in civil actions. § 29-2823, 
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R. R. S. 1943. In the case of an appeal to the district 
court in a civil action the plaintiff in the court below 
shall be the plaintiff in the district court, and the parties 
shall proceed, in all respects, in the same manner as 
though the action had been originally instituted in the 
district court. § 27-1305, R. R. S. 1943. Section 27-1306, 
R. R. S. 1943, provides: “In all cases of appeal from 
the county court or a justice of the peace, the plaintiff 
in the court below shall, within fifty days from and 
after the date of the rendition of the judgment in the 
court below, file his petition as required in civil cases 
in the district court, and the answer shall be filed and 
issue joined as in cases commenced in such appellate 
court.” 

The foregoing-quoted statute clearly provides that the 
plaintiff, the moving party in the bringing of the action, 
is required to file his petition on appeal in the district 
court. In a habeas corpus proceeding the relator is the 
moving party and corresponds to the plaintiff in an ordi- 
nary civil action. This court considered this matter in 
In re Estate of Kothe, 131 Neb. 780, 270 N. W. 117, and 
therein stated: “The administrators contend that the 
heir at law is the plaintiff and, under this statute, was 
required to file a petition in the district court within the 
time designated, and that having failed to do so motion 
for nonsuit should have been sustained. We think this 
contention is unsound. The proceeding in the county 
court was instituted by the administrators in filing 
their final report and petition seeking its approval and 
allowance and for their discharge. They invoked the 
jurisdiction of that court and sought relief by their ac- 
tion. Pursuant to statute, notice was given of the hear- 
ing. The heir at law appeared, filed objections, con- 
tested the application of the administrators for discharge, 
and objected to allowance of their report on numerous 
grounds. While opposing litigants in that case were not 
designated as plaintiff and defendant, yet the adminis- 
trators were the ones who instituted the proceedings 
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and therefore stand as the plaintiffs. The heir at law 
resisted the demands of the administrators and occupies 
the position of defendant. We are of the opinion that, 
under the statute, it was the duty of the administrators 
to file petition in the district court and that such duty 
did not rest upon the heir at law. The motion for non- 
suit was properly denied.” See, also, In re Estate of 
Myers, 152 Neb. 165, 40 N. W. 2d 536. 

Under the foregoing authority the relator as the party 
instituting the proceeding in the county court stands in 
the position of plaintiff on appeal within the meaning of 
section 27-1306, R. R. S. 1943. The respondent having 
appeared in county court in resistance to the writ as- 
sumes the position of defendant on appeal. Conse- 
quently, the respondent was under no duty to file a 
petition on appeal in the district court as contended by 
the relator. 

It is contended also by the respondent that he is not 
required to file his answer and return to the writ in 
the district court on appeal until the district court issues 
a new writ. This contention has no merit. A writ was 
issued and served in the county court. Jurisdiction over 
the parties is obtained in the district court by virtue of 
the appeal. A second writ of habeas corpus is no more 
required on appeal than a second summons in an ordi- 
nary civil appeal. See Tail v. Olson, 144 Neb. 820, 14 
N. W. 2d 840. 

We conclude for the reasons herein stated that the 
district court was in error in dismissing the appeal of the 
respondent Olson. The judgment of the district court 
is reversed and the cause remanded for further pro- 
ceedings. 

REVERSED AND REMANDED. 
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Filed January 25, 1957. No. 34049. 


1. Trial. It is for the jury to determine controverted issues of 
fact in a law action if the evidence is in dispute. 

2. Damages. Diminution of earning capacity is not, of necessity, 
measured by its diminution in the particular calling in which 
plaintiff was engaged at the time of the injury, or by the amount 
of wages which he was then receiving; hence, plaintiff may 
show that he was capable of earning more than he was earnisg 
at the time of the injury, and the jury may consider what 
plaintiff might have been able to earn but for the injury in 
any employment for which he was fitted. 

8. Damages: Evidence. If there has been permanent impairment 
of earning capacity, for the purpose of deciding the amount 
of damages to be awarded, evidence as to earnings of the 
plaintiff for a reasonable period before the injury may be 
received and considered. 

There is no definitive rule for determination 

in all cases what is a reasonable period in this regard but this 

must be decided upon consideration of the circumstances of 
each case. 


Whether or not evidence of this character is 
too remote in time to be admissible is generally for the trial 
court to determine in the exercise of a sound discretion. 

This class of evidence is competent not as 
furnishing an arbitrary measure of damages but as assistance 
in enabling the jury to exercise a sound and just discretion in 
deciding the proper amount to be awarded for the impairment or 
loss of earning capacity. 


7. Torts: Damages. In an action for personal injury plaintiff 
may recover all the damages proximately caused by the tort 
under a general allegation of the gross amount of the damages 
caused, including damages for impairment of his capacity to 
earn money. 

8. Damages: Evidence. Evidence of the prevailing rate of dis- 
count for the period involved is proper in a case requiring the 
jury to determine the present value of money payable in the 
future but interest rates and other forms of returns on money 
safely invested are matters of such common knowledge that 
jurors will be presumed to be able to make proper allowance 
therefor in estimating the present value of a sum of money 
payable in the future though no evidence on that subject is 
introduced. 
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9. Damages: Trial. The future pain and suffering which a jury 
is entitled to consider in the assessment of damages are such 
as the evidence shows with reasonable certainty will be ex- 
perienced by the injured person. 


APPEAL from the district court for Custer County: 
ELDRIDGE G. REED, Jupce. Affirmed. 


John E. Dougherty and Thomas W. Lanigan, for ap- 
pellant. 


Miles N. Lee and Tedd C. Huston, for appellee. 


Heard before Smumons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosSLAucH, JJ. 


BosLaucuH, J. 

Appellee demands damages from appellant on account 
of injuries he suffered because of a collision of an auto- 
mobile operated by appellant and an automobile in which 
appellee was a guest as a result, as appellee alleges, of 
the negligence of appellant. 

The substance of the cause of action of appellee is 
that on November 8, 1953, he was riding as a guest 
in an automobile traveling in a lawful manner towards 
the south on a public highway at the crest of a hill 
about 2% miles south of Gates Store in Custer County; 
that appellant was operating his automobile towards 
the north on the highway at that time and place in a 
negligent manner on the left or west side of the center 
of the highway directly towards the automobile in 
which appellee was traveling in its proper right or. 
west lane of travel; that the driver of the automobile in 
which appellee was riding as he came to the crest of 
the hill obtained a view of the automobile of appellant 
when it was a short distance from and was moving 
directly towards the car in which appellee was riding 
and the driver thereof in an effort to avoid a collision 
turned the automobile sharply and abruptly to the left 
on the east part of the highway and appellant drove his 
automobile toward the east side of the road and thereby 
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caused a head-on collision between the automobiles; 
that the negligence of appellant which proximately 
caused injuries to appellee was that he operated his 
automobile on the wrong side of the highway, that he 
failed to have a proper lookout for other vehicles travel- 
ing on the highway, and that he failed to have reason- 
able control of his automobile preceding and at the time 
of the collision; and that serious injuries were inflicted 
on appellee as a consequence whereof he is permanently 
and totally disabled. 

Appellant denies the version of the accident alleged 
by appellee except appellant admits the collision at the 
time and place as stated and pleads that the collision of 
the automobiles was caused by the driver of the one 
in which appellee was riding operating it at a speed 
of 65 to 70 miles per hour on the east side of the highway 
directly in front of and against the automobile of ap- 
pellant as he was lawfully proceeding toward the north 
up the hill to its crest; and that any injuries suffered or 
damages sustained by appellee as a result of the collision 
were caused by the negligence of the driver of the 
automobile in which appellee was riding which cooper- 
ated and concurred with negligent acts and omissions of 
appellee which were more than slight. Appellant spe- 
cified numerous acts of negligence of the driver of the 
car in which appellee was riding and many separate 
acts of negligence of appellee. They are not further 
mentioned because they were resolved by the jury ad- 
versely to appellant and consequently they are unimport- 
ant if the verdict is a legal one. 

Appellee traversed the affirmative statements made 
in the pleading of appellant. 

Appellee prevailed in the district court. The judg- 
ment in his favor and the denial of the motion for a new 
trial are the occasion of and the subject of this appeal. 

Appellee was on November 8, 1953, traveling from 
Gates Store where he lived in Custer County with the 
intention of going to Broken Bow to attend the wedding 
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of his son. He was a guest in an automobile owned 
and operated by his son-in-law, Richard Embree, which 
will be designated the Embree car. Appellee occupied 
the left side of the rear seat. His wife was to his right, 
a granddaughter to her right, and a son of appellee was 
also in the rear part of the car. The driver of the auto- 
mobile and his wife occupied the front seat. They 
started from Gates Store about 1 o’clock p. m. and pro- 
ceeded south on a graveled highway. The part of the 
road that was surfaced was about 24 feet wide. It was 
affected by melting snow and its condition varied from 
dry to wet and muddy. There was quite a large hill, the 
crest or summit of which was about 214 miles south of 
the Gates Store. It was identified as Myers Hill. It 
was about 14 of a mile from the bottom of it to the 
top on both the north and on the south. The road was 
quite badly eroded at the north bottom of the hill 
where water had collected and a considerable mudhole 
had resulted. The area of the mudhole was irregular, 
bumpy, and had ruts through it. The speed of the car 
was reduced and the car was put in second or inter- 
mediate gear. The speed of the car through the mud- 
hole was 15 to 20 miles per hour. The highway on the 
north side of the hill was wet and muddy because of 
melting snow. The automobile was continued in second 
or intermediate gear while it proceeded up the north 
side of the hill until it was near the summit and im- 
mediately before the automobile of appellant came into 
view of the driver of the Embree car and its occupants. 
The Embree car as it proceeded up the hill and until 
immediately before the accident, the subject of this case, 
was operated on the west or right-hand portion of the 
highway with the west side of the car 3 or 4 feet from 
the west edge of the shoulder. 

When the Embree car approached the summit of the 
hill its driver, Richard Embree, saw an automobile 
traveling directly towards him on the west side of the 
highway a distance to the south of 100 to 150 feet at a 
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speed of 35 miles per hour. It was a Chrysler car oper- 
ated by appellant. It was proceeding north with its 
west side within 3 or 4 feet of the west shoulder of the 
highway. The speed of the Embree car was then about 
the same as the speed of the Chrysler car. The first 
thing Embree saw as his automobile was coming up 
to the crest of the hill was the ornament on the front 
of the hood of the Chrysler car driven by appellant. 
The space between the two automobiles was rapidly 
closing. Embree immediately turned his car to the 
right when he realized there was a drop of 3 or 4 feet 
to his right, there was a ditch there, a lot of snow to 
his right, and several feet west of that was a bank 
where the grader had cut through the hill. The auto- 
mobile of appellant had not changed its course or de- 
creased its speed. Embree then realized he could not 
escape to the right and he suddenly turned to the left 
in an attempt to avoid a collision of the automobiles. 
The only open and unoccupied part of the highway 
was to the east. At the precise time Embree moved his 
car towards the east the appellant turned and operated 
his car to his right or to the east and drove it into and 
against the Embree car about the middle or slightly east 
of the middle of the highway. The time between when 
the automobile of appellant came into view of Embree 
and when it collided with the Embree car was only 2 or 
3 seconds. The Embree car was far enough to the east 
that if the automobile of appellant had continued directly 
north there would have been no contact of the vehicles, 

The Chrysler automobile struck the Embree car 
with great force. The front of it was greatly damaged. 
The doors on the left side were forced open, and the 
steering assembly was broken and shoved against the 
windshield. The occupants were thrown against and 
about the car and all of them were injured, some more 
seriously than others. The wife of Embree was forced 
against and through the windshield. The appellee was 
partly in and partly out of the car and he sustained a 
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severely comminuted fracture through the intertroch- 
anteric and subtrochanteric region of the left femur 
over a distance of approximately 8 inches, a transverse 
comminuted fracture of the junction of the middle and 
upper thirds of the left tibia, and a fracture of the 
fibula at about the same level. 

The Embree car was moving southward at the time of 
the collision. It was several feet from the east side of 
the highway when it came to rest. The skid marks in 
the road behind the car extended to the west side of it 
and indicated that the car had moved from the north- 
west. The rear right wheel of the car was about a foot 
or a foot and a half from the center of the highway. 
The automobile of appellant stopped with its rear wheels 
to the west of the center of the highway and its front to 
the northeast. The extreme rear of the car was not far 
from the west edge of the road. It was equipped with 
deep-tread or mud tires. The tracks of the tires were 
visible for a considerable distance down the hill to the 
south. They were on the west side of the highway with 
the west one 3 or 4 feet from the west shoulder. There 
were 3 or 4 feet of tire tracks directly in front of the 
front wheels of the Chrysler car indicating that it had 
been forced back by its impact with the Embree car. 
The damage to the automobile of appellant was 
largely to the left front. The entire front of the Em- 
bree car was damaged. The highway on the south side 
of the hill was in much better condition than on the 
north side and the east half of the road on the south 
‘side was substantially dry and in sonie better condition 
than the west side of the road at that place. There 
was no condition of the road up the south side of the 
hill that made it impracticable for any traveler on the 
road to observe the requirements of the law of the 
road. There was no other traffic at or near the site of 
the collision other than the automobiles of Embree and 
the appellant. 

The evidence produced by appellant was that the day 
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of the accident he was driving his automobile north 
up the Myers Hill on the right or east side of the high- 
way; that the east side of his car was about 2 or 24% 
feet west of the east edge of the road; that he did not 
at any time that day have or operate his automobile 
west of the center of the road at that location; that 
when he came to the top of the hill the Embree car 
came from the north on the east side of the road travel- 
ing at a speed of about 70 to 75 miles per hour; that 
it struck the automobile of appellant and forced it back 
towards the southwest about 15 to 20 feet; that when 
his car came to rest after the collision it was standing 
astride the center line of the road; that the Embree 
car was in about the center of the east lane of the 
highway; and that appellant had many conversations 
with appellee and his wife after November 8, 1953, 
until this litigation was commenced about the collision of 
the cars and what had happened as a result of it and 
neither appellee nor his wife had ever made any claim 
that appellant was responsible for the accident and the 
injuries caused appellee. 

The evidence is obviously in conflict as to the man- 
ner and cause of the collision of the automobiles which 
resulted in the injuries to appellee. It presents a case 
that was required to be determined by the jury. There 
is no assignment or argument on this appeal that the evi- 
dence is not sufficient to sustain the verdict of the 
jury. It is for the jury to determine controverted issues 
of fact in a law action if the evidence is in dispute. 
Long v. Whalen, 160 Neb. 813, 71 N. W. 2d 496; Barney 
v. Adcock, 162 Neb. 179, 75 N. W. 2d 683. The fact 
that appellee was successful in the trial court makes 
it necessary for this court to consider the evidence and 
reasonable inferences from it most favorably to him. In 
the absence of any prejudicial error of law in the case 
the verdict of the jury is conclusive of all issues of 
fact in favor of appellee. 

There was proof produced by appellee that he en- 
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gaged in the welding business as a welder in the year 
1925 and he continued to work as a welder until and 
through the year 1950. He worked in four or five 
states for gas companies and the United States. He was 
employed at the Navy Yard at Bremerton, Washington, 
from 1942 to 1945. His last engagement as a welder 
was at Broken Bow. It was concluded with the year 
1950. He earned during that year as a welder in ex- 
cess of $5,000 and his average yearly earnings for sev- 
eral years prior thereto were approximately the same 
as they were in 1950. 

Appellant, by process of the court, secured a copy 
of the income tax return of appellee for each of the 
years 1952, 1953, and 1954. These were offered in evi- 
dence by appellant and, in opposition to objections by 
appellee, were admitted in evidence and submitted to 
the jury for examination. Appellant during the cross- 
examination inquired of appellee concerning his in- 
come tax returns when he was working for the govern- 
ment at Bremerton, Washington. He said he did not 
himself make them. Appellant then asked appellee, 
“But you do know how much your income was at that 
time, don’t you?” He answered that he did, approxi- 
mately. Appellee on redirect established that his earn- 
ings as a welder at the Bremerton Navy Yard for the 
year 1943 were $3,755.16 and for the year 1944 were 
$3,615.84. Appellant elicited by recross-examination 
that appellee while working at the Navy installation for 
the years 1942 to 1945 had a civil service status and 
his compensation was substantially constant. He did 
not receive “time-and-a-half or double time.” He ex- 
pressed this by saying, “We were frozen on the job.” 

Appellee during the year 1951 constructed a build- 
ing at the place referred to as Gates Store and com- 
mencing in 1952 conducted a store at that location known 
as the Gates Trading Post until he was injured in the 
collision described herein. He operated it with the as- 
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sistance of his wife. He did not realize from the store 
venture substantial net profit. 

He was not in any way or degree disabled before the 
collision of the automobiles but, on the contrary, was 
capable of doing and did do all things necessary to his 
work and activities until he was injured in and totally 
and permanently disabled by the accident. He was 
49 years of age at that time. There was proof that the 
reasonable compensation for a welder who was work- 
ing by the job and not as an employee for another in 
that community was $3 to $5 per hour and that the fair 
and reasonable compensation of a welder employed by 
another welder in that community as $2 per hour or 
$96 per week. 

Appellant contests the legality of the action of the dis- 
trict court in admitting, over objections of incompetency 
and remoteness, evidence concerning the engagements 
and earnings of appellee prior to 1951 as a welder and 
evidence of the reasonable compensation of a welder in 
the community in Nebraska where appellee was resi- 
dent and had carried on his trade as a welder. The 
essence of the argument of appellant in this respect 
is that the evidence of the earning capacity of appellee 
should have been restricted to his activities as a rural 
storekeeper during the period of less than 3 years from 
the time he discontinued work as a welder with the 
commencement of the year 1951 until he sustained in- 
juries on November 8, 1953, resulting in his total and 
permanent disability. 

The authorities are not unanimous concerning the 
contentions made by the parties on this phase of the 
case. The view generally adopted by the courts is that 
if there has been permanent impairment or loss of earn- 
ing capacity, in deciding the amount of damages to be 
awarded, evidence is not restricted to that of the earn- 
ings of the injured person at the time of the injury; 
that upon the issue of the amount of recovery in an 
action for personal injury, evidence as to earnings for a 
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reasonable period before the injury may be received 
but courts disagree as to what constitutes a reason- 
able time and there is no certain length of time that de- 
termines what is a reasonable period in this regard 
but this must be considered and decided upon the cir- 
cumstances of each case; and that whether or not evi- 
dence of this character is too remote in time to be ad- 
missible is generally for the trial court to determine in 
the exercise of a sound discretion. The purpose of proof 
of past employment and earnings in litigation of this char- 
acter is to assist the jury to determine what the future 
earnings would have been but for the injury. Any prior 
continuous, as distinguished from temporary, employ- 
ment and its compensation which may fairly and legiti- 
mately throw light upon what the probable earnings 
would have been is admissible. There is no definitive 
rule as to time and subject matter of such inquiries. 

In Yost v. Nelson, 124 Neb. 33, 245 N. W. 9, it was 
contended by defendant that the plaintiff was permitted 
to recover for earning capacity in an occupation in 
which he was not employed at the time of the accident. 
The proof showed that plaintiff was by occupation a 
lineman and that his duties consisted of working on poles 
and installing wires and equipment. At the time of the 
accident he was not engaged in that occupation but was 
assisting in the survey of a gas pipe line for a compen- 
sation less than the reasonable wages of a lineman. He 
was disabled from resuming his occupation as a lineman 
by the injuries he received. The trial court instructed 
the jury that in fixing the amount of damages they could 
take into consideration any impairment shown by the 
evidence in plaintiff's earning capacity. This court 
approved the submission made of the case by the dis- 
trict court and announced: “Diminution of earning ca- 
pacity is not, of necessity, measured by its diminution 
in the particular calling in which plaintiff was engaged 
at the time of the injury, or by the amount of wages 
which he was then receiving; hence, plaintiff may show 
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that he was capable of earning more than he was earn- 
ing at the time of the injury, and the jury may con- 
sider what plaintiff might have been able to earn but 
for the injury in any employment for which he was 
fitted.” 

In Pawlicki v. Detroit United Ry., 191 Mich. 536, 158 
N. W. 162, the court said: “It is seldom in tort actions, 
and particularly for personal injuries, that exact data 
can be furnished or found by which to accurately meas- 
ure the various elements recognized as composing ade- 
quate compensation for the loss or injury sustained. The 
law does not require impossibilities, nor demand a higher 
degree of certainty than the nature of the case admits. 
Reasonable latitude is therefore necessarily allowed in 
the range of inquiry as to damages in actions ex delicto, 
for which no fixed rule of exclusion or inclusion can 
be formulated * * *. And as bearing upon the destruction 
or impairment of plaintiff's earning powers his pre- 
vious trade or vocation and what he was last able to 
earn while following it, his age, physical condition, and 
ability to work when injured, with any other facts which 
might tend to throw light upon that question, were 
admissible, ‘not as furnishing an arbitrary measure of 
damages, but as a guide or assistance in enabling the 
jury to exercise a sound and just discretion in deter- 
mining the proper amount,’ if any.” 

The circumstances considered in Miller v. Pillow, 
337 Mich. 262, 59 N. W. 2d 283, were that the plaintiff 
engaged in the restaurant business in 1948 and was 
injured in an automobile accident on July 30, 1950. He 
was then 54 years of age. He sought the recovery of 
damages for his injuries which, as he asserted, perma- 
nently impaired his ability to perform remunerative 
work. He produced evidence at the trial that before 
engaging in the restaurant business he worked at farm 
labor, as a stationary engineer, an employee in a paper 
mill, and as a driver of a gasoline tank. The court said: 
“Testimony was offered as to wages customarily paid 
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in such lines of employment, evidently on the theory 
that plaintiff, had he not been injured, might have en- 
gaged in any of the various lines of employment in 
which he had had experience previously, and might 
have earned wages therein as an ordinary laborer. Ob- 
jections were made to such testimony on the ground 
that plaintiff was at the time of the accident operating 
a restaurant, and that proofs as to his loss of earning 
ability should be confined to that character of work. 
The objections were overruled and the jury was per- 
mitted to consider the testimony for its bearing on 
the general issue as to plaintiff’s loss of earning ability. 
* * * Certainly the testimony as to the different kinds of 
labor in which plaintiff had engaged was competent. 
* * * Being competent to pursue various lines of em- 
ployment, no reason is apparent for precluding him from 
showing what he might earn in different kinds of labor 
that he had performed in the past, and which he would 
have been capable of performing in the future had he 
not been injured by defendant’s negligence. There was 
no error in the admission of the testimony in question.” 

It is stated in Grand Trunk Western Ry. Co. v. Red- 
dick, 160 F. 898: “Upon the question of the damages 
sustained by the wife and children of a person killed by 
reason of his death, it was not error to permit the 
health, character, and earning capacity of the deceased 
to be shown for the period extending back from the 
time of his death to his young manhood; and in such 
connection evidence showing his earnings during the 
time of a partnership formed for carrying on his trade 
as a skilled workman 15 years before his death was 
admissible.” 

In Oakes v. Maine Central R. R. Co., 95 Me. 103, 49 
A. 418, testimony was admitted, over objections, as to 
the wages the deceased received as a milliner 11 years 
before her death. That was her last employment. The 
court approved the reception of the evidence by this 
language: “The damages in this class of cases can 
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never be the subject of precise mathematical demon- 
stration or calculation. They are based upon the prob- 
abilities of the future, which can only be shown by 
the facts of the past. Evidence is received in regard to 
many matters which in other actions for personal in- 
juries are irrelevant or immaterial. * * * The earning 
capacity of the deceased was an important consideration, 
and this necessarily included not only her physical 
ability to labor, but the probabilities of her being able 
to obtain profitable employment. * * * Evidence of 
the wages she received the last time she was employed 
at that trade was properly admitted as tending to show 
whether such an effort, if made, would be successful; 
not as a direct basis for computing her earnings, or the 
value of her life at so much per week; but as showing 
an ability and capacity on her part to obtain continuous, 
profitable employment, should she be deprived of the 
help of her husband and thrown upon her own re- 
sources for the support of herself and her child.” 

The plaintiff in Germ v. City & County of San Fran- 
cisco, 99 Cal. App. 2d 404, 222 P. 2d 122, went to Cali- 
fornia in 1942. Prior thereto he had worked with con- 
siderable lack of continuity in underground mining in 
Minnesota and as a laborer in the car department of a 
railroad. During a period of about 3 years after he 
reached California his earnings for working in a ship- 
yard and as a farm laborer were about $800. He was 
injured in an accident in the year 1945. He was then 
unemployed and was living on charity in an institution 
where he had enrolled as early as November 1943. He 
was permitted to testify in the action occasioned by his 
injury his estimate of his earnings during the 8 years 
previous to his injury. The propriety of this testimony 
was contested. The court said: “The earnings prior 
to the injury are admissible as evidence of the extent to 
which the earning capacity of the plaintiff has been im- 
paired by the injury. * * * the best method of proof of 
pecuniary loss is testimony of the plaintiff as to his 
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earnings for a number of years immediately prior to 
the accident. * * * There is no express limitation upon 
the time which this testimony may cover. The remote- 
ness of the time affects the weight of the testimony and 
not its admissibility. The fact that the injured person 
was not employed at the time of the accident does not 
necessarily deprive him of the right to compensation 
for the loss of his earning capacity.” 

The Texas court in El Paso Electric Ry. Co. v. Mur- 
phy, 49 Tex. Civ. App. 586, 109 S. W. 489, observed: 
“Loss of or impairment of earning capacity is not al- 
ways easy of calculation; it involves an inquiry into the 
value of the labor, physical or intellectual, of the per- 
son injured, before the accident happened to him, and 
the ability of the same person to earn money by labor, 
physical or intellectual, after the injury was received. 
Any evidence reasonably tending to show, either by 
itself or in connection with other evidence, what loss or 
impairment of such capacity has been sustained by the 
injured party, is relevant to the issue. * * * and evi- 
dence that one earned a salary of a certain amount, 
though years before he was injured, if it be shown that 
he possessed the same qualities just before he was in- 
jured as he did when he made such earnings, is, we 
think, admissible as tending to show what his earning 
capacity was when he was injured, its weight and pro- 
bative force to be determined by the jury. For all evi- 
dence tending to show the character of the injured 
party’s ordinary pursuits and the extent to which the in- 
jury complained of prevented him from following those 
pursuits is pertinent to the issue of impairment of earn- 
ing capacity.” 

Grocers Supply Co. v. Stuckey (Tex. Civ. App.), 152 
S. W. 2d 911, involved a claim for personal injuries re- 
ceived by plaintiff as the result of a collision of two motor 
vehicles on October 20, 1939. The plaintiff produced evi- 
dence of his earnings from October of 1929 to April of 
1930. Its competency was contested. The court said: 
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“That testimony cannot be said to have had no advisory 
effect in enabling the jury to determine the extent of 
the appellee’s earning-power, even 10 years later; that 
is the principle upon which evidence is receivable of 
past earnings of one who, by the negligence of another, 
has been deprived of a part or all of his earning capacity, 
rather than as having a tendency to, in itself, establish 
a fixed measure of damages for such a loss—the ob- 
jective being to thereby furnish the jury a predicate 
from which they can fairly determine the extent of any 
shown impairment of earning capacity; indeed, this prin- 
ciple is so well settled that further discussion of it is 
foreborne.” 

It is stated in Yuncke v. Welker, 128 W. Va. 299, 36 
S. E. 2d 410: “In an action to recover for personal 
injuries the damages are unliquidated and indetermin- 
ate in character, and the assessment of the amount is 
generally for the jury. * * * The only limitation which 
the law imposes is that the damages be fairly compensa- 
tory and not such as to show partiality, prejudice or mis- 
conduct upon the part of the jury. * * * In a personal 
injury case no rule of law fixes the measure of dam- 
ages; the law leaves the amount of damages for tort to 
the sound discretion of the jury. * * * The court, over 
objection of the defendant, permitted the plaintiff to 
testify concerning the amount of his earnings as a car- 
penter within a period of five years prior to the time 
of his injury. The defendant objects to this evidence 
as being too remote in time * * *. This contention is not 
well founded. Whether evidence is too remote in time 
to be admissible is generally for the trial court to de- 
termine in the exercise of a sound discretion. Evidence, 
20 Am. Jur. 243; 10 R. C. L. 926; Sorrell v. Scheuer, 
209 Ala. 268, 96 So. 216; Raymond v. Flint, 225 Mass. 
521, 114 N. E. 811. It does not appear that the admis- 
sion of this evidence amounted to an abuse of discre- 
tion. This Court, in dealing with this subject, has said 
that an abuse of discretion is more likely to result from 
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excluding, rather than admitting, evidence that is rele- 
vant but which is remote in point of time, place and 
circumstances, and that the better practice is to admit 
whatever matters are relevant and leave the question 
of their weight to the jury, unless the court can clearly 
see that they are too remote to be material. State v. 
Yates, 21 W. Va. 761.” See, also, Kohl v. Unkel, ante 
p. 257, 79 N. W. 2d 405; Annotation, 1380 A. L. R. 164; 
25 C. J. S., Damages, § 87, pp. 620 and 625; 15 Am. 
Jur., Damages, § 338, p. 777; Heinrich v. Ellis, 113 Ind. 
App. 478, 48 N. E. 2d 96; Southern Ry. Co. v. Stockton, 
106 Va. 693, 56 S. E. 713; Peterson v. Seattle Traction 
Co., 23 Wash. 615, 63 P. 539, 65 P. 543, 53 L. R. A. 586; 
Skramstad v. Miller, 78 N. D. 450, 49 N. W. 2d 652; 
District of Columbia v. Woodbury, 136 U. S. 450, 10 S. 
Ct. 990, 34 L. Ed 472. 

There is respectable authority for the view that when 
it is established that a party has suffered damage, as 
it is in this case, a liberal rule should be applied in 
allowing a jury to determine the amount, and that, 
given proof of damage, uncertainty as to the exact 
amount does not justify a denial of all recovery. The 
fact that the amount of damage may not be susceptible 
of exact proof or may be in a degree uncertain or diffi- 
cult of ascertainment should not be a bar to any re- 
covery. Smith v. Mendonsa, 108 Cal. App. 2d 540, 238 
P. 2d 1039; California Lettuce Growers v. Union Sugar 
Co., 45 Cal. 2d 474, 289 P. 2d 785, 49 A. L. R. 2d 496; 
Colvin v. Powell & Co., Inc., ante p. 112, 77 N. W. 2d 
900. 

It is asserted by appellant that appellee had “reached 
beyond 50 years of age”; that he was not active in the 
“welding business for more than 5 years immediately 
preceding the accident”; and that he had abandoned 
the trade of welding for the status of a storekeeper. Ap- 
pellant too liberally interprets the proof in his favor. 
Appellee discontinued his trade as a welder less than 
3 years before the accident. There is no other indi- 
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cation that he had abandoned it with the intention of 
not returning to it. He was 49 years old when in- 
jured and not “beyond 50 years of age.” 

The facts in Peterson v. Seattle Traction Co., supra, 
were that plaintiff testified he worked as a deck hand 
on a steamboat for about 6 years ending 3 years before 

_the day of the accident. The defendant claimed that the 
plaintiff had not been working on a steamboat for 3 
years and did not claim to intend to return to that 
calling; that it could not be regarded as his occupation, 
whether present or prospective, when he received the 
injuries; and that his earnings as a steamboat hand had 
nothing to do with the question of how much his physical 
impairment due to his injuries might deprive him of 
earning. The court said: “In an action for damages 
for injuries occasioned by the negligence of defendant, 
it is admissible for plaintiff to show what wages would 
be open to him in a business he understood, though he 
had not followed it for three years, but which he would 
have the right and ability to resume, were it not for 
the injuries he had received.” 

In Galveston, H. & S. A. Ry. Co. v. Harling (Tex. 
Civ. App.), 208 S. W. 207, plaintiff testified that during 
a period of years, 3 to 10 in number, extending back 
from 2 years prior to the injuries of which he complained, 
his earnings were $4,000 to $10,000 per year. He was 
then resident in Boston, Massachusetts. Two years be- 
fore the accident in which he was injured he removed 
to Houston, Texas, and engaged in a much less re- 
munerative occupation. The evidence of his earnings 
in Boston was approved by this language: “The testi- 
mony objected to was admissible, ‘not as furnishing a 
means of measure of damages, but as a guide or assistance 
in enabling the jury to exercise sound and just discre- 
tion in determining the proper amount.’ It was proper 
to show what kind of remuneration would be open to 
the plaintiff in a business he understood, and which he 
would have the right to resume, were it not for the in- 
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juries which prevented him from again entering that 
business.” That case was affirmed by the Commission 
on Appeals of Texas and its action was approved by the 
Supreme Court of that state. Galveston, H.& S. A. Ry. 
Co. v. Harling (Tex. Com. App.), 260 S. W. 1016. 

In El Paso Electric Ry. Co. v. Murphy, supra, this 
language appears: “It must be observed that the mat- 
ter to be determined is not what he actually earned 
before his injury, but what his earning capacity ac- 
tually was, and to what extent that capacity has been 
impaired. For whatever capacity he had for earning 
money before the injury, whether he exercised it or not, 
was his, and he was entitled to it unimpaired by in- 
jury wrongfully inflicted by another. * * * The fact 
that his capacity could not have been employed in the 
same business in El Paso that it was in Corpus Christi, 
did not affect or lessen it; for * * * it existed there 
unimpaired just as it did before he moved from Corpus 
Christi. And if he had chosen to employ it in the con- 
duct of such business he would have been free to carry 
it where such business and employment could be found. 
* * * we cannot perceive that the remoteness of time 
and space where he drew such salary, from where he was 
injured would render the testimony complained of in- 
admissible. It might not have the same probative 
force that it would had it been shown that he was earn- 
ing a salary of that sum at the time his injuries were 
inflicted. But that would go to the weight of the evi- 
dence, to be determined by the jury, rather than its 
relevancy, to be decided by the court.” See, also, Germ 
v. City & County of San Francisco, supra; Pawlicki v. 
Detroit United Ry., supra; Annotation, 130 A. L. R. 164. 

Complaint is made by the appellant that the petition 
did not specially assert that appellee “could not engage 
in the former calling of welding.” This is understood 
to be a contention that a claim of damages for loss of 
earning capacity caused by negligence must be spe- 
cially pleaded or it may not be established by evi- 
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dence. The specific allegation of damages in the peti- 
tion is that appellee was before he was injured 48 years 
of age, in good health, capable of earning in excess of 
$5,000 a year, and that as a proximate result of negli- 
gence of appellant, as detailed by appellee, he had been 
damaged in a specified gross amount. Appellant made 
no request for a more specific statement than that 
pleaded in the petition. In an action for personal in- 
jury plaintiff may recover all the damages proximately 
caused by the tort under a general allegation of the 
whole amount of the damages caused, including any 
damages for impairment of his capacity to earn money. 
Nye v. Adamson, 130 Neb. 887, 266 N. W. 767; Carlile 
v. Bentley, 81 Neb. 715, 116 N. W. 772. 

The experiences of appellee as a welder were not on 
special occasions or during temporary employment. 
They were continuous throughout a period of 25 years 
and to within less than 3 years of the time he was in- 
jured. The last years of his activity in that line of 
work were in the community where the accident oc- 
curred which caused his disability. He was able to have 
continued to pursue his trade but for the injury appel- 
lant caused him. The trial court was correct in ad- 
mitting evidence of the earnings of appellant resulting 
from his engagements as a welder, evidence of the rea- 
sonable wages or compensation of a welder in the com- 
munity in Nebraska where appellee had worked at 
his trade, and in the giving of the instruction on this sub- 
ject to the jury. 

There is evidence that when the collision of the auto- 
mobiles occurred the wife of the driver of the Embree 
car was thrown against and through the windshield of 
the car, She was permitted while testifying at the trial 
to say that she received serious injuries. The trial 
court explained at the time that her testimony was ad- 
mitted not for the purpose of showing what her injuries 
were but what her condition was generally. Likewise 
Embree testified that he was shaken up and bruised on 
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his side and knees. The trial judge commented that he 
permitted this “as a matter of showing what the situ- 
ation was.” The admission of this testimony is cause of 
appellant claiming prejudicial error. Evidence of this 
character is permissible in the discretion of the court 
as tending to show the force of the impact and the extent 
of the injuries inflicted upon the plaintiff. 

The following appears in Day v. Banks (St. Louis 
Court of Appeals), 143 S. W. 2d 68: “Defendant next 
complains that the court erred in permitting plaintiff's 
witness James F. Day to testify that he had received a 
broken jaw and minor bruises, and that his wife had 
sustained internal injuries as a result of the accident. 
Defendant contends that the introduction of such testi- 
mony was irrelevant to the issues and created sympathy 
for plaintiff because the witness and the witness’ wife 
were the father-in-law and mother-in-law, respectively, 
of plaintiff. We think the evidence complained of was 
competent and relevant to show the violence of the col- 
lision, thereby accounting for the injuries sustained by 
plaintiff. The court did not err in overruling defend- 
ant’s objection thereto.” See, also, Johnson v. McRee, 
66 Cal. App. 2d 524, 152 P. 2d 526; 9C Blashfield (Perm. 
ed.), Cyclopedia of Automobile Law & Practice, § 6197, 
p. 312. 

The present worth table was offered in evidence. Pp. 
1504-1505, R. R. S. 1943. The offer was made by counsel 
for appellee at the suggestion of counsel for appellant; 
but after the offer was made, counsel for appellant 
voiced the objection that it was immaterial. The table 
was received in evidence. Complaint is now made of 
this. It has no validity because counsel for appellant 
was instrumental in inducing the offer and the action of 
the court in reference to it and for the reason that the 
record recites that the contents of the table were not 
made known to the jury at the time it was admitted in 
evidence and the record fails to show submission of the 
table to the jury at any time. 
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The jury was advised by the court that any allowance 
made by it on account of impairment of the earning 
capacity of appellee should be the present value of the 
difference between the amount he would reasonably have 
been able and expected to earn if he had not been in- 
jured and the amount he is and will be able to earn be- 
cause of his reduced capacity, if any, resulting from the 
injury he suffered. The court told the jury that the 
present valuation of a sum of money payable in the fu- 
ture is the amount that sum is worth if paid now. The 
court, by example, told the jury that the present value 
of $1 due in 1 year at 6 percent could be found by di- 
viding $1 by $1.06. There was no proof of the rate of 
discount which should be applied and the jury was not 
directly charged to find what the rate of discount would 
be for the period involved. Appellant claims such evi- 
dence and instruction were required. He did not pro- 
pose such an instruction. 

The court in Chesapeake & O. N. Ry. Co. v. Adams, 
207 Ky. 668, 269 S. W. 1009, said with reference to this 
subject: “As the Halloway case (246 U. S. 525) holds 
that the jury cannot be tied down in estimating the 
present cash value by any fixed rate of interest or any 
specific period of time, it would seem that about all 
that could possibly be done in this connection that would 
at all be helpful would be to submit a mathematical 
formula to the jury whereby, after determining the rate 
of interest to be applied and the period of expectancy to 
be enjoyed, they could work out the discounted value. 
That this cannot be done practically is clear. Such a 
mathematical formula is not easy of application and 
when accurately applied involves the knowledge of more 
mathematics than can always be found in an ordinary 
collection of laymen. Jury trials must in the nature of 
things be conducted along practical lines, and we be- 
lieve the better rule to be for the parties, if they so 
desire, to introduce evidence to show what, under the 
varying conditions of the evidence, the present value 
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of the expected pecuniary benefits may be, and then 
leave it to the jury to determine from this evidence 
what such present value is. In the absence of such evi- 
dence, the jury, knowing as men of common sense that 
a present value of a future fixed sum is a discounted 
value, must be trusted, as they are trusted in many other 
respects, to ascertain in their own way what this dis- 
counted value is. As the offered instruction would not 
have helped the jury to decide this issue, and as it told 
them only what as men of common sense they knew 
already, it was not error to refuse to give it.” 

In Western & Atlantic R. R. v. Lochridge, 39 Ga. App. 
246, 146 S. E. 776, the court said: “Interest rates and 
other forms of returns on money safely invested are 
matters of such common knowledge that intelligent jur- 
ors may be presumed to be able to make proper allow- 
ance therefor in estimating the present value of a sum of 
money payable in the future, though no evidence upon 
that subject is introduced.” The conclusion of that court 
was approved by the Supreme Court of Georgia, 170 Ga. 
208, 152 S. E. 474. 

In Vicksburg & Meridian R. R. Co. v. Putnam, 118 U. 
S. 545, 7S. Ct. 1, 30 L. Ed. 257, the court said: “In order 
to assist the jury in making such an estimate (a fair 
recompense for the loss), standard life and annuity 
tables, showing at any age the probable duration of 
life, and the present value of a life annuity, are com- 
petent evidence. * * * But it has never been held that 
the rules to be derived from such tables or computations 
must be the absolute guides of the judgment and the 
conscience of the jury.” 

In Coast S. S. Co. v. Brady, 8 F. 2d 16, the court said: 
“But we are of opinion that the charge is to be con- 
strued as merely explaining the method of ascertaining 
the present value of money payable in the future, and 
as committing to the discretion of the jury such use of 
the annuity table as they might consider proper in con- 
nection with all the other evidence in the case relating 
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to the impairment of earning capacity.” See, also, Chesa- 
peake & Ohio Ry. Co. v. Kelly, 241 U. S. 485, 36 S. Ct. 
630, 60 L. Ed. 1117, L. R. A. 1917F 367. Counsel has 
not directed the court to any decision which decides 
that evidence of the rate of discount which should be 
applied in such a situation is indispensable. The con- 
tention of appellant in this regard may not be sustained. 

The evidence is without dispute that appellee was 
seriously injured by the collision of the automobiles; that 
he has been and will be because of the injuries wholly 
and permanently disabled; that he has been the victim 
of pain and suffering continuously since the accident; 
and that he has submitted to necessary surgical opera- 
tions and consideration has been given to another opera- 
tion in an attempt to relieve him from pain and suffer- 
ing but that it is not and cannot be known whether the 
operation will accomplish the result desired. The record 
abundantly establishes within reasonable certainty that 
future pain and suffering will be experienced by appellee. 
This is all the law requires. Borcherding v. Eklund, 
156 Neb. 196, 55 N. W. 2d 643. The contention of appel- 
lant that the trial court was wrong in permitting the 
jury to consider future pain and suffering by appellee 
in fixing the damages in this case has no support in 
the record. 

The failure of the district court to include in the charge 
to the jury the subject matter stated in request No. 12 
made by appellant concerning the care required of the 
operator of a motor vehicle on the wrong side of a road 
has no significance since the jury found that Embree was 
not operating his automobile on the wrong side of the 
highway at the time of the accident. This is implicit in 
the verdict of the jury. 

The judgment should be and it is affirmed. 

AFFIRMED. 
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1. Judges. The judges of the several district courts, as such, have 
no inherent authority at chambers whatever, but only such as 
the statutes give to them. 


2. Courts. When the court attempts to render a judgment at a 
place other than where it is authorized to hold court, it has no 
jurisdiction, and its acts possess no validity. 


3. Statutes. Statutes pertaining to the same subject matter should 
be construed together, and this is particularly true if the statutes 
were passed at the same session of the Legislature. 


4. Judgments: New Trial. An order of the trial court overruling 
or sustaining a motion for a new trial must be made with the 
same solemnity as a judgment. It is the order which gives 
finality to the judgment. It goes to the determination of a 
substantial right of the party. 


5. Appeal and Error. Where the record in a law action shows 
the filing of a motion for a new trial, but no ruling thereon 
by the trial court, the appeal will be dismissed as prematurely 
taken. 


APPEAL from the district court for Cherry County: 
Earu L. MEYER, JupcEe. Appeal dismissed. 


Charles A. Fisher and Dean L. Donoho, for appellants. 


William B. Quigley and Davis, Healey, Davies & Wil- 
son, for appellee. 


Heard before Srmmons, C. J., Carter, MESSMoRE, 
YEAGER, CHAPPELL, WENKE, and Bos.aucu, JJ. 


Stmmons, C. J. 

In this action plaintiffs by amended petition sought 
a money judgment against defendant. Defendant by 
answer denied liability and prayed for a judgment of 
dismissal. By reply plaintiffs renewed their prayer for 
a money judgment. The cause was tried to the court, 
a jury being waived, on June 13 and 14, 1955. 

The transcript shows “Findings and Judgment” filed 
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on December 19, 1955. However, it recites that these 
findings and judgment were made on December 3, 1955. 
Plaintiffs filed a motion for a new trial on December 
10, 1955. 

The transcript then contains what appears to be a 
copy of a letter dated March 27, 1956, written from the 
office of the trial judge at Alliance, Nebraska. It is 
directed to the attorneys of record “In Re: Mueller 
v. Keeley.” Two paragraphs refer to the motion for 
a new trial and discuss the views of the trial court in 
answer to contentions of the plaintiffs. It concludes: 
“The motion for new trial is overruled.” The letter 
begins with the salutation “Gentlemen,” and ends with 
“Yours very truly” and the signature of the judge. It 
bears a “Received & Filed” endorsement of the clerk 
of the district court dated March 29, 1956. 

Plaintiffs treat this letter as a final order overruling 
their motion for a new trial. Their appeal is based 
thereon. 

Plaintiffs assign errors directed at the judgment for 
the defendant. 

On our own motion we raise the sufficiency of the 
record to show a final order of the trial court over- 
ruling the motion for a new trial. We find it insufficient 
as a matter of law. We dismiss the appeal as premature. 

The Constitution of Nebraska provides: ‘“The several 
judges of the courts of record shall have such jurisdic- 
tion at chambers as may be provided by law.” Art. V, 
§ 23. 

As early as Ellis v. Karl, 7 Neb. 381, construing this 
provision we held: “The judges of the several district 
courts, as such, have no inherent authority at chambers 
whatever, but only such as the statutes give to them.” 

That holding was followed in Browne v. Edwards 
& McCullough Lumber Co., 44 Neb. 361, 62 N. W. 
1070. It was followed again in Hodgin v. Whitcomb, 
51 Neb. 617, 71 N. W. 314, wherein we held: “He can 
exercise such authority alone as is given by the legis- 
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lature.” We there reviewed the statutes as to the powers 
of judges at chambers and held: “We are unable to find 
any legislative enactment in this state which authorizes 
a judge of the district court to pass upon a motion for 
a new trial, or to render a money judgment, when 
the court is not in actual session for the transaction 
of business.” This decision was cited and followed in 
Gamble v. Buffalo County, 57 Neb. 163, 77 N. W. 341. 

In Kime v. Fenner, 54 Neb. 476, 74 N. W. 869, we 
held: “A judge at chambers possesses no jurisdiction 
to vacate orders or judgments of the district court.” 
The decision in Ellis v. Karl, supra, was again followed 
in Johnson v. Bouton, 56 Neb. 626, 77 N. W. 57. 

It necessarily follows that jurisdiction to enter the 
order here involved at chambers must be found in the 
statutes. 

In Shold v. Van Treeck, 82 Neb. 99, 117 N. W. 113, we 
reviewed the statutes then existing to determine what 
business the judge could transact at chambers and held: 
“The law of this state has fixed the place where the 
court shall be held. It determined what business may 
be transacted at chambers, and this court cannot change 
the law, and has no power to change the time or place 
at which the court may be held. The district court 
possesses jurisdiction only so long as it is holding court 
in conformity with the law; and when, without excuse, 
it disregards the law and attempts to hold court in any 
other place than that prescribed by statute, its acts be- 
come coram non judice. When the court attempts to 
render a judgment at a place other than where it is 
authorized to hold court, it has no jurisdiction, and its 
acts possess no validity.” 

We followed this holding in In re Estates of Anderson, 
149 Neb. 551, 31 N. W. 2d 562. 

Prior to 1935 the statute provided in part: “All terms 
of the district court shall be held at the county seat in 
the court house, or other place provided by the county 
board.” § 27-303, Comp. St. 1929. That provision was 
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amended in 1935 so as to provide in part: “All terms 
of the district court shall be held at the county seat 
in the court house, or other place provided by the 
county board, but nothing herein contained shall pre- 
clude the district court, or a judge thereof, from render- 
ing a judgment or other final order or from directing the 
entry thereof in any cause, in any county other than 
where such cause is pending, where the trial or hearing 
upon which such judgment or other final order is ren- 
dered took place in the county in which such cause is 
pending.” Laws 1935, c. 58, § 1, p. 213. This amendment 
was approved February 19, 1935, and is now section 24- 
303, R. R. S. 1943. 

This amendment must be considered in the light of 
Laws 1935, c. 42, § 1, p. 161, now section 25-1329, R. R. S. 
1943, which provides: “That in any matter submitted 
to and taken under advisement by the District Court, 
or a judge thereof, such court or judge shall give the 
attorneys for the respective parties at least five days 
notice in writing sent by United States mail and ad- 
dressed to their last known place of business, if such 
place of business be known to such court or judge, of 
the time and place when judgment or other final order 
will be entered in such matter, and may transmit any 
such judgment or final order, together with any find- 
ings of fact and conclusions of law that may be made, 
in writing, to the clerk of the court where such matter 
is pending from any place within this state, to be entered 
by such clerk at the time provided in such notice; and 
a statement in the judgment or final order that such 
notice was given shall be presumptive evidence there- 
of. Such judgment or final order, when entered by 
the clerk, shall for all purposes be deemed to have been 
made and entered in the county where such matter is 
pending.” 

The above act was introduced by the same member 
of the Legislature and approved the same day as section 
24-303, R. R. S. 1943. 
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The applicable rule is: “Statutes pertaining to the 
same subject-matter should be construed together, and 
this is particularly true if the statutes were passed at 
the same session of the legislature.” Nebraska District 
of Evangelical Lutheran Synod v. McKelvie, 104 Neb. 
93, 175 N. W. 531, 7 A. L. R. 1688. 

It is obvious that Laws 1935, c. 42, § 1, p. 161, now 
section 25-1329, R. R. S. 1948, was enacted as a grant 
of power to the district courts to be exercised within 
and subject to its terms, and that Laws 1935, c. 58, § 1, p. 
213, now section 24-303, R. R. S. 1943, was enacted to 
remove any statutory impediment to the powers granted 
in section 25-1329, R. R. S. 1943, 

The letter here in record cannot be held to be a com- 
pliance with section 25-1329, R. R. S. 1948, so as to 
entitle it to be deemed made and entered in the county 
where this matter is pending. 

This situation does not go to a procedural irregularity 
but to the power of the court and the legality of the 
order. 

An order of the trial court overruling or sustaining 
a motion for a new trial must be made. with the same 
solemnity as a judgment. It is the order which gives 
finality to the judgment. It goes to the determination 
of a substantial right of the party. 

An order granting or denying a new trial is an ap- 
pealable order. § 25-1315.03, R. R. S. 1943. The time 
within which a notice of appeal must be filed is limited 
to 1 month from the overruling of a motion for a new 
trial. § 25-1912, R. R. S. 1943. Our decisions show that 
right of appeal may be lost if the above act is not com- 
plied with as to time. See Powell v. Van Donselaar, 160 
Neb. 21, 68 N. W. 2d 894. The beginning of the 1- 
month period must be a fixed date in order to calculate 
the date of expiration. If this letter were to be held 
a final order, then the questions could well arise: Did 
the 1-month period begin to run when the judge wrote 
the letter, or when the clerk of the court received and 
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filed it, or when the attorneys received it? Obviously 
the “time” of the entry of the order becomes important. 
Just as obviously the parties are entitled to “at least 
five days notice” of the time and place when the judg- 
ment is to be entered. 

Here no attention was given to the 5-day notice pro- 
vision, for the letter was written March 27, 1956, and 
received and filed by the clerk of the court on March 
29, 1956. 

Section 25-1318, R. R. S. 1943, provides: “All judg- 
ments and orders must be entered on the journal of the 
court, and specify clearly the relief granted or order 
made in the action.” 

Here no such order was entered. The appellants 
resorted to a notice of appeal “from the order of the 
District Court announced in letter to the parties on 
March 27th, 1956 overruling the motion for new trial 
* 0? 

Section 24-317, R. R. S. 1943, grants power to district 
judges in chambers. The powers enumerated in para- 
graph (1) are conditioned upon 10 days’ notice or writ- 
ten stipulation. The powers granted in paragraph (2) 
are conditioned upon written stipulation. The powers 
granted in paragraph (3) are limited to ex parte orders. 
This section has no application here. 

There are other provisions of the statutes concerning 
powers of the judge at chambers which we have ex- 
amined. They are sections 8-191 and 30-1106, R. R. S. 
1943, and 48-184, R. S. Supp., 1955. They relate to spe- 
cial circumstances in nowise involved here. 

The letter of March 27, 1956, filed March 29, 1956, does 
not constitute a final order overruling the motion for 
a new trial. Of necessity, then, the motion for a new 
trial is still pending. 

It is the established rule that where the record in a 
law action shows the filing of a motion for a new trial, 
but no ruling thereon by the trial court, the appeal will 
be dismissed as prematurely taken. See, Metzger v. 
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Royal Neighbors of America, 85 Neb. 477, 123 N. W. 
1052; Cozad Ditch Co. v. Central Nebraska P. P. & I. 
Dist., 132 Neb. 547, 272 N. W. 560. 
The appeal is accordingly dismissed. 
DISMISSED. 


IN RE APPLICATION OF DONALD DALE COTNER FOR A WRIT 
or HABEAS CORPUS. 
Donatp DALE COTNER, APPELLANT, V. THomas S. SOLOMON, 
SHERIFF OF Cass County, NEBRASKA, APPELLEE. 
80 N. W. 2d 587 


Filed January 25, 1957. No. 34059. 


1. Habeas Corpus. The sufficiency of evidence adduced at a 
preliminary examination to hold an accused to answer for a 
crime with which he is charged may be raised and tried in 
habeas corpus proceedings. 

In a habeas corpus proceeding instituted for the pur- 
pose of testing the sufficiency of evidence taken at a prelim- 
inary examination to require a person to be tried on a criminal 
charge, the court will not weigh the evidence but will only 
inquire as to the existence of evidence to sustain the charge. 

38. Criminal Law: Evidence. While a voluntary confession is 
insufficient, standing alone, to prove that a crime has been 
committed, it is, nevertheless, competent evidence of that fact, 
and may, with slight corroborative circumstances, establish 
the corpus delicti as well as the defendant’s guilty participation. 


APPEAL from the district court for Cass County: Joxun 
M. Dierks, Jupce. Affirmed. 


Tesar & Tesar and Walter H. Smith, for appellant. 
James F. Begley, for appellee. 


Heard before Simmons, C. J., CARTER, MEssmonre, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 
CHAPPELL, J. 


In a complaint filed in the county court of Cass County, 
defendant was charged with the crime of indecent 
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fondling of a minor. In that connection, the alleged 
offense is defined by section 28-929(2), R. R. S. 1943. 
The offense allegedly occurred on August 24, 1955, and 
involved one named minor girl 5 years old, and one 
named minor girl 6 years old. They were sisters. Pur- 
suant to the complaint, defendant was arrested and 
pleaded not guilty. Thereafter he was accorded a pre- 
liminary hearing whereat the county court having jur- 
isdiction found “that a crime has been committed and 
that there is a possibility that the crime may have been 
committed by the defendant.’’ Defendant was then 
ordered bound over to the district court for trial, with the 
amount of his bond continued at $1,000. 

Subsequently defendant, as relator, sought release 
and discharge from custody of respondent, Thomas S. 
Solomon, the sheriff of Cass County, by a habeas corpus 
action filed in the district court upon the alleged ground 
that there was no competent and sufficient evidence 
adduced at the preliminary hearing that a crime had been 
committed or that there was probable cause to believe 
that defendant committed the alleged offense. At the 
hearing upon the merits of the habeas corpus action a 
full and complete transcript of the proceedings had and 
evidence adduced at defendant’s preliminary hearing, 
including a voluntary statement made by him to the 
sheriff at about 9 p. m., August 24, 1955, was offered 
by relator and received in evidence by stipulation. 
Thereupon the trial court denied the writ and refused 
to release and discharge relator, who for clarity will 
be hereinafter called defendant. Thereafter his motion 
for new trial was overruled and defendant appealed to 
this court, assigning in substance that the trial court 
erred in finding that the evidence adduced at the pre- 
liminary hearing was sufficient to hold accused for 
trial in the district court, and erred in failing to release 
and discharge him from custody pursuant to his request 
for a writ of habeas corpus. We conclude that the 
assignment should not be sustained. 
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At the beginning of the preliminary hearing witnesses 
for the State, except the sheriff, were segregated at re- 
quest of defendant, who offered no testimony in his own 
behalf. The first witness called by the State was one 
of the minor girls alleged to have been fondled and 
massaged in an indecent manner by defendant. How- 
ever, after vigorous examination by counsel for defend- 
ant to test her competency as a witness, she became 
confused and frightened, and sobbingly refused to tell 
the truth, so she was withdrawn as a witness. 

The other minor girl alleged to have been fondled and 
massaged in an indecent manner by defendant was then 
called as a witness by the State. She gave her name, 
together with the names of her father and mother. She 
said that she was 5 years old and attended kindergarten 
school, First Ward, and the Baptist Sunday School. 
She testified at length with regard to her knowledge of 
the truth and the consequences of untruth. Despite 
vigorous examination by counsel for defendant to test 
her competency as a witness, she finally qualified, 
and over objections of defendant’s counsel, she was 
duly sworn as a witness. As such she identified de- 
fendant as Donald Cotner who drives the bus which was 
kept in defendant’s garage close to their house in Platts- 
mouth. She testified that she and her little brother 
got in defendant’s bus outside of his garage and rode 
into the garage while defendant was driving it. As 
soon as the bus got in the garage her brother got out of 
it but she stayed in for a little while. She did not know 
what defendant did to her, but he tickled her once. How- 
ever, she would not tell where on her body defendant 
had tickled her because she was afraid a cop, “I mean 
the sheriff,” whom she had previously identified, might 
pick her up, and “I wouldn’t dare say it * * * Because 
I just wouldn’t dare * * * Because I just don’t want to.” 

The State then called the sheriff as a witness. He 
testified that in the course of his duties as sheriff he made 
an investigation with reference to an incident between 


622 NEBRASKA REPORTS [Vou. 163 


Cotner v. Solomon 


defendant and the minor girls involved, which occurred 
in defendant’s garage. The sheriff was notified of it 
about 6 p. m., August 24, 1955, by oral complaint over 
the phone from the residence of the girls’ parents, who 
lived in the second house west of defendant’s garage. 
However, the sheriff was then otherwise engaged and 
could not respond to such call until between 6:30 and 
7 p.m. He then had a discussion or conversation in 
defendant’s garage with defendant and another man 
whose little 3-year-old girl had been indirectly involved 
in the incident. Thereafter the sheriff told such other 
man to come to the sheriff’s office and bring his wife 
and child with him. The sheriff then took defendant to 
the county jail. After talking with such persons in his 
office, the sheriff had defendant come to his office. De- 
fendant was then questioned with regard to the incident 
between him and the two minor girls. There, at about 
9 p. m. on August 24, 1955, without any threats or 
promises having been made against or to defendant, 
and after defendant had been fully advised of his con- 
stitutional rights, he voluntarily made and signed a 2-page 
typewritten question and answer statement in the pres- 
ence of the sheriff and deputy sheriff as witnesses thereto. 

Prior to making the statement the sheriff, defend- 
ant’s father, and defendant had a conversation on the 
staircase of the jail whereat defendant admitted that 
he had fondled the two girls involved in an indecent 
manner, and expressed a desire to make a statement 
about the incident. Defendant’s father then began to 
cry and walked over to his car, whereupon the sheriff 
and defendant went to the sheriff’s office where the type- 
written statement was voluntarily made by defendant. 
It was offered by the State and received in evidence 
at the preliminary hearing. 

It would serve no purpose to recite herein the salacious 
and revolting details of defendant’s statement. It is 
sufficient for us to say that therein he voluntarily ad- 
mitted that he had deliberately committed the offense 
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as charged in the complaint; furthermore, he also ad- 
mitted that he had committed a like offense upon one 
of the little girls upon an occasion other than that 
charged in the complaint. 

In the light of the foregoing evidence and authorities 
hereinafter cited and discussed, we conclude that the 
trial court did not err in refusing to release and dis- 
charge defendant. 

Among other authorities, defendant cited and relied 
upon People v. White, 276 Mich. 29, 267 N. W. 1777, 
wherein the court said: “It appears to be well settled 
that the corpus delicti cannot alone be established by the 
extrajudicial confession of an accused. If the admis- 
sions, which were in the nature of confessions, be elim- 
inated from the testimony taken by the examining 
magistrate, that which remains is not sufficient to estab- 
lish probable cause that the crime * * * has been com- 
mitted by anyone. Aside from the confessions, there 
was not sufficient testimony in the examination to con- 
nect defendants with the offenses charged in the war- 
rant.” In that connection, defendant argued here that 
there was no competent evidence adduced at defendant’s 
preliminary hearing to prove corpus delicti except the 
admissions of defendant. We do not agree with that 
contention. 

In Birdsley v. Kelley, 159 Neb. 74, 65 N. W. 2d 328, we 
held that: “The sufficiency of evidence adduced at a 
preliminary examination to hold an accused to answer 
for a crime with which he is charged may be raised and 
tried in habeas corpus proceedings. 

“In a habeas corpus proceeding instituted for the 
purpose of testing the sufficiency of evidence taken at a 
preliminary examination to require a person to be tried 
on a criminal charge, the court will not weigh the evi- 
dence but will only inquire as to the existence of evi- 
dence to sustain the charge.” 

In Gallegos v. State, 152 Neb. 831, 43 N. W. 2d 1, in 
dealing with a trial on the merits in the district court, 
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we held: “While a voluntary confession is insufficient, 
standing alone, to prove that a crime has been com- 
mitted, it is, nevertheless, competent evidence of that 
fact, and may, with slight corroborative circumstances, 
establish the corpus delicti as well as the defendant’s 
guilty participation.” In that opinion we quoted with 
approval the following from Limmerick v. State, 120 
Neb. 558, 234 N. W. 98: ‘“ ‘The rule that the corpus 
delicti cannot be proved by the confession of the de- 
fendant is true as a general proposition, yet confes- 
sions or admissions may be considered in connection 
with the other evidence to establish the corpus delicti. 
It is not necessary to prove the corpus delicti by evi- 
dence entirely independent and exclusive of the con- 
fession or admissions. Groover v. State, 82 Fla. 427; 
26 A. L. R. 380; 17 R. C. L. 64, sec. 69.2” Thereafter, 
citing Egbert v. State, 113 Neb. 790, 205 N. W. 252, 
Whomble v. State, 143 Neb. 667, 10 N. W. 2d 627, and 
Clark v. State, 151 Neb. 348, 37 N. W. 2d 601, we said: 
“This principle has often been reaffirmed by this court.” 

As early as In re Application of Balcom, 12 Neb. 316, 
11 N. W. 312, this court said: “A writ of habeas corpus 
is not a proceeding to correct errors, and where it ap- 
pears that the court whose action is sought to be re- 
viewed had jurisdiction; that an offense has been com- 
mitted, and there is testimony tending to show that the 
accused committed the offense, this court in this pro- 
ceeding will not weigh evidence to see whether it is 
sufficient to hold the accused.” 

Such case was cited with approval in Jahnke v. State, 
68 Neb. 154, 94 N. W. 158, wherein this court said: “It 
is the rule in this jurisdiction that while the question 
of the sufficiency of the evidence introduced at a pre- 
liminary examination to hold an accused to answer 
for a crime with which he is charged may be raised 
and tried in habeas corpus proceedings, yet where it 
appears that the court had jurisdiction, that an offense 
had been committed, and there is testimony tending to 
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show that the accused committed the offense, the court 
will not weigh the evidence further to see whether it 
was sufficient to hold the accused on the ground of 
probable cause. It is not necessary in such cases that 
the evidence should be sufficient to support a verdict 
of guilty, or show guilt beyond a reasonable doubt.” 
Rehearing was granted in that case at 68 Neb. 181, 
104 N. W. 154, whereat the judgment on the merits 
after defendant was found guilty by a jury was re- 
versed, but that part of the original opinion relating to 
preliminary hearing was not disturbed. Both such 
last-cited cases were cited with approval in State ex 
rel. Flippin v. Sievers, 102 Neb. 611, 168 N. W. 99, 
which reaffirmed in principle the rule heretofore quoted 
therefrom. 

In Lingo v. Hann, 161 Neb. 67, 71 N. W. 2d 716, we 
said: ‘“‘A preliminary hearing before a magistrate is 
not a criminal prosecution or trial within the meaning 
of section 11, art. 1 of our Constitution.’ Roberts v. 
State, 145 Neb. 658, 17 N. W. 2d 666. 

“The functional purpose of the preliminary hearing 
is stated in section 29-506, R. R. S. 1943, as follows: ‘Tf 
upon the whole examination * * * it shall appear that an 
offense has been committed and there is probable cause 
to believe that the person charged has committed the 
offense, the accused shall be committed to the jail of 
the county in which the same is to be tried, there to 
remain until he is discharged by due course of law; 
* e 4? 

“It is in no sense a trial of the person accused. 
Its purpose is to ascertain whether or not a crime has 
been committed, and whether or not there is probable 
cause to believe the accused committed it.’ Roberts v. 
State, supra. 

“The effect of the foregoing, if found to exist, is to 
hold the accused for trial in the district court, which 
has jurisdiction to try him. See Dobrusky v. State, 
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140 Neb. 360, 299 N. W. 539.” That is what the county 
court of Cass County did. 

In that connection, defendant also argued that the 
county court did not find that there was probable cause 
to believe that defendant committed the offense as re- 
quired by section 29-506, R. R. S. 1943, but rather 
erroneously found that there was a “possibility” that 
defendant committed it. Defendant’s contention has 
no merit. 

In Carson v. State, 80 Neb. 619, 114 N. W. 938, after 
citing authorities, this court said: “It is true that be- 
fore an accused can be legally held to answer a crim- 
inal charge upon information he is entitled to a pre- 
liminary examination, and there must be proof and a 
judicial determination that an offense has been com- 
mitted and that there was probable cause to believe 
the defendant guilty as charged in the complaint. But 
that does not conclusively argue that it is necessary, 
in the absence of a statute requiring it, that these find- 
ings should be entered, technically, or at all, upon the 
docket. Jurisdiction having been obtained, the pre- 
liminary examination had, and the accused recognized 
to the district court would probably be enough to be 
shown by the record to confer jurisdiction upon the 
prosecuting attorney to file the information and upon 
the district court to try the accused.” That statement 
is controlling under the comparable circumstances and 
record presented in the case at bar. 

In the light of the evidence heretofore set forth and 
authorities cited herein, we conclude that the judgment 
of the trial court should be and it hereby is affirmed. 

AFFIRMED. 

Simmons, C. J., dissenting. 

I dissent. It is a serious matter when we determine 
debatable questions of fact insofar as they relate to an 
individual person. It is also a serious matter when 
in the process, we determine rules of law that here- 
after will apply to all persons accused of an offense 
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against the laws of this state where a preliminary 
hearing is a prerequisite. Section 29-506, R. R. S. 1943, 
provides that if it shall appear that no offense has 
been committed or that there is no probable cause for 
holding the accused “he shall be discharged.” That 
condition is in the alternative. The statute further 
provides that if it appears that an offense has been 
committed and that there is probable cause to believe 
that the person charged has committed the offense then 
the accused shall be committed. That condition is in 
the conjunctive. 

Here the examining magistrate found that an offense 
had been committed and that there was a “possibility” 
that the defendant had committed it. 

Here this court examines the record and finds that 
there is evidence of probable cause. We have from the 
beginning to as late as Lingo v. Hann, 161 Neb. 67, 71 
N. W. 2d 716, sustained the proposition that the pur- 
pose of the preliminary hearing is to ascertain whether 
or not a crime has been committed and whether or not 
there is probable cause to believe the accused com- 
mitted it. 

That duty the law places upon the examining magis- 
trate. Here the examining magistrate found only that 
there was a possibility that the accused committed the 
offense. Obviously he refused to find probable cause. 
The law clearly requires that finding as to a condition 
to a commitment—otherwise “he shall be discharged.” 

Carson v. State, 80 Neb. 619, 114 N. W. 938, relied on 
by the court, does not sustain the holding made here. 
In that case there was no finding that an offense had 
been committed. There was a finding of probable cause. 
We held there that there must be “a judicial determina- 
tion that an offense had been committed and that there 
was probable cause to believe the defendant” had com- 
mitted the offense. The Attorney General in the Carson 
case argued that the finding of probable cause had 
implicit in it a finding that an offense had been com- 
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mitted. But from that it does not follow that a find- 
ing that an offense has been committed has implicit 
in it a finding of probable cause that the defendant 
committed it. So fact-wise, that case is not controlling 
here. The most that that case holds is that “these 
findings” need not be entered upon the docket. Here 
an essential finding to hold the accused was not made, 
and that fact appears affirmatively from the record. 
In the absence of a “judicial determination” of probable 
cause and the presence of a finding of only possible 
cause, I would hold that the examining magistrate was 
without power to commit the accused for trial. Stated 
in the language of the statute, he should be discharged. 
Such is the mandate of the statute. 


WESLEY HARMS PEERY, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
80 N. W. 2d 699 


Filed January 25, 1957. No. 34062. 


1. Rape. In a prosecution for rape, after the prosecutrix has tes- 
tified to the commission of the offense, it is competent to prove 
in corroboration of her testimony as to the main fact that 
within a reasonable time after the alleged outrage she made 
complaint to a person to whom a statement of such an occur- 
rence would naturally be made. 

The testimony concerning such complaint should, on 

direct examination, be confined to the fact that complaint was 

made, and the details of the event, including the identity of 
the person accused, are not proper subjects of inquiry unless 
the complaint was a spontaneous, unpremeditated statement so 
closely connected with the act as to be part of the res gestae. 

The court in a trial for rape should not inform the 

jury that such complaint is a corroborating circumstance but 

the jury should be permitted to give it such consideration and 
effect in that regard as it decides is proper in the circumstances 
of the case. 

If the law requires corroboration of a witness, it must 

be accomplished by other evidence than that of the witness 
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himself. His acts or statements do not constitute corroborative 
evidence. 


In a prosecution for rape, if the prosecutrix testifies 
to the facts constituting the crime and the accused unequivo- 
cally denies the commission of the offense, the testimony of 
the prosecutrix must be corroborated on material points by 
other evidence to justify or sustain a conviction of the accused. 
It is not essential in such a case that the prosecutrix 
be corroborated by other evidence as to the principal act 
constituting the offense but it is indispensable that she be 
corroborated as to material facts and circumstances which tend 
to support her testimony as to the principal fact in issue. 


Error to the district court for Sarpy County: Joun 
M. Dierks, Jupce. Reversed and remanded. 


John R. Doyle and John E. Wenstrand, for plaintiff 
in error. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for defendant in error. 


Heard before Smmmons, C. J., CARTER, MESSMORE 
YEAGER, CHAPPELL, WENKE, and Bostaucu, JJ. 


a 


BosLAucH, J. 


Plaintiff in error, designated herein the accused, was 
convicted of the crime of rape charged to have been 
committed on the 21st day of January 1956, upon Mary 
Billingsley, referred to herein as prosecutrix, forcibly 
and against her will. 

The circumstances of the offense as related on the 
trial by the prosecutrix include the following: 

She traveled by automobile on January 21, 1956, 
about 11:45 a. m., on U. S. Highway No. 6 when she 
came to the intersection of it with Highway No. 31 
north of the town of Gretna. She turned into the lat- 
ter and was overtaken and stopped by the accused who 
was operating an automobile which passed her from 
the rear and was driven on an angle to the right in front 
of the car of the prosecutrix in such a manner as to pre- 
vent her from going forward. Her car was partly off the 
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highway when it was stopped. There was no other 
traffic in view at that place. The accused approached 
the prosecutrix as she sat in her car with a gun in his 
hand which he pointed at her and commanded that she 
quickly get out of her car and come with him. She 
obeyed, went to his automobile, and got into the front 
seat of it. He refused her permission to remove her 
car entirely onto the shoulder of the road. He drove 
his car back onto Highway No. 6 and then went south, 
east, and north, in that order, a distance of probably 
6 or 7 miles. He stopped on a north-and-south graveled 
road. She had never seen him before. There was no 
conversation except accused asked her if she was going 
to Council Bluffs and she said she was. She asked per- 
mission to smoke a cigarette and to remove her coat. 
He consented; but when she was about to get a match 
from her purse, he stopped her and required that she 
use his lighter. After the accused had stopped on the 
north-and-south highway he removed his topcoat and 
while he held the gun on prosecutrix he said to her 
that he was warning her if she resisted him he’ would 
kill her. He ordered her to go over the front seat into 
the back seat of the car and remove a specified part of 
her clothing. He got in the back seat and asked if she 
was frightened. She said that she would not fight, 
that she did not want him to kill her, and that she 
would feel much better if he put the gun down. He 
placed it in the front seat. He exacted and secured 
from her the intimate indulgence he sought. He had 
held the gun in his hand with its barrel pointed toward 
her continuously from the time she first saw him until 
he placed it in the front seat at the time he compelled 
her to submit to his demands. She did not physically 
oppose him because he had told her that he would kill 
her if she did and she believed he had the means in 
his control to execute the threat he made to her. 
She returned to the front seat as he directed and he 
then demanded money from her. He took her billfold 
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but returned it when he found it contained only a 
nominal amount. He expressed disappointment and re- 
sentment because she did not have more money. An 
automobile traveling north passed the car of the ac- 
cused while it was stopped at the place where prose- 
cutrix was attacked. She did not describe it. The ac- 
cused drove north on the graveled road an estimated 
distance of something like 200 yards to a farmstead 
where there was a mail box near the side of the road. 
It was not visible from where they had been parked. 
The prosecutrix saw the car that had passed them near 
the mail box. A pick-up truck drove out of the farm- 
yard near the mail box. In it were a driver and one 
other person. There were gas drums or containers 
visible in the box of the truck. There were persons in 
the automobile and near the mail box. The accused 
and prosecutrix passed there about 12:15 p. m. The 
accused continued to drive north on the north-south 
road to the first intersection, turned west, and went back 
to Highway No. 6. He stopped on the road which ex- 
tended to Highway No. 6 and demanded the name and 
address of the prosecutrix. She showed him her driver’s 
license. He said he wanted these so that if she told 
anyone about what had happened, “I'll come across 
the bridge.” Accused returned to where the car of 
prosecutrix was parked and let her out of his car with 
a warning that whatever she did she should not look 
back to see where he was going. 

She completed her trip to Council Bluffs, went to the 
office where she was employed, called her employer, 
and reported to him the facts of her experience with 
the accused. Her employer went with her to a police 
station in Council Bluffs and she complained to a police 
officer concerning the assault made on her and she re- 
lated the facts thereof. She went to the office of a 
doctor in that city about 5 p. m. that day and sought, 
secured, and submitted to an examination by the doctor. 

The foregoing demonstrates that the prosecutrix tes- 
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tified to the commission of the offense by the accused 
and that she thereafter, as soon as the situation per- 
mitted when she was released from being a captive of 
the accused, made complaint of the alleged outrage to 
those to whom a statement of such an occurrence would 
naturally be made. She complained to her employer, 
Kenneth Hubler, and immediately thereafter in his pres- 
ence at the police station in Council Bluffs she com- 
plained to Detective Jorgensen of the police force of 
that city in which she resided and worked. She says 
she told each of them of the experience she had had 
and what was done to her, gave a description of the 
man who she claimed assaulted her and a description 
of the automobile he was operating, and described to 
Detective Jorgensen the items and objects she observed 
in the automobile. There is absence of corroboration of 
the prosecutrix by either Kenneth Hubler or Detective 
Jorgensen because neither of them testified at the trial. 
It is not claimed that they were not available and no 
attempt to secure them as witnesses is exhibited by the 
record. The name of neither of them appears on the 
information. The State cannot escape the adverse effect 
of the failure to produce these persons and the informa- 
tion they had at the trial if, in fact, the complaints were 
made to them as the prosecutrix affirms. In such a 
situation it was the duty of the State to do so. 

In Klawitter v. State, 76 Neb. 49, 107 N. W. 121, 
appears the following: “She (the person who claimed 
to have been debauched) testifies that when they came 
home from Melchers two of her brothers saw and 
talked with the defendant, that when she went to 
Melchers her sister left her with defendant and went 
home alone, that after the second act of intercourse she 
told Mrs. Gutch about it, yet none of these persons 
were called as witnesses to corroborate her statements. 
If this evidence was within reach it should have been 
produced.” 

It was competent in the circumstances of this case, 
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after the prosecutrix had testified to the commission of 
the offense, to prove in corroboration of her testimony 
as to the main fact that after the alleged outrage she 
made complaint concerning it to her employer and to 
the police officer. This doctrine is set forth in Krug 
v. State, 116 Neb. 185, 216 N. W. 664: “In a prosecu- 
tion for rape, the prosecutrix may testify in chief, if 
within a reasonable time under all the circumstances 
after the act was committed she made complaint to 
another, to the fact and nature of the complaint, but 
not as to its details; and that other may likewise testify 
in chief to such fact and nature of the complaint, but 
not as to its details. Such testimony, together with all 
other facts and circumstances in evidence, may be con- 
sidered by the jury in corroboration of the testimony 
of the prosecutrix as to the main fact in issue.” See, 
also, Rhoades v. State, 102 Neb. 750, 169 N. W. 433; 
Henderson v. State, 85 Neb. 444, 123 N. W. 459, 26 L. 
R. A. N.S. 1149; State v. Meyers, 46 Neb. 152, 64 N. W. 
697, 37 L. R. A. 423; Wood v. State, 46 Neb. 58, 64 N. W. 
355. Evidence by another that such a complaint was 
made by prosecutrix may or may not be corroborative 
but the jury should be allowed to give it such consider- 
ation and effect as it decides is proper in the circum- 
stances of the case. Henderson v. State, supra. 

The testimony of the prosecutrix that she made com- 
plaint to her employer and to the police officer that she 
had been ravished does not constitute corroboration of 
her testimony as to the main fact of the alleged offense. 
The court observed in Fitzgerald v. State, 78 Neb. 1, 
110 N. W. 676: “The prosecuting witness says that she 
was crying afterwards, and that the young lady who 
was with them observed it, but the young lady herself 
was not put upon the stand.” 

The doctor, Frederick E. Marsh, upon whom prosecu- 
trix called late in the day of the assault, was a witness 
produced by the State. He was not asked to state 
whether or not the prosecutrix complained to him about 
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the alleged conduct of the accused towards her. He 
was asked to tell what examination he made of prose- 
cutrix on January 21, 1956. His answer was an at- 
tempt to state that she had told him the history of her 
experience and that she stated she was not physically 
hurt in any way. There was an objection to anything 
the prosecutrix told the doctor. It was sustained by 
the court and all conversations between the doctor and 
her were excluded by the ruling of the court. The ac- 
tion of the court in this respect was improper. The 
doctor as a witness should, upon proper inquiry by the 
State, have been permitted to state the fact of any com- 
plaint prosecutrix made to him concerning the assault 
that she claimed was made on her that day. Krug v. 
State, supra. The internal examination made of her 
by the doctor revealed the presence of male fecundating 
fluid. He found no evidence that she had suffered any 
trauma, which he explained was bruising, scraping, 
scuffing, abrasion, or destruction of tissue. He stated 
he could not tell how long the fluid had been where he 
found it. The information the doctor gave was that the 
prosecutrix at some undetermined time probably had 
experienced intercourse and that she gave no evidence 
of any injury to her body. It was not corroborative of 
her claim that the accused had intercourse with her that 
day, much less that he had forced her to submit beyond 
her strength or power to resist. It is significant in this 
connection that the record, by the sworn statement of 
the prosecutrix, shows that on the preceding Thursday 
and Friday nights she stayed at the same place as a 
man she had come to Lincoln to visit and that she left 
that place Saturday morning at 11 o’clock January 21, 
1956, for the trip to Council Bluffs, Iowa. There is no 
information that any other person was at the place where 
they stayed and there was no effort to eliminate the 
male friend of the prosecutrix from the implications of 
the testimony on that subject. The testimony of Dr. Marsh 
does not tend to connect the accused with the intercourse 
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any more than it tends to connect the male friend of the 
prosecutrix with it. It is also significant that there 
was no mention by the doctor of the prosecutrix ex- 
hibiting the indicia generally present when a female 
has been the victim of the offense charged in this case 
such as shock, hysteria, injury to her person, or torn, 
disarranged, or soiled clothing. The testimony of the 
doctor is not sufficient to furnish the corroboration 
necessary to support the verdict. 

The prosecutrix said as they drove north on the north- 
and-south road from the place where she was attacked 
that they soon came to and passed a mail box and she 
saw the car there which she said had passed them 
when they were parked on that road. She did not at- 
tempt to describe it or state what view she had of it 
when it passed them. She said she saw a pick-up truck 
with “some sort of tank or container on the bed” drive 
out of the farmyard at that location. There were per- 
sons standing near the mail box. She fixed the time 
as about a quarter after 12 o’clock or “a little after noon.” 
The accused continued to drive north to the first inter- 
section, turned west, and proceeded to Highway No. 
6. She did not tell of seeing any other automobile or 
vehicle after they had passed the mail box until they 
got back to where she had left her automobile at or 
near the intersection of Highway No. 6 and Highway 
No. 31 and near there she saw a car that appeared to 
be stuck in the ditch of one of the roads that connected 
with Highway No. 6. This was at least 3 miles west of 
the graveled road on which she claims she was ravished. 

The State examined a farmer by the name of Biel. 
A north-and-south road was east of his farm, It had 
a rock surface. He had a mail box east of his house 
and a driveway from the highway into his farm. He 
went to the mail box to get his mail about 11 a. m.,, 
January 21, 1956, and a Mr. Alberry and a Mr. Smith 
came from the south in a Chevrolet car, stopped at the 
mail box, and asked Biel if he had seen any coyote tracks 
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in the snow that had fallen that morning. At that time 
a Mr. Boettcher and a Mr. Sawyer came there in a 
pick-up truck. They stopped and said they were hunt- 
ing coyotes. There were some bottled gas tanks in the 
truck. These five men were near the mail box and 
talked for a few minutes. Three of them were witnesses 
in the case for the State and none of them said they 
saw any automobile traveling from south to north pass 
them on the highway. Biel testified there was no other 
vehicle in that area while the company of men was near 
the mail box and while they were conversing. 

The occupants of the pick-up truck were Mr. Boettcher 
and Mr. Sawyer, who was the driver. The former said 
that they left Gretna at 10 o’clock the morning of Jan- 
uary 21, 1956, and returned there at about 11:30 or 
12 noon; that they stopped at the mail box when Alberry 
was there; that they stayed in the area a mile west of 
the Biel farm and “into that field off of that’; that he 
saw an older model tan Chrysler “that morning” with 
a Lancaster County number by which he meant he 
noticed “the prefix ‘Two’”; “That is all I noticed”; 
that he did not observe whether there was anyone in the 
car; that he could not say the color of the license plate 
or for what year it was—1955 or 1956; that the car was 
about 144 of a block from him; that they were after 
“this coyote” and that was the reason he did not have 
a better recollection; and that he and Sawyer were 
crossing the road and he believed the car he saw was 
moving. He gave no more definite location of the car 
he claimed to have seen except it was on a road a mile 
west of Biel’s. He did not say the direction it was 
facing or that it was traveling; neither did he state in 
what directions the road extended. 

The version given by Sawyer was that he was at the 
mail box when Biel, Boettcher, and Alberry were there; 
that he drove around the section “west of Bernie Biel’s”’; 
that he saw a 1947 or 1948 model tan Chrysler after he 
had gone from the mail box “one mile west of Bernard’s 
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farm” as he (Sawyer) was driving out of the field onto 
the road; that there were a man and woman in the front 
seat of the car; that he saw nothing else about the car; 
that he was within 15 to 25 feet of it; and that he did 
not see either the license plate or learn in what state 
it was registered. He did not say which directions the 
road extended on which the car was or the direction it 
was traveling. The automobile the accused was driving 
on the day of the alleged crime was postively identified 
as a 1949 model Chrysler. 
. The testimony of the three witnesses. discussed above 
does not constitute corroboration of the prosecutrix. 
The prosecutrix testified that on January 30, 1956, 
she, in Lincoln, identified the accused as the man who 
assaulted her; a 1949 model Chrysler automobile as the 
car operated by the accused at the time of the assault; 
and six articles in the automobile when she saw it on 
January 30, 1956, which she said she observed in the 
car when she was a captive of the accused on January 
21, 1956. Her testimony furnished the foundation for 
their introduction as evidence at the trial except repre- 
sentation of the automobile was by picture which the 
prosecutrix identified. They were not otherwise con- 
nected with the accused or the commission of the offense. 
What the prosecutrix said or did with reference to any 
of these was not corroboration. She could not by her 
own act or statement corroborate herself. In Mott v. 
State, 83 Neb. 226, 119 N. W. 461, it is said: “As to the 
nature of the corroboration necessary to sustain a con- 
viction in such cases, the authorities seem quite clear. 
Where the law requires the corroboration of a witness, 
it must be accomplished by other evidence than that 
of the witness himself. His own acts or statements do 
not constitute corroborative evidence. * * * Facts, wheth- 
er main or collateral, must be established by compe- 
tent testimony before they become of probative force 
in a lawsuit; and it is self-evident that the main fact 
in this case cannot be strengthened by a collateral 
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fact, the existence of which is dependent upon the 
same class of testimony.” See, also, Lockman v. Fulton, 
162 Neb. 439, 76 N. W. 2d 452; Hudson v. State, 97 Neb. 
47, 149 N. W. 104; Boling v. State, 91 Neb. 599, 136 N. 
W. 1078; Annotation, 60 A. L. R. 1148; 44 Am. Jur., 
Rape, § 82, p. 952. 

The law is firmly established in this state that in 
a prosecution for the crime of rape, if the prosecutrix 
testifies positively to the facts constituting the crime 
and the accused explicitly denies her statements, her 
testimony must be corroborated on material points by 
other evidence in order to justify or sustain a conviction. 
The testimony of the prosecutrix alone is not sufficient 
to warrant a conviction. Klawitter v. State, supra; 
Fitzgerald v. State, supra; Mott v. State, supra; Hender- 
son v. State, supra. However, it is not essential that the 
prosecutrix be corroborated by other evidence as to 
the act constituting the offense. It is required that 
she be corroborated as to material facts and circum- 
stances which tend to support her testimony as to the 
principal fact in issue. Cascio v. State, 147 Neb. 1075, 
25 N. W. 2d 897; Medley v. State, 156 Neb. 25, 54 N. 
W. 2d 233; Linder v. State, 156 Neb. 504, 56 N. W. 2d 
734. The prosecutrix testified to the commission by 
accused of the offense charged. The accused unequivo- 
cally denied the accusation made against him. The 
prosecutrix is not corroborated as to any material fact 
or circumstance which tends to support her testimony 
as to the principal fact of the crime. The conviction 
is not supported by the evidence. It is contrary to law 
and cannot be sustained. 

The judgment should be and it is reversed and the 
cause is remanded to the district court for Sarpy County 
for further proceedings as provided by law. 

REVERSED AND REMANDED. 

WENKE, J., dissenting. 

I disagree with the holding of the majority of the 
court to the effect that ‘The prosecutrix is not corrobo- 
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rated as to any material fact or circumstance which 
tends to support her testimony as to the principal fact 
of the crime”; that is, that the defendant in error, 
Wesley Harms Peery, whom we shall hereinafter refer 
to as the defendant, had sexual relations with her on 
January 21, 1956, forcibly and against her will. It 
should be understood, in this regard, that while it is 
required that the prosecutrix be corroborated as to 
material facts and circumstances which tend to support 
her testimony as to the principal fact in issue it is not 
essential that she be corrobarated by any evidence as 
to the act itself which constitutes the offense. 

First, I wish briefly to discuss the inference left by 
the majority opinion that the State was duty bound to 
call prosecutrix’s employer, Kenneth Hubler, and De- 
tective Jorgensen of the Council Bluffs Police Depart- 
ment, to whom she had made complaint of the offense. 
I agree that if a situation here existed, as it did in 
Klawitter v. State, 76 Neb. 49, 107 N. W. 121, that there 
was no other evidence to corroborate that of the prose- 
cutrix then the State would be required to do so in 
order to make a case for the jury. But even in such a 
situation, if the prosecutrix had complained to two or 
more people, the State would not be required to call 
all of them as their testimony would only be cumulative. 
However, if there is other competent evidence to meet 
the requirements of corroboration then I do not think 
the State is duty bound to call any of such witnesses, 
although it may properly do so if it desires. In my 
opinion the record here presents the latter situation. 

Dr. Frederick E. Marsh, a licensed physician en- 
gaging in the general practice of medicine at 532 First 
Avenue in Council Bluffs, Iowa, examined prosecutrix 
about 5 p. m. on Saturday, January 21, 1956, the day on 
which the alleged crime was claimed to have been com- 
mitted about noon. Prosecutrix told him the history 
of what had happened and he made a pelvic or internal 
examination. His examination revealed many sperma- 
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toza or secretion from the male of recent origin, al- 
though he would not pin point it as to time, stating it 
could be 3 or 4 hours one way or another. The majority 
opinion seems to completely discredit the effect of this 
testimony by the fact that prosecutrix had been visiting 
a male friend of hers in Lincoln on Thursday and Fri- 
day and stayed alone with him in his home and did not 
leave there until about 11 a. m. on January 21, 1956. 
While I think the latter was a fact for the jury to con- 
sider it is my opinion that the weight of this evidence 
was for the jury. It certainly corroborates the fact 
that someone had recently been intimate with the 
prosecutrix. 

The State also produced witnesses Charles Boettcher 
and Ronald Sawyer of Gretna, Nebraska, who were 
hunting coyotes in a Chevrolet pick-up truck near the 
place in Sarpy County where the prosecutrix said the 
alleged offense occurred. They testified seeing an older, 
or 1947 or 1948, model tan Chrysler sedan in the area 
at about the time the prosecutrix claims they were 
there. One of them described the car bearing a Lan- 
caster County license and having a man as the driver 
and a woman as a passenger in the front seat. Prosecu- 
trix, from her slight general knowledge thereof, de- 
scribed the car used by the party committing the act 
as a cream colored or tan 1947 or 1948 model 4-door 
Chrysler sedan. Defendant Peery admits that on Jan- 
uary 21, 1956, he owned and was driving a 1949 model tan 
4-door Chrysler sedan with a Lancaster County license 
plate. The evidence does not show there is any differ- 
ence in the appearance of the 1947, 1948, or 1949 model 
4-door Chrysler sedans. I think this evidence corrobo- 
rates the prosecutrix’s story. 

Prosecutrix testified she observed certain things in 
the car she was forced to ride in with the defendant 
from the place where he forced her to leave her own 
car at the point of a gun to the place where the alleged 
crime was committed, and then back to her car. That 
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same day, after she had returned to Council Bluffs, 
prosecutrix, when she complained thereof to Detective 
Jorgensen of the Council Bluffs police, gave him a de- 
scription of the car used by the party perpetrating the 
alleged crime and described to him the contents thereof. 
Later, on January 30, 1956, when defendant was appre- 
hended in Lincoln, Nebraska, the car he was then using 
was identified by the prosecutrix as the one used by 
the party committing the alleged offense on January 
21, 1956, and that defendant was that party. Taken 
from this car were two maps, a small suitcase, a white 
painter’s cap, and a pink quilt, all of which the prosecu- 
trix identified as being in the car used by defendant on 
January 21, 1956, plus the gun which was found therein 
under the front seat and which prosecutrix identified as 
the one defendant had used to force her to submit. Not 
only did the police officers of the City of Lincoin iden- 
tify all of these articles as taken from defendant’s car 
but defendant himself admits the pink quilt, sometimes 
referred to as a blanket or comforter, the painter’s cap, 
and suitcase were in his car on both Saturday, January 
21, 1956, the day the alleged crime was committed, and 
on Monday, January 30, 1956, the day he was taken into 
custody by the Lincoln police. Certainly this corrobo- 
rates the prosecutrix’s story in every way. 

I have read and reread this record and it is difficult 
for me to conceive a stronger case of corroboration could 
be made than here presented unless the State was for- 
tunate enough to have eyewitnesses to the act, some- 
thing not required by the laws of this state. 

CHAPPELL, J., concurs in this dissent. 
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Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bostaueu, JJ. 


WENKE, J. 

This is an appeal from the district court for Cheyenne 
County. While the appeal relates primarily to a decree 
rendered on January 6, 1956, in a divorce proceeding 
pending in that court, we take notice of the fact that 
the record affirmatively shows a defect as it relates to 
our jurisdiction on appeal. 

After the decree was rendered on January 6, 1956, 
the record shows that on January 12, 1956, Rose Vasa, 
plaintiff below and appellant here, filed a motion for 
a new trial. After this motion for a new trial had pur- 
portedly been overruled by the trial judge she filed a 
notice of appeal, doing so on March 26, 1956. The 
cause was then docketed in this court on March 29, 1956, 
as case No. 34031. Apparently becoming aware of the 
fact that her appeal was out of time, as the transcript 
here filed showed the ruling on the motion for new 
trial to have been made on January 30, 1956, appellant 
dismissed her appeal without prejudice. See, § 25-1912, 
R. R. S. 1943; Mueller v. Keeley, ante p. 613, 80 N. W. 
2d 707. 
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Thereafter appellant filed the following motion in 
this cause in the district court for Cheyenne County: 
“COMES NOW Rose Vasa, Plaintiff herein, and moves 
the Court to set aside the Order of the Court hereto- 
fore filed, purporting to overrule the Motion for a new 
trial, said Order purportedly being dated January 30, 
1956, but actually having been signed in Lincoln County, 
Nebraska, on the 21st day of March, 1956, without 
notice and to set argument on the Motion for a new 
trial and other Motions down before the Court at its 
earliest convenient opportunity.” 

Hearing was had on this motion at Sidney, Nebraska, 
on April 4, 1956. The trial judge, who rendered the 
decree on January 6, 1956, testified at this hearing that 
he received the journal entry purportedly overruling 
the motion for new trial through the mail at chambers 
in North Platte, Lincoln County, Nebraska, from appel- 
lant’s counsel with the following letter: “Enclosed here- 
with is a Journal Entry and copy in the Vasa matter. 
I assume that you will have no objection to overruling 
without Mr. Feltz or my being present so that we can 
get this matter appealed to the Supreme Court. I 
would appreciate it if you would return the order to 
me immediately and I will see to it that it is filed and 
docketed in Sidney.” 

The hearing record shows, as stated by counsel for 
Joe Vasa, defendant below and appellee here, that neither 
he nor his client was ever notified of the fact that the 
motion for new trial was being submitted, nor had they, 
or either of them, consented or agreed to the entry of any 
order thereon. 

The trial judge further testified that no previous 
hearing had ever been held on the motion for new trial; 
that he signed the journal entry enclosed at his cham- 
bers in North Platte, Lincoln County, Nebraska, on or 
about March 21, 1956, without changing the date there- 
in of January 30, 1956; and that thereafter he mailed 
it at North Platte addressed to appellant’s counsel at 
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Scottsbluff, Nebraska. The record shows the latter 
thereafter filed it in the office of the clerk of the dis- 
trict court for Cheyenne County on March 23, 1956. 

It is apparent, from his order overruling the motion 
being heard, that the trial judge was of the opinion the 
order he had signed on or about March 21, 1956, was a 
valid order. The order is as follows: 

“At a session of the District Court in and for Chey- 
enne County, Nebraska, this 4th day of April, 1956. 

“Comes now the respective parties. The Defendant 
on motion of his attorney waives notice of hearing on 
the motion for a new trial that was already submitted 
in Lincoln County, Nebraska, on March 21st, 1956. 

“Said cause now comes on for hearing on the motion 
to set aside the order of the Court entered on the 21st 
day of March, 1956, in Lincoln County, Nebraska. The 
same is argued to the Court and is submitted to the 
Court on the pleadings and the evidence. 

“Find that the same should be overruled on the ground 
that the matter was exparte and done within the district. 

“Find that the order as entered and requested by 
Robert G. Simmons, Jr. was entered on the 21st day of 
March, 1956 though the order as presented to the Court 
and requested to be signed by said Simmons was dated 
January 30, 1956. 

“IT IS THEREFORE ORDERED ADJUDGED AND 
DECREED BY THE COURT that said motion be and the 
same is hereby overruled, to which rulings of the Court 
Robert G. Simmons, Jr. excepts.” 

- Appeal was taken from the foregoing ruling by ap- 
pellant on April 7, 1956. We have recently, in the case 
of Mueller v. Keeley, supra, dealt with and fully dis- 
cussed the question of a trial judge’s jurisdiction at 
chambers on motions for new trial; when he can rule 
on such motions thereat; what is necessary to give him 
jurisdiction to do so; and the legal effect of a failure 
to comply therewith. What is therein said is herein 
controlling for the factual situations are comparable. 
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However, we shall again briefly discuss the principles 
here applicable. 

Under the Constitution judges of the district courts, 
as such, have no inherent judicial authority at chambers 
and possess only such authority or jurisdiction thereat 
as is conferred on them by statute. Art. V, § 23, Con- 
stitution of Nebraska. See, also, Ellis v. Karl, 7 Neb. 
381; Fisk v. Thorp, 51 Neb. 1, 70 N. W. 498; Hodgin v. 
Whitcomb, 51 Neb. 617, 71 N. W. 314; Kime v. Fenner, 
54 Neb. 476, 74 N. W. 869; Johnson v. Bouton, 56 Neb. 
626, 77 N. W. 57; Morrill County v. Bliss, 125 Neb. 97, 
249 N. W. 98, 89 A. L. R. 932; Mueller v. Keeley, supra. 

This situation does not go to a procedural irregularity 
but to the power of the court and the legality of the 
order. Any judgment or ruling so entered without au- 
thority or jurisdiction is void. See, Hodgin v. Whitcomb, 
supra; Kime v. Fenner, supra; Gamble v. Buffalo County, 
57 Neb. 163, 77 N. W. 341; Mueller v. Keeley, supra. , 

The latter is the situation here for none of the statu- 
tory requirements to give the trial judge jurisdiction 
to rule on the motion for new trial at chambers in North 
Platte had been complied with when he attempted to 
do so on March 21, 1956. For a full discussion of the 
statutes here applicable, and their application, see 
Mueller v. Keeley, supra. 

There was apparently an endeavor by the trial judge 
to breathe life into his purported order of March 21, 
1956, by waiver for, at the hearing on April 4, 1956, he 
stated to appellee’s counsel: “You dictated into my notes 
here that you are waiving that notice.’ The district 
judge then asked: “Now, is that what you mean?” 
Appellee’s counsel replied thereto: “Yes, I think we 
have the right to waive the fact it was entered out of 
the county.” In his order of April 4, 1956, the trial judge 
states: “The Defendant on motion of his attorney waives 
notice of hearing on the motion for a new trial that was 
already submitted in Lincoln County, Nebraska, on 
March 21st, 1956.” 
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As we have already stated the purported order of the 
trial judge signed by him at chambers in North Platte 
in Lincoln County, Nebraska, was void at the time it 
was signed because the trial judge lacked jurisdiction 
and was therefore without authority to render it. This 
lack of authority cannot be supplied by subsequent 
waiver or consent. See Gamble v. Buffalo County, supra. 

In view of what we have said it appears the motion 
for a new trial filed in this cause on January 12, 1956, 
remains undisposed of and, in view of that fact, this 
appeal has been prematurely taken; consequently, this 
court is without jurisdiction to consider it. We there- 
fore dismiss the appeal. 

APPEAL DISMISSED. 


Epwarp D. SOUTHWELL, APPELLEE, V. ROBERT E. DEBOER 


ET AL., APPELLANTS. 
80 N. W. 2d 877 


Filed February 1, 1957. No. 34060. 


1. Trial. A party to an action is entitled to have the jury in- 
structed with reference to his theory of the case, when the plead- 
ings present the theory as an issue and it is supported by compe- 
tent evidence, whether requested to do so or not. 

2. Trial: Appeal and Error. A conflicting instruction or instruc- 
tions on issues the effect of which may be to mislead or confuse 
the jury are erroneous and prejudicial. 

38. Damages. Physical suffering caused by injuries is in its nature 
inseparable from mental suffering, and where physical injuries 
and suffering therefrom have been proved but mental suffering 
has not been separately proved, it is not error for the court 
to instruct that mental] suffering is an element which may be 
taken into consideration in arriving at the amount of damages 
recoverable. 

4. Appeal and Error. Where the verdict returned by the jury is 
the only one authorized by the pleadings and proof, the giving 
of an erroneous instruction is not prejudicial error. 

5. Negligence: Appeal and Error. In a case where contributory 
negligence is charged against a plaintiff but the physical facts 
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disclose conclusively that he was not so guilty, it is error 
for the court to submit that question as an issue to the jury; such 
error may not however be said to be prejudicial to the defendant 
making the charge, even if a phase thereof has been improperly 
defined. 

6. Damages. In an action for damages, where the law furnishes 
no legal rule for measuring them, the amount to be awarded 
rests largely in the sound discretion of the jury, and courts 
are reluctant to interfere with a verdict so rendered. 

7. Trial: Appeal and Error. Where the verdict returned in an 
action for personal injuries is challenged on appeal solely be- 
cause it is excessive, it will not be disturbed by the reviewing 
court, unless it can say as a matter of law that, upon 
consideration of all the evidence, the amount of such verdict 
is excessive. 


A verdict may be set aside as excessive by 
the trial court or on appeal only when it is so clearly exorbitant 
as to indicate that it was the result of passion, prejudice, mistake, 
or some means not apparent in the record, or it is clear that the 
jury disregarded the evidence or rules of law. 


APPEAL from the district court for Gage County: 
Cuoyve B. Extis, Jupce. Affirmed. 


Chambers, Holland, Groth, Dudgeon & Hastings and 
Ernest A. Hubka, for appellants. 


McCown & Wullschleger, for appellee. 


Heard before Stmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAucu, JJ. 


YEAGER, J. 

This is an action for damages instituted by Edward C. 
Southwell, plaintiff and appellee, against Robert E. 
DeBoer and International Harvester Company, a corpora- 
tion, defendants and appellants. The action was in two 
causes of action. It was tried to a jury. The jury re- 
turned a verdict in favor of plaintiff and against the de- 
fendants on the first cause of action for $17,500 and 
on the second cause of action for $3,500. The plaintiff 
filed a remittitur of $870 of the amount awarded on 
the second cause of action, whereupon judgment was 
rendered on the two causes of action for $20,130. From 
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this judgment the defendants have appealed. For con- 
venience, when separate reference is required, the de- 
fendants will be referred to as DeBoer and the company. 

As grounds for reversal the defendants have set forth 
five assignments of error. By assignments Nos. 1, 2, 3, 
and 4, in this order, they charge the court erred in giving 
instructions Nos. 14, 15, 19, and 10. By the fifth assign- 
ment of error they charge that the verdict is grossly 
excessive. The question of whether or not the defend- 
ants were guilty of negligence is not in issue on this 
appeal. 

The basis of the action as pleaded by the plaintiff, to the 
extent necessary to set it forth here, is substantially 
as follows: On August 22, 1955, at about 7:30 p.m, 
the plaintiff was driving a 1946 Chevrolet automobile in 
a westerly direction upon a state highway about 4 miles 
northwest of Beatrice, Nebraska; that along the north 
side of the highway was a pile of roadmix extending 
southward in width about 4 feet, the length of which 
extended the entire length of the portion of the road 
which was under construction (this length was not 
definitely stated but it extended east and west of the 
point of concern here for a distance of several miles); 
that the width of the roadway south of the roadmix at 
the location in question was 19 feet; that this road- 
way was clear and unobstructed; that at the time of 
concern here the plaintiff was operating his automobile 
in a careful and prudent manner and about 1 foot from 
the south edge of the roadmix; that DeBoer was oper- 
ating an International pick-up truck which belonged to 
the company from the west or opposite direction; that 
while so doing he operated it so negligently as to cause 
it to collide with the front end of plaintiff's automo- 
bile causing injury and damage to plaintiff and to his 
automobile; and that at the time DeBoer was employed 
by and engaged in the business of the company. The 
fact of employment and the capacity of the employ- 
ment is not questioned by the defendants on this appeal. 
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In view of the fact that no question of whether or 
not the defendants were guilty of negligence is pre- 
sented by the assignments of error it is not deemed 
necessary to set forth the specifications of negligence 
charged in the petition. 

. To the petition the defendants filed answers. By the 
answers they admitted the occurrence and otherwise 
generally denied the allegations of the petition. Fur- 
ther answering they alleged affirmatively that the proxi- 
mate cause of the collision was the contributory negli- 
gence of the plaintiff. The specifications of contribu- 
tory negligence were substantially as fdllows: (1) 
Failure and neglect to make reasonable observation of 
the approach of other vehicles including the one oper- 
ated by DeBoer; (2) failure of plaintiff to drive at a 
reasonable and proper rate of speed having regard for 
the condition of the road; (3) failure of the plaintiff to 
have his automobile under reasonable control; and (4) 
failure of plaintiff to make timely application of brakes. 

These affirmative allegations of contributory negli- 
gence were denied by the plaintiff. The pleadings thus 
summarized present the basis for the questions which 
require determination on this appeal. 

In addition to the issues presented by the petition, 
answer, and reply, the defendants filed separate cross- 
petitions and on them issue was joined. Those issues 
however are of no concern on this appeal. 

In order to determine the questions presented by the 
assignments of error it becomes necessary to examine 
briefly the evidence adduced at the trial. It is dis- 
closed by the evidence that on the day in question and 
perhaps for some days prior thereto the surface of the 
traveled portion of this highway was being improved 
by the placement of a mixture of road improvement ma- 
terial thereon. The process has not been accurately 
described but it appears that it was being done by grading 
and spreading of the material over the traveled surface 
with a road grader from the accumulation in a row on 
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one side of the road. It is disclosed that this row of 
material began about 1 foot from the north side and 
extended in width about 4 feet to the south. How far 
to the east and to the west is not disclosed but it ap- 
pears that it extended for a distance of a few miles. 
There was a driving space to the south at the point of 
collision of about 19 feet. The plaintiff’s clear view to 
the west, according to his estimate, was from 4 to 5 
blocks or from 1,200 to 1,500 feet. The area of view 
of DeBoer to the east was not disclosed but there is no 
evidence that it was restricted except possibly by dust. 
There is evidence that the highway was officially closed 
to public travel but none of it is authentic in quality. 
The plaintiff testified that prior to the collision he 
had been driving about 1 foot south of the south edge 
of the roadmix. He did not testify that he was so driving 
at the time of the collision. He testified that he had no 
recollection of the collision or of seeing the approach of 
DeBoer theretofore. The effect of his testimony in this 
respect is to say that he was driving as above described; 
that as a result of the collision he was rendered uncon- 
scious; and that he did not recover consciousness for 
about 2 days. There was evidence from other witnesses 
that there were skid marks made by the tires of his auto- 
mobile extending backward or east from the point of 
collision about 47 feet. The north line of the skid marks 
was about 1 foot from the south edge of the roadmix. 
This evidence is sufficient, it is believed, to support 
an inference that plaintiff was at the time of the col- 
lision traveling in the manner that he had been pre- 
viously traveling, and an inference that he observed 
the approach of DeBoer prior to the collision. 
’ DeBoer testified on behalf of the defendants. He testi- 
fied that he came onto the roadway south of the roadmix 
quite some distance west of the scene of the collision 
and that he operated the truck on the south edge of the 
roadway. He had no recollection of seeing the automo- 
bile of plaintiff at the time of the collision. He gave 
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some evidence of dust ahead of him through which he 
operated the truck. There were no eyewitnesses to the 
collision. 

There was evidence from observations made after the 
collision that at the time the two vehicles came together 
the right wheels of plaintiff’s automobile were about 
1 foot south of the south line of the roadmix and that 
the left front wheel of the truck operated by DeBoer 
was about 3 feet south of that line, and that in this wise 
the front ends of the two vehicles came together. 

From this evidence of course at least a reasonable 
inference could flow that the plaintiff was on his right 
side and DeBoer was on the wrong side of the road. 

As pointed out the first assignment of error relates 
to the giving of instruction No. 14. The instruction is 
as follows: 

“You are instructed that the law of this state pro- 
vides that upon all highways of sufficient width the 
driver of a vehicle shall drive the same upon the right 
half of the highway and that drivers of vehicles pro- 
ceeding in opposite directions shall pass each other to 
the right, each giving to the other at least one half of 
the main traveled portion of the roadway as nearly as 
possible. 

“If you find from the evidence that the foregoing re- 
quirement of the law was violated by the defendant, 
Robert E. DeBoer, you are instructed that such viola- 
tion was not in and of itself negligence but a circum- 
-stance which you may take into consideration in deter- 
mining whether or not said defendant was guilty of 
negligence.” 

The particular objection, as we interpret, is not that 
an unsound or fallacious principle of law has been stated 
but that the principle applied to DeBoer in the second 
paragraph should have been applied as well to the 
plaintiff. The reason assigned for this contention is 
that there was an issue also as to whether or not the 
plaintiff was operating his automobile also in violation 
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of the legal principle set forth in the first paragraph 
of the instruction. 

If on the record made there was such an issue the 
assignment of error is valid, otherwise it is not. 

This court has said many times in somewhat varying 
terms but with a single meaning that a party to an 
action is entitled to have the jury instructed with refer- 
ence to his theory of the case, when the pleadings pre- 
sent the theory as an issue and it is supported by com- 
petent evidence, whether requested to do so or not. 
See, Swengil v. Martin, 125 Neb. 745, 252 N. W. 207; 
Hackbart v. Rohrig, 136 Neb. 825, 287 N. W. 665; Land- 
rum v. Roddy, 143 Neb. 934, 12 N. W. 2d 82, 149 A. L. R. 
1041; Hansen v. Lawrence, 149 Neb. 26, 30 N. W. 2d 63; 
Fimple v. Archer Ballroom Co., 150 Neb. 681, 35 N. W. 
2d 680; McKain v. Platte Valley Public Power & Irr. 
Dist., 151 Neb. 497, 37 N. W. 2d 923; Dunlap v. Welch, 
152 Neb. 459, 41 N. W. 2d 384; Pongruber v. Patrick, 
157 Neb. 799, 61 N. W. 2d 578. 

An element of this rule, as is clear, is that it is not 
sufficient that the theory shall be made an issue by the 
pleadings. In order to require that an instruction be 
given, the theory must be supported by competent evi- 
dence. In the absence of competent evidence instruc- 
tion upon it is not required nor proper. 

In Swengil v. Martin, supra, the controlling principle 
is announced as follows: ‘While, as decided in Boice 
v. Palmer, 55 Neb. 389, and other cases cited hereinbe- 
fore, ‘A party to an action is entitled to have the jury 
instructed with reference to his theory of the case, when 
the pleadings present the theory as an issue and it is 
supported by competent evidence,’ logically, unless an 
issue is supported by competent evidence, he is not en- 
titled to have the same submitted to the jury.” 

In the case at bar there is no evidence that the plain- 
tiff was not, or from which a reasonable inference could 
flow that he was not, on the right half of the main trav- 
eled portion of this roadway. In this light there was no 


VoL. 163] JANUARY TERM, 1957 653 
Southwell v. DeBoer 


issue as to whether or not he was on the wrong side 
thereof. The first assignment of error is therefore with- 
out merit. 

By the second assignment of error it is charged that 
instruction No. 15 is contradictory and confusing. The 
instruction is as follows: 

“You are instructed that you cannot find that either 
of the drivers in this case were negligent simply be- 
cause they were driving on a road that was closed or 
partially closed to traffic generally, if you so find. 

“You may consider this circumstance, along with all 
the other facts and circumstances as shown by the evi- 
dence, in determining whether or not either of said 
drivers was negligent at the time and place in question.” 

It is of course true that a conflicting instruction or in- 
structions on issues the effect of which may be to mis- 
lead or confuse the jury are erroneous and prejudicial. 
See, Heif v. Roberts Dairy Co., 138 Neb. 885, 296 N. W. 
331; Harsche v. Czyz, 157 Neb. 699, 61 N. W. 2d 265; 
Barney v. Adcock, 162 Neb. 179, 75 N. W. 2d 683. 

Within the meaning and a proper application of this 
rule to the facts of this case it may not well be said that 
this instruction was either improper or prejudicial. 

The defendants urge that by the first paragraph an 
issue as to whether or not the plaintiff and DeBoer were, 
at the time in question, driving on a road that was par- 
tially closed to traffic generally was excluded from con- 
sideration by the jury, but that it was erroneously put 
back by the second paragraph. 

As has been pointed out there was some evidence re- 
lating to the question of whether or not the road was 
officially closed to traffic generally but that it lacked 
authenticity. By the statement of lack of authenticity 
was not meant that there was no evidence that the 
road was closed but only that there was no official in- 
formation adduced that it was closed. 

The purpose and effect of the instruction, as we in- 
terpret, was to say that while there was no issue as to 
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whether or not the road was officially closed to be de- 
cided, yet the evidence in relation to that subject re- 
lated to a circumstance or circumstances which the jury 
had the right to consider along with other facts as shown 
in the determination of whether either or both of the 
parties were negligent. This was not error. It con- 
forms to the rule, which requires no citation, that in 
all propriety the trial court should tell the jury that it 
has the right to consider all facts and circumstances 
proved bearing upon the issues presented for 
determination. 

The next assignment of error charges that by instruc- 
tion No. 19 the court submitted as an issue “mental suf- 
fering” of the plaintiff whereas there was none proved. 

It is true that mental suffering as such was not proved. 
In the light, however, of substantial authority this lack 
of proof did not deprive the court of the right to submit 
the question or the jury to consider it and to return 
a verdict in contemplation thereof. 

In American Water-Works Co. v. Dougherty, 37 Neb. 
373, 55 N. W. 1051, it was said: “The plaintiff in error 
also contends that the court erred in instructing the 
jury that they might consider mental suffering and 
anxiety in estimating the damages. This instruction 
was correct. Owing to the nature of things there can 
be no precise scale for weighing damages in such cases. 
Physical suffering caused by such injuries is in its 
nature inseparable from mental suffering and anxiety 
from the same cause. Whatever may be the rule as to 
the recovery of such damages where there has been no 
physical injury, where such physical injury has been 
sustained, mental suffering and anxiety are, as much 
as physical, an element for which the plaintiff should 
be compensated.” This conclusion was approved in 
Omaha Street Ry. Co. v. Emminger, 57 Neb. 240, 77 N. 
W. 675. We have not found that this court has ever 
departed from it. 

The defendants appear to contend that by the opinion 


VoL. 163] JANUARY TERM, 1957 655 
Southwell v. DeBoer 


in Mick v. Oberle, 124 Neb. 433, 246 N. W. 869, the court 
was deprived of the right to submit the question to the 
jury. This contention may not be sustained. In that 
case the subject was “mental injuries” as distinguished 
from “mental suffering.” In that case the principle an- 
nounced in American Water-Works Co. v. Dougherty, 
supra, was not referred to nor overruled. 

In the light of this inseparable nature of physical and 
mental suffering as a consequence of physical injuries 
and the pleadings and evidence in this case it appears 
that there was no error in the giving of this instruction. 

By the petition the plaintiff sought to recover for 
“physical pain” and “mental anguish” and the evidence 
without question sustained the allegation of physical 
pain which, as has been pointed out, is inseparable from 
mental suffering. The fact that the term “anguish” 
rather than “suffering” was employed is of no real 
concern. 

By the next assignment of error the defendants con- 
tend that the giving of instruction No. 10 was erroneous 
for the reason that it contains an erroneous and preju- 
dicial definition of slight negligence. 

As has been pointed out the question of whether or 
not DeBoer was negligent is not a subject for considera- 
tion on this review. The question of his degree of neg- 
ligence within the meaning of the comparative negli- 
gence law and the degree of plaintiff’s negligence, if 
any, is here for consideration. In particular the ques- 
tion of whether or not plaintiff was guilty of any negli- 
gence at all is presented. 

The plaintiff contends substantially that there is no 
evidence that he was guilty of any negligence which 
caused or proximately contributed to the collision, and 
that in consequence of this even if the definition is not 
a proper one it is not prejudicial since the verdict which 
was rendered on the question of negligence was the 
only one of which the evidence was capable. 

It is of course true that if the record sustains this 
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premise and conclusion of the plaintiff necessity does 
not arise to consider the assignment of error further. 

In the early case of Locke v. Shreck, 54 Neb. 472, 74 
N. W. 970, it was said: ‘‘Where the verdict returned 
by the jury is the only one authorized by the pleadings 
and proof, the giving of an erroneous instruction is not 
prejudicial error.” To the same effect are the pro- 
nouncements in the following cases: Leichner v. First 
Trust Co., 133 Neb. 170, 274 N. W. 475; Kimball v. Cooper, 
134 Neb. 536, 279 N. W. 194. 

The evidence in this case is convincing that the con- 
tention of the plaintiff as to this assignment must be 
sustained. The undisputed physical facts demonstrated 
that the plaintiff was not negligent in the operation of 
his automobile at the time of the collision. He was 
driving prior thereto where he had the right to drive 
and the tire marks of the automobile showed conclu- 
sively that he was so continuing to drive at the time 
the collision took place. The physical facts further 
showed conclusively that DeBoer left the place of safety 
where he testified that he had been driving and with- 
out apparent reason came across directly into the path 
of plaintiff. 

A case directly in point in legal principle and anala- 
gous facts is Hessler v. Bellamy, 128 Neb. 571, 259 N. 
W. 514. The effect of the principle declared in that case 
applied to this case is to say that in a case where con- 
tributory negligence is charged against a plaintiff but 
the physical facts disclose conclusively that he was not 
so guilty it is error for the court to submit that question 
as an issue to the jury. The error may not however be 
said to be prejudicial to a defendant making the charge 
against a plaintiff, even if a phase thereof is improperly 
defined. See, Shiers v. Cowgill, 157 Neb. 265, 59 N. W. 
2d 407; Gilliland v. Wood, 158 Neb. 286, 63 N. W. 2d 147; 
Young v. Stoetzel, 159 Neb. 624, 68 N. W. 2d 186. In 
the light of the conclusion reached in this respect it 
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must be said that the fourth assignment of error is with- 
out merit. 

By the last assignment of error the defendants urge 
‘that the verdict is excessive. 

As a general rule for the guidance of courts in deter- 
mining whether or not the verdict of a jury is excessive 
the following was said in Remmenga v. Selk, 152 Neb. 
625, 42 N. W. 2d 186: “In an action for damages, where 
the law furnishes no legal rule for measuring them, the 
amount to be awarded rests largely in the sound discre- 
tion of the jury and courts are reluctant to interfere 
with a verdict so rendered.” 

In Banta v. McChesney, 127 Neb. 764, 257 N. W. 68, 
it was said: ‘Where the verdict returned in an action 
for personal injuries is challenged on appeal solely be- 
cause excessive, it will not be disturbed by the review- 
ing court, unless it can say as a matter of law that, upon 
consideration of all the evidence, the amount of such 
verdict is excessive.” 

In Plumb v. Burnham, 151 Neb. 129, 36 N. W. 2d 612, 
it was said: “A verdict may be set aside as excessive 
by the trial court or on appeal only when it is so clearly 
exorbitant as to indicate that it was the result of pas- 
sion, prejudice, mistake, or some means not apparent 
in the record, or it is clear that the jury disregarded the 
evidence or rules of law.” These three rules have been 
repeated in Shiers v. Cowgill, supra. 

There is nothing in the record to indicate that the 
verdict returned was the result of passion or preju- 
dice. There is an indication that there was a mistake 
which amounted to a departure from rules of law. This 
was capable of being and was properly corrected by the 
trial court after verdict by remittitur. 

In explanation, the plaintiff pleaded his right of re- 
covery in two causes of action. On his first cause of 
action he sought to recover all of his damages except 
special damages capable of accurate determination at 
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the trial. By the second cause of action he sought re- 
covery of these special damages. 

The verdict as to the second cause of action was for 
$3,500. This was about $870 in excess of the special 
damage proved. The court overruled the motion of de- 
fendants for a new trial on condition that the plaintiff 
remit $870. The condition was accepted by the plaintiff 
and the amount was duly remitted. No procedural er- 
ror in this respect is assigned. 

As to the first cause of action the evidence of the 
plaintiff in brief detail substantially disclosed that the 
plaintiff was 28 years of age and was a farm worker; 
that at the time of his injury his wage was $125 a month; 
that he was unable to work at all for 4 months; that on 
return to work his wage was $78 a month; and that 
this reduction was occasioned by the condition of plain- 
tiff. The injuries sustained by plaintiff as described 
by the physician in attendance on the date of the col- 
lision were considerable shock, three jagged cuts on 
the chin, a broken jaw, a wound over the left knee 8 
inches in length and into the bone, severe pain from 
the date of injury to the time of trial, and permanent 
partial disability in the knee to the extent of 15 per cent. 
A dentist described injuries which he found as two frac- 
tures of the left ascending ramus of the mandible, a com- 
minuted compound fracture of the symphysis of the man- 
dible, a fracture of the left alveolar process, and the loss 
of six teeth; that he gave operative treatment to reduce 
the fractures; that he later removed four teeth; that 
the operative treatment required immobilization of the 
joint; and that at the time of trial the plaintiff had 
limited motion in opening his mouth which limited mo- 
tion will continue with but slight improvement, leaving 
disability to the extent of 25 to 30 per cent. 

This review is lacking in detail but it is thought that 
it presents a fair background of the evidence, at least 
not one unfavorable to the defendants, for the applica- 
tion of the general rules hereinbefore set forth to the 
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assignment of error charging that the verdict is excessive. 

The verdict on the first cause of action was for $17,500. 
In the light of the evidence in this case and the forego- 
ing rules for guidance and the factual situations out of 
which they flowed, we are unable to say that the verdict 
here is excessive. Accordingly the judgment of the dis- 
trict court is affirmed. 

AFFIRMED. 


Lesuice H. ROLFSMEIER, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
80 N. W. 2d 885 


Filed February 1, 1957. No. 34069. 


1, Criminal Law: Appeal and Error. In an appeal of a criminal 
proceeding to the district court, the district court is required, 
under the provisions of section 29-618, R. R. S. 1943, to order the 
filing of a proper complaint at any stage of the proceedings if 
the complaint on file is insufficient or defective. 


2. The manner in which the district court brings 
about a compliance with section 29-613, R. R. S. 1943, is not 
material in the absence of a showing of prejudice to the rights 
of the defendant. 

3. : The provisions of section 27-1306, R. R. S. 1943, 
have no application to appeals to the district court in criminal 
proceedings. 

4, Where the evidence in a criminal case is in 


conflict, it raises an issue for the jury to determine under proper 
instructions. The verdict of the jury on disputed questions of 
fact will not be interfered with on appeal if there is sufficient 
evidence in the record to support the findings of the jury. 


Error to the district court for Seward County: H. 
EMERSON KokJER, JuDGE. Affirmed. 


McKillip, Barth & Blevens, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Ralph D. 
Nelson, for defendant in error. 
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Heard before Carter, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and BosLaueu, JJ. 


CaRTER, J. 

Plaintiff in error, Leslie H. Rolfsmeier, hereinafter 
called the defendant, was charged with unlawfully oper- 
ating his automobile upon a public highway in Seward 
County on September 30, 1955, at a rate of speed in 
excess of 50 miles per hour between the hours of sun- 
set and sunrise contrary to the provisions of section 
39-723, R. R. S. 1943. The defendant pleaded not guilty. 
On a trial by jury, defendant was found guilty and sen- 
tenced to pay a fine of $20 and costs. Defendant prose- 
cutes error. 

On October 20, 1955, a transcript on appeal was filed 
in the district court for Seward County which con- 
tained certified copies of the complaint, warrant, judg- 
ment, and appeal bond. It did not contain the original 
complaint. On February 9, 1956, the trial court di- 
rected the county attorney to cause the original com- 
plaint to be filed in the district court. This was done 
on February 10, 1956. The trial was commenced on 
February 16, 1956. The defendant concedes the right of 
the district court to direct the filing of the original 
complaint in the district court but contends that it must 
be done within 50 days in accordance with section 27- 
1306, R. R. S. 1943. 

The position of the defendant is not a tenable one. It 
is provided in section 29-613, R. R. S, 1943, as follows: 
“The district court shall hear and determine any cause 
brought by appeal from a magistrate upon the orig- 
inal complaint, unless such complaint shall be found 
insufficient or defective, in which event the court, at any 
stage of the proceedings, shall order a new complaint to 
be filed therein, and the case shall proceed thereon 
the same in all respects as if the original complaint had 
not been set aside.” 

In Bays v. State, 6 Neb. 167, the court considered 
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the foregoing statute in a case where the original com- 
plaint was lost. The prosecuting attorney moved for 
leave to file a substitute complaint charging the same 
offense as that designated in the original, and, over the 
objection of the defendant, was permitted to do so. The 
case was tried, the defendant found guilty, and error pro- 
ceedings prosecuted. This court therein said: “It is 
evident that, under this provision, no matter how 
utterly deficient the complaint sent up by a magistrate 
may be, even if totally wanting in the essential requisites 
to show the offense intended to be charged, the prosecu- 
tion will not be thwarted, but ‘the court shall order a 
new complaint to be filed,’ upon which the trial must 
proceed. This section establishes a positive rule of 
practice by which the courts are of course bound when- 
ever the original complaint is found to be defective. 
And it does more than this - it furnishes a safe guide to 
the courts in matters of practice whenever a contingency 
shall arise, which, although not within the letter, is 
clearly within the spirit of the statute. In the practice 
of the courts contingencies not unfrequently arise which 
the legislature has not anticipated by any suitable pro- 
vision, These must be met by some general or spe- 
cial rule of court suited to the exigency, and which shall 
protect suitors in all their legal rights. It seems to us 
that there is quite as much necessity and reason for the 
substitution of a new complaint when the original is 
lost as there is when found to be merely defective in 
form or in substance.” 

The foregoing quotation was approved in Lindley v. 
State, 117 Neb. 597, 221 N. W. 706. In that case the 
original complaint was not before the district court or 
at the command of either party for the purpose of the 
trial. Objection was made before the impaneling of 
the jury on the ground that no complaint or information 
was on file in the district court against the defendant. 
The motion was overruled. A trial was had, the de- 
fendant convicted, and error proceedings brought. This 
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court held that the objection was timely made, and re- 
versed the case with leave given the State to produce the 
original complaint if it can be found, and if not, to pre- 
pare and file a new complaint covering the same offense. 
This is consistent with the language of section 29-613, 
R. R. S. 1948, providing that the court at any stage of 
the proceedings shall order a new complaint to be filed 
in place of an insufficient or defective one. 

In the instant case a certified copy of the complaint 
was all that was before the court on February 9, 1956. 
It is the duty of the court to direct the filing of a proper 
complaint, in this case the original, at any stage of the 
proceedings. The contention that the authority of the 
district court is limited to a period of 50 days after entry 
of the judgment below is in direct conflict with the stat- 
ute providing that the court shall make such an order 
at any stage of the proceedings if it appears that the 
complaint is insufficient or defective. The trial judge 
performed a duty imposed upon him by statute in di- 
recting the filing of the original complaint in the dis- 
trict court. In any event, the 50-day provision con- 
tained in section 27-1306, R. R. S. 1943, relates to civil 
actions and has no relation to appeals to the district 
court in criminal proceedings. 

The fact that the trial court secured a compliance 
with his order without making a formal written order 
is not material here. It is not shown that the defendant 
was prejudiced in any manner by: the method employed. 
Nor may error be predicated on the fact that the de- 
fendant or his counsel was not present when the direction 
was given. It was a statutory procedural matter that 
was involved. The defendant was not prejudiced by the 
court orally directing a compliance with the statute with 
reference to the filing of a proper complaint prior to 
the commencement of the trial. If objection had been 
made before trial to the sufficiency of the complaint, it 
would have been error to proceed without proper cor-. 
rective measures being taken. The trial court acted 
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in the manner contemplated by the statute. While it 
would have been the better practice to have made a 
formal record, there is no showing that the defendant 
was in any manner prejudiced by the method pursued. 
The claim of prejudicial error cannot be sustained. 

The defendant contends that the evidence is insuffi- 
cient to sustain the conviction. The State called but 
one witness, Irvin E. Minary, a member of the Nebraska 
Safety Patrol, who made the arrest. He testified that 
he made the arrest at 7:25 p.m., that the head and 
tail lights on defendant’s automobile were lighted, that 
he followed defendant for a distance of one-half mile 
at a speed of 70 miles per hour, and that defendant was 
pulling away from him. Defendant denies that he drove 
in excess of 50 miles per hour. There was other evi- 
dence by the patrolman and the defendant as to the cir- 
cumstances surrounding the incident. The issue of fact 
thus created was for the jury who resolved it against 
the defendant, The evidence was sufficient to sustain 
the jury’s verdict. The arguments advanced in his brief 
were proper to be made to the jury, but they can serve 
no purpose here under the state of the record. There 
was no objection to the evidence of the patrolman herein 
related. The credibility of the patrolman and the weight 
to be given to his evidence were questions for the jury 
under the proper instructions. Error in the instructions 
is not assigned. 

We find no error in the record prejudicial to the rights 
of the defendant. The judgment of the district court is 
affirmed. 

AFFIRMED. 
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MARILYN WILSON, THROUGH AND BY HER FATHER AND NEXT 
FRIEND, BRYCE WILSON, APPELLANT, V. NORTH CENTRAL GAS 
COMPANY, A CORPORATION, APPELLEE. 

80 N. W. 2d 685 


Filed February 1, 1957. No. 34073. 


1. Negligence. The elements of actionable negligence are a duty 
of the party charged with negligence to protect the injured 
party from injury, failure to satisfy that obligation, and injury 
resulting therefrom. 

A construction contractor is not liable for injuries or 
damage to a third person with whom he is not in contractual 
relation resulting from the negligent performance of his duty 
under his contract with the contractee where the injury or 
damage is sustained after the work is completed and accepted 
by the owner. ; 

The burden is on the plaintiff to establish that the 

contractor was in charge and control of the work at the time 

of the accident because of which the plaintiff seeks to recover 
damages from the contractor. 

The acceptance that is required by the proprietor of 

the work of a contractor, in order to relieve him of liability 

for injury to a third person after the acceptance, is a practical 
acceptance after the completion of the work. A formal accept- 
ance is not required. 


AppEaL from the district court for Cheyenne County: 
Joun H. Kuns, Jupce. Affirmed. 


Heaton & Heaton, for appellant. 


Martin, Davis & Mattoon and Gerald E. Matzke, for 
appellee. 


Heard before Smmmons, C. J., CarTER, MESSMORE, 
YEAGER, WENKE, and BoSLaucu, JJ. 


BosLaucu, J. 

This case involves a claim for damages by appellant 
against appellee because of personal injuries caused her, 
as she asserts, by the negligence of appellee. Appellant 
was an infant when the litigation was instituted but 
before the trial she married, became of legal age, and the 
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case has proceeded in her present name, Marilyn Wilson 
Howerter. 

The substance of the cause of action alleged by appel- 
lant is as follows: Appellee is a domesticated foreign 
corporation engaged in the sale and distribution of na- 
tural gas in the city of Sidney. Prior to September 29, 
1954, it excavated a ditch across the premises of the 
school district of that city, installed a pipe therein, and 
covered it by filling the ditch with the earth excavated 
therefrom. It negligently permitted the dirt put in and 
over the excavation to extend a height of 3 to 8 inches 
above the surface of the adjoining ground causing an 
obstruction in, upon, and across the north side of the 
school district premises south of but near the sidewalk 
along the premises. Appellee negligently failed to in- 
stall and maintain any sign, devices, or lights to warn 
persons, including appellant, of the existence and any 
hazard of the obstruction. Appellant was going to the 
high school building on the premises south of the loca- 
tion where the excavation was made in pursuance of 
her duties as a senior student in the school at about 
7:30 p. m., on September 29, 1954. When she crossed 
the area where the excavation had been made, without 
knowledge of or notice concerning the obstruction, she 
was thereby caused to trip and fall, as a consequence of 
which she suffered a severe comminuted fracture of her 
right femur at about the juncture of the middle and 
lower thirds. 

Appellee in defense admitted it was a corporation and 
that appellant was injured September 29, 1954; denied 
all other claims of appellant; and alleged that it installed 
a service gas line upon the premises of the school dis- 
trict in a careful and prudent manner, that all the work 
in reference thereto was completed on or about August 
5, 1954, that the work done by appellee was inspected 
and accepted by the school district on that date, that 
appellee had not since had any occupancy of the premises 
where the work was done, that it was not occupying the 
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premises on September 29, 1954, and that any injuries 
sustained by appellant were the result of her negligence. 

The trial of the case terminated by the court sus- 
taining the motion of appellee for a dismissal of the 
case at the close of the evidence-in-chief of appellant 
and the rendition of a judgment of dismissal of the case. 
The appeal presents an issue as to whether or not the 
evidence of appellant and permissible inferences there- 
from, when considered most favorably to her, are suffi- 
cient to sustain a verdict in her favor for any amount. 

The Sidney high school building faces east. The 
school grounds are bounded by a street on the north and 
on the east. There is a sidewalk on the east and the 
north of the grounds and a lawn between the sidewalk 
and the school building in the area important to this 
case. Two front entrances to the building are on the 
east and there is a sidewalk from the one farthest north 
which extends east and connects with the north-and- 
south sidewalk in front of the building. The lawn in 
the northeast area is raised from near the sidewalk to 
the school building about 114 feet. There was no play- 
ground equipment or anything of that nature in the 
area at the time of the accident. The walks were not 
then obstructed in any way and appellant could have 
used them to reach the building on the evening of the 
accident. 

The school district, sometime before August 5, 1954, 
engaged appellee to and it did install a service gas line 
across the school grounds a few feet south of the east- 
and-west sidewalk and north of the north side of the 
school building. The service gas line, as constructed at 
that location, was inspected by the city inspector of the 
city of Sidney on August 5, 1954, and he then approved 
the manner of its installation. On that date the line 
was fully completed by appellee. When the excavated 
ditch in which the pipe was placed was filled, the back- 
fill sloped up from the edges of the excavation towards 
the center thereof so that it extended above the ad- 
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jacent ground about 6 inches at the place of the acci- 
dent. This formed a mound of dirt over the place where 
the ditch had been and this was the situation on Sep- 
tember 29, 1954. 

Appellant was on her way to the high school build- 
ing to attend a meeting which she was duty-bound to do 
as a senior student of the school at about 8:30 p. m., 
September 29, 1954. She and two other senior students 
of the school parked the automobile in which they were 
traveling on the south side of the street north of the 
school building near the northeast corner of the school 
grounds. The night was wet, cold, cloudy, and very 
dark. They crossed the north sidewalk and ran across 
the northeast corner of the school lawn towards the 
north one of the entrances of the school building on 
the east. Appellant in some manner tripped over the 
mound of dirt referred to and she sustained the injuries 
she complains of in this case. There was a light on the 
front of the school building and a street light on a pole 
about 5 feet east of the sidewalk opposite the northeast 
corner of the school grounds. Appellant could see the 
sidewalk and she could have seen the mound which 
caused her to fall if she had looked for it. She had been 
instructed by school authorities not to walk on the 
lawn but to use the walks provided for that purpose. 

The occurrence of an accident which causes injury 
and does damage does not create a presumption or au-~- 
thorize an inference of negligence. Tews v. Bamrick & 
Carroll, 148 Neb. 59, 26 N. W. 2d 499. The elements of 
actionable negligence are a duty of the party charged 
with negligence to protect the injured party from in- 
jury, failure to satisfy that obligation, and injury re- 
sulting therefrom. Scottsbluff Nat. Bank v. First State 
Bank, 162 Neb. 475, 76 N. W. 2d 445. 

It was indispensable to any recovery in this case that 
appellant show by evidence that appellee was at the 
time of the accident in control of the premises upon which 
appellant was injured. This requirement in a case of 
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this character was recognized and stated in Haynes v. 
Norfolk Bridge & Constr. Co., 126 Neb. 281, 253 N. W. 
344: “The burden was upon the plaintiff to establish 
that the contractor was yet in charge and control of 
the work at the time of the accident.” See, also, Shupe 
v. County of Antelope, 157 Neb. 374, 59 N. W. 2d 710; 
Rengstorf v. Winston Bros. Co., 167 Minn. 290, 208 N. 
W. 995; Annotations 7 A. L. R. 1211, 104 A. L. R. 967, 
13 A. L. R. 2d 202; 65 C. J. S., Negligence, § 94, p. 609, 
§ 200, p. 936. 

There is no proof in this case that appellee was in 
the occupancy or control or that it had any relationship, 
duty, or right whatever at the time of the accident in 
reference to the premises upon which appellant fell 
and was injured or in reference to any instrumentality 
thereon. The record is that the construction of the 
service line was fully completed by appellee on August 
5, 1954, and on that date the city inspector of the city 
of Sidney made an examination and approved the man- 
ner of the installation. There is no showing that any 
change in it was made or that its condition was in any 
way altered between that date and time of the accident. 
The acceptance and use by the school district of the 
construction is inferable from the record. In any event, 
it was the burden of appellant to show that it was not, 
if such was the fact. 

In Haynes v. Norfolk Bridge & Constr. Co., supra, this 
court said: “The acceptance that is required by the 
proprietor of the work of a contractor, in order to re- 
lieve the contractor of liability for injuries to third per- 
sons after the acceptance, is a practical acceptance after 
the completion of the work, a formal acceptance not 
being required.” 

A recent decision of this court much relied on by 
appellant, Hickman v. Parks Constr. Co., 162 Neb. 461, 
76 N. W. 2d 403, is distinguishable from this case because 
of the wide difference in the facts of the cases. The 
Hickman case concerned an open, unguarded, and dan- 
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gerous excavation. The construction work being done 
on the premises, of which the excavation was a part, 
was incomplete. The premises where the accident oc- 
curred and the construction that was in progress were 
in the possession and under the control of the defendant 
in that case. The Hickman case has no similarity or 
application to this case. 

The judgment of the district court should be and it 
is affirmed. 

AFFIRMED. 
CHAPPELL, J., participating on briefs. 


CHARLEY W. PETERSON, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR, 
80 N. W. 2d 688 


Filed February 1, 1957. No. 34075. 


1. Judgments: Evidence. The record of a court in which a cause 
originated or was tried, when properly authenticated, imports 
verity and cannot be impeached, varied, or changed by oral 
testimony or extrinsic evidence. 

2. Criminal Law: Juries. Unless otherwise provided by statute, 
one charged with a statutory misdemeanor has the right to 
demand a trial by jury in the county where the offense is 
alleged to have been committed but may waive his right thereto. 

8. Automobiles: Evidence. Evidence of the readings of radar 

. equipment designed to determine the speed of moving vehicles 
is admissible as evidence of speed if a sufficient foundation is 
laid as to the accuracy of the equipment in operation. 

The testimony of an officer as to the speed- 
ometer reading of a car driven by him at a given time is compe- 
tent prima facie evidence of the speed of the car at the time. 
Evidence as to the accuracy of the speedometer is not required 
as a foundation to that evidence. 

5. Appeal and Error. In an action either civil or criminal, tried 
to the court without a jury, the erroneous admission of evidence 
is immaterial on appeal where the judgment below is sustained 
by sufficient competent evidence. 


Error to the district court for Douglas County: L. Ross 
Newkirk and Patrick W. LyNncn, Jupces. Affirmed. 
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Francis A. McLane, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Ralph D. 
Nelson, for defendant in error. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, WENKE, and Bosiauau, JJ. 


Simmons, C. J. 

Plaintiff in error, hereinafter called the defendant, 
was charged with the operation of a motor vehicle on a 
public highway in Douglas County at a rate of speed 
greater than was reasonable and prudent under the con- 
ditions then existing and at a rate of speed in excess 
of 60 miles per hour. The statute involved is section 
39-723, R. R. S. 1943. 

Defendant was found guilty in county court and a 
fine was assessed. He appealed to the district court 
where he was again found guilty and a fine was assessed. 

He brings the matter here asserting that he was 
denied a right of trial by jury; that incompetent and 
hearsay evidence was admitted; and that the evidence 
is insufficient to sustain a conviction. We affirm the 
judgment of the trial court. 

The date of the offense charged was December 2, 1954. 
Defendant was tried in county court and found guilty 
on December 15, 1954. An appeal was promptly lodged 
in the district court. No further action appears to have 
been taken until March 16, 1956. The journal entry 
shows that on that date the case was called for trial 
pursuant to notice; and that a panel of veniremen for 
jury was present. It further shows that defendant’s 
attorney was present but defendant was in default of 
appearance. The journal further shows that by rea- 
son of defendant’s default in appearance, a jury trial 
was denied and defendant was given leave to have trial 
before the court without a jury. The journal entry is 
in accord with the bill of exceptions. It does not appear 
that the defendant objected to the order made. The 
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above proceedings were before Judge Newkirk. 

The bill of exceptions recites that on March 23, 1956, 
the cause came on for trial to the court before Judge 
Lynch; that the defendant pleaded not guilty and asked 
permission to go to trial without the defendant’s pres- 
ence; and that trial was had. 

The journal entry recites that on March 23, 1956, the 
defendant appeared in open court with his counsel, was 
arraigned, and pleaded not guilty, and “Thereupon, a 
trial by jury being waived, said cause comes on for 
trial to the Court.” 

On the above record defendant assigned as error that 
he was denied the right to a trial by a jury. 

In McDonald v. State, 161 Neb. 118, 72 N. W. 2d 521, 
we restated the long-established rule that: “It is a 
fundamental rule applicable to appellate proceedings 
that the record of a court in which a cause originated 
or was tried, when properly authenticated, imports verity 
and cannot be impeached, varied, or changed by oral 
testimony or extrinsic evidence.” 

The record showing a jury trial to have been waived 
imports absolute verity. 

We have held: “Unless otherwise provided by statute, 
one charged with a statutory misdemeanor has the right 
to demand a trial by jury in the county where the offense 
is alleged to have been committed but may waive his 
right thereto.” Peterson v. State, 157 Neb. 618, 61 N. 
W. 2d 263. It follows that there is no merit to this 
assignment. 

Defendant’s next assignments of error go to the admis- 
sion of evidence and the sufficiency of the evidence to 
sustain the finding of guilt made by the trial court. 

This case involved the use of a speed meter, com- 
monly known as radar. The evidence shows that when 
defendant passed the test point on the highway the 
speed meter showed his speed to be 70 miles per hour. 

In Deitze v. State, 162 Neb. 80, 75 N. W. 2d 95, we 
held: “Evidence of the readings of radar equipment de- 
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signed to determine the speed of moving vehicles is ad- 
missible as evidence of speed if a sufficient foundation 
is laid as to the accuracy of the equipment in operation.” 

Defendant challenges the sufficiency of the founda- 
tion laid by the State as to the accuracy of the speed 
meter insofar as it relates to the showing of the speed 
of defendant’s car. The efficiency of the speed meter 
and its manner of operation otherwise is not challenged 
in argument here. 

The State offered evidence that a patrol car was driven 
past the speed meter on two occasions, once before and 
once after the time the defendant drove past it. The 
patrol car was operated with a speedometer which in- 
dicated a speed of 60 miles an hour at that point. The 
speed meter indicated 60 miles an hour at that point 
as the speed of the patrol car. 

Defendant’s contention is that there must be founda- 
tion evidence of the accuracy of the speedometer before 
it can be accepted as a foundation for the accuracy of 
the reading of the speed meter. The State’s evidence 
produced in part by cross-examination of the State’s 
witnesses showed that the patrol car used in the test 
had been bought new and had been used only a few 
weeks, that it had normal tires, and that the speedo- 
meter had been tested and was found to be accurate by 
one Carl Anderson through the use of machines for that 
purpose. Anderson was not called as a witness. The de- 
fendant claims that the testimony as to Anderson’s tests, 
admitted over objections, was hearsay and incompetent 
and deprived him of his right of cross-examination. 

There is objection also to the admissibility of radio 
conversations between the patrol officers during these 
tests. 

The direct issue upon which these arguments are bot- 
tomed is that evidence as to the showing of speedo- 
meter readings is inadmissible unless the accuracy of the 
speedometer involved is shown by competent evidence. 

This precise question was presented to the English 
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Court of Appeal in Nicholas v. Penny, 2 KB 466, (1950, 
Vol. 2) All Eng. 89, 21 A. L. R. 2d 1193. That was a 
speeding case. The police officer testified to the speedo- 
meter reading of his car while following the defendant. 
He further testified that the speedometer had been 
tested by himself and two other officers and had been 
found to be accurate. The two other officers did not 
testify. Their evidence was necessary to show the ac- 
curacy of the tests. The court held that the evidence 
of the testifying officer as to information given by the 
other officers was hearsay and inadmissible. The court 
then held that the evidence of the officer as to the reading 
of the speedometer was competent and admissible. 

The rule of the case is that the testimony of an officer 
as to the speedometer reading of a car driven by him 
at a given time is competent prima facie evidence of the 
speed of the car at the time. Evidence as to the accu- 
racy of the speedometer is not required as a foundation 
to that evidence. 

This same question was presented in People v. Tyler, 
109 N. Y. S. 2d 756, wherein the court held: ‘The ac- 
curacy of speedometers is a matter of general knowledge. 
Proof of accuracy carried back to proof of thé accuracy 
of the master speedometer and all of its parts is not 
necessary in speed prosecutions.” 

We adopt the reasoning of these cases and the con- 
clusion based thereon. 

We do not deem it necessary to point out the evidence 
that was objected to as hearsay and admitted. Some of 
it went to immaterial matters and other parts were cor- 
roborative of evidence properly admitted. The rule is: 
“In an action, either civil or criminal, tried to the court 
without a jury, the erroneous admission of evidence is 
immaterial on appeal where the judgment below is sus- 
tained by sufficient competent evidence.” Peterson v. 
State, supra. 

Finally defendant argues that his conviction- rests 
solely upon the readings of the speed meter and the 
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speedometer, and that that evidence is not sufficient 
to prove guilt beyond a reasonable doubt. We do not 
so read the record. 

A patrol officer on direct examination answered “Yes” 
to a question which involved the element of having ob- 
served defendant’s car passing his position at a speed of 
70 miles an hour. The trial court later asked this wit- 
ness as to his observation of the defendant’s car, The 
officer testified to having seen it enter the radar beam 
and pass on down the road about a mile. He was then 
asked, and answered: “THE COURT: Do you have 
an opinion independent of the radar speed indicator as 
to the speed of the car? A-Yes. THE COURT: In your 
opinion what was that speed? A-My opinion the speed 
was 70 miles an hour.” 

On recross-examination he testified that his estimate 
was based on his observation of the vehicle and that his 
opinion was not influenced by the reading made by the 
speed meter. 

The evidence is found sufficient to sustain the judg- 
ment of the trial court. 

AFFIRMED. 

CHAPPELL, J., participating on briefs. 


FRANK MICHAUD, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
80 N. W. 2d 888 


Filed February 1, 1957. No. 34090. 


Statutes: Sales. A person who delivers merchandise in accordance 
with the provisions of a contract of sale theretofore duly entered 
into by the parties to the transaction is not an itinerant merchant 
within the meaning of sections 60-703, R. S. Supp., 1955, and 
60-704, R. R. S. 1943. 


Error to the district court for Cuming County: Fay 
H. Pottock, Jupce. Reversed and remanded with direc- 
tions to dismiss. 
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Leamer & Graham, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Homer G. 
Hamilton, for defendant in error. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, WENKE, and BosLaAuGH, JJ. 


MEssMorE, J. ' 

The plaintiff in error, Frank Michaud, hereinafter re- 
ferred to as defendant, was arrested for violation of the 
Nebraska Itinerant Merchant Act. He was convicted in 
the county court of Cuming County and fined $25 and 
costs. Appeal was taken to the district court for Cum- 
ing County. The defendant waived a jury and trial was 
had to the court. He was convicted and fined $25 and 
costs. The case is here by petition in error. 

‘The parts of the Itinerant Merchant Act relevant to a 
determination of this case are as follows: 

Section 60-703, R. S. Supp., 1955, provides in part: 
“As used in sections 60-701 to 60-717, unless the con- 
text otherwise requires: (1) Itinerant merchant shall 
mean every person, firm, partnership, corporation, asso- 
ciation, receiver, or trustee buying for the purpose of 
sale in any form or selling or offering to buy for the pur- 
pose of sale in any form or to sell in this state, at whole- 
sale or retail, any goods, wares, merchandise, or chattels 
of any description and transporting the same by the use, 
upon any public highway, of a motor truck or trucks 
or any other vehicle or vehicles, except as herein other- 
wise provided. * * * (2) Itinerant merchant shall not 
mean or include, and there shall be exempt from the 
provisions of sections 60-701 to 60-717 * * * (b) those 
transporting products or property when such transpor- 
tation is incident to a business conducted by them at an 
established place of business operated by them either 
within or without this state, and when the property is 
being transported to and from the established place of 
business, and when the entire course of such transporta- 
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tion extends not more than two hundred fifty miles 
from the established place of business; Provided, that 
when the entire course of the transportation is for the 
purpose of delivery of the property subsequent to sale 
thereof, the two hundred fifty miles restriction shall not 
apply; * * *.” 

Section 60-704, R. R. S. 1943, provides: “ ‘Established 
place of business’ shall mean any permanent warehouse, 
building or structure, either owned in fee or leased, at 
which a legitimate permanent business is carried on as 
such in good faith and not for the purpose of evading this 
act, and at which stocks of the property being transported 
are produced, stored or kept in quantities reasonably 
adequate and usually. carried for the requirements of 
such business, and shall not mean tents, temporary 
stands, or other temporary quarters, nor permanent 
quarters occupied pursuant to any temporary arrange- 
ment,” 

“The first question necessary to determine is ‘whether 
or not the defendant is an itinerant merchant within 
the meaning of the Nebraska Itinerant Merchant Act. 
If the defendant is not within the terms of the act, ‘the 
other question presented, relating to the constitution- 
ality of the act, need not be determined. 

The record discloses that Frank Michaud, the defend- 
ant, is a truck grain dealer and has been in business for 
the past 8 years. He is a member of a partnership with 
two of his brothers. His father owned and operated the 
business for 46 years. The place of business ‘is Jefferson, 
South Dakota. The facilities of the business consist of a 
large warehouse building used for storage, a machine 
shop equipped for engine work and truck repair, an 
underground gas system and pump, 4 trailers, 1 straight 
truck, and 5 trailer trucks, also a pickup truck, all 
licensed in South Dakota and used in Nebraska. The 
defendant, during the winter, buys and stores about 
40,000 bushels of corn at various locations in Minne- 
sota and South Dakota. He stores no corn at the place 
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of business. He testified that no grain is required to 
be stored at the place of business to be reasonably ade- 
quate to conduct the business. 

Robert Beckman, manager of the Farmers’ Elevator 
at Beemer, Nebraska, testified that he had purchased 
grain from the defendant for approximately 3 years, the 
purchases being made practically every week. On or 
about March 30, 1956, the defendant called him by tele- 
phone and inquired whether or not he wanted some 
corn. He did, and the parties agreed upon the price of 
the corn and the quantity. The quality was pretty 
well understood, that the corn would be No. 2 yellow 
corn. In the event the corn was inferior in quality, an 
adjustment would be made or the corn rejected. The 
amount of the purchase was paid by check each week. 
Beckman further testified that at the conclusion of the 
telephone conversation he had made his purchase of corn 
and was obligated to pay for the corn contracted for, 
and the defendant was obligated to make delivery of 
the corn. In the event the price of corn should in- 
crease or decrease during the interim between the pur- 
chase and delivery of the corn, such fact would not 
affect the price agreed upon at the time of the purchase 
over the telephone. Beckman further testified that he 
considered the defendant a reliable businessman, and not 
a peddler. He stated that a peddler is “A man, * * * 
who works the highway with a load of corn, stopping 
at every elevator and now and then an occasional farmer, 
trying to sell it.” 

The record shows that Jefferson, South Dakota, ap- 
parently is within 250 miles of Beemer, Nebraska. 

The object of the legislation is to protect the public 
against fraud which might be practiced by the sale of 
inferior grades of certain merchandise or by dishonest 
weights and measures, also to insure payment for pro- 
ducts purchased by itinerants. This type of legislation 
involves the exercise of the police power. 

The record shows that the defendant is the owner 
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of the corn before he sells it; and before any corn is 
transported on Nebraska highways it has been pur- 
chased by an agreement over the telephone between 
Beckman and the defendant, wherein the price is agreed 
upon as well as the quantity. The defendant did not 
come into this state and attempt to solicit a sale of the 
corn or to find a buyer. As shown by the evidence, 
there is no buying, selling, or offering to buy in this 
state, as contemplated by the act. 

The statute clearly recognizes that there may be a 
delivery after the sale has been made. Subdivision (b) 
of subsection (2) of section 60-703, R. S. Supp., 1955, 
as above set out, reads in part as follows: “Provided, 
that when the entire course of the transportation is for 
the purpose of delivery of the property subsequent to 
sale thereof, the two hundred fifty miles restriction shall 
not apply; * * *.” 

The State contends that there is no sale of corn until 
delivery is completed. The evidence shows that this is 
not the interpretation placed upon the contract by Beck- 
man, the elevator manager, or the defendant. The de- 
livery of the corn constituted a part of the carrying out 
of the contract which had already been consummated, 
and nothing more. It is apparent from the record that 
the contract for the sale of the corn was made in South 
Dakota. In the instant case the action of the State was 
an interference with the fulfillment of a contract which 
the parties had a right to make and did make. 

We conclude that the defendant is not an itinerant 
merchant within the contemplation of the Nebraska Itin- 
erant Merchant Act. 

With reference to section 60-704, R. R. S. 1943, here- 
tofore set out, it defines an established place of business 
under the act. This section would only be involved in 
this case in the event the defendant came within the 
act as an itinerant merchant. Under our holding, it 
becomes unnecessary to determine whether or not this 
section of the statute is constitutional. 
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The judgment of the district court should be and is 
hereby reversed and the cause remanded with directions 
to dismiss. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 
CHAPPELL, J., participating on briefs. 


ANNA M. WRIGHT, APPELLEE, V. LINCOLN City LINES, INC., 


ET AL., APPELLANTS. 
81 N. W. 2d 170 


Filed February 8, 1957. No. 34029. 


1. New Trial: Appeal and Error. When a trial court gives no 
reason for granting a new trial then, on appeal, the duty rests 
upon the appellee to point out the prejudicial error or errors 
which he contends exist in the record and which he contends 
justify the ruling made. 

2. Trial: Appeal and Error. Where a party has sustained the 
burden and expense of a trial and has succeeded in securing the 
judgment of a jury on the facts in issne, he has the right to 
keep the benefit of that verdict unless there is prejudicial error 
in the Broceedings by which it was secured. 

: The alleged errors that may be considered in 
the district court are those which appear in the record of the 
proceedings which resulted in the verdict and judgment about 
which complaint is made and which are called to the attention 
of the trial court by the motion or appropriate pleading. 

4, New Trial: Appeal and Error. Errors sufficient to cause the 
granting of a new trial must be errors prejudicial to the rights 
of the unsuccessful party. 

5. Negligence. An “unavoidable accident”? means when an unex- 
pected catastrophe occurs without any of the parties thereto 
being to blame for it. 

6. Trial: Appeal and Error. Where an instruction, although erro- 
neous, is not prejudicially so and cannot by any course of 
logical reasoning be deemed to have resulted in disadvantage to 
the complaining party, it is not legal cause or reason for granting 
a new trial. 


Instructions should be read and construed 
together, and, if as a whole they state the law correctly, they 
will be held sufficient, although one or more of them, considered 
separately, may be subject to just criticism. 
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APPEAL from the district court for Lancaster County: 
Harry ANKENY, JUDGE. Reversed and remanded with 
directions. 


Doyle, Morrison & Doyle, for appellants. 


Chambers, Holland, Groth, Dudgeon & Hastings, for 
appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


WENKE, J. 

This is the second appeal involving this action, the 
first being Wright v. Lincoln City Lines, Inc., 160 Neb. 
714, 71 N. W. 2d 182. It is a tort action by which 
appellee, Anna M. Wright, plaintiff below, seeks to re- 
cover damages because of alleged injuries which she 
claims to have received in a bus-car accident. A jury, 
on October 13, 1955, returned a verdict for the appellants, 
Lincoln City Lines, Inc., and La Verne O. Gieber, de- 
fendants below. On her motion therefor being sus- 
tained the trial court, without giving any reason for 
doing so, set aside this verdict, together with the judg- 
ment that had been entered thereon, and granted ap- 
pellee a new trial. Appellants have appealed to this 
court from that ruling. 

The ruling of the trial court on appellee’s motion for 
a new trial is subject to review by this court. Greenberg 
v. Fireman’s Fund Ins. Co., 150 Neb. 695, 35 N. W. 2d 
772, 

When a trial court, as here, gives no reason for its 
ruling granting a new trial then, on appeal, the duty 
rests upon the appellee to point out the prejudicial 
error or errors which she contends exist in the record 
and which she contends justify the ruling made. Green- 
berg v. Fireman’s Fund Ins. Co., supra. 

Appellee has endeavored to meet the foregoing. How- 
ever, before discussing the errors she has assigned as 
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justifying the trial court’s ruling we will set forth a 
few basic principles applicable thereto. 

“The purpose of a new trial is to enable the court 
to correct errors that have occurred in the conduct of 
the trial.” Greenberg v. Fireman’s Fund Ins. Co., supra. 
See, also, Pongruber v. Patrick, 157 Neb. 799, 61 N. 
W. 2d 578. 

“Where a party has sustained the burden and ex- 
pense of a trial and has succeeded in securing the judg- 
ment of a jury on the facts in issue, he has the right to 
keep the benefit of that verdict unless there is preju- 
dicial error in the proceedings by ‘which it was secured.” 
Greenberg v. Fireman’s Fund Ins. Co., supra. See, also, 
In re Estate of Kinsey, 152 Neb. 95, 40 N. W. 2d 526. 

“The alleged errors that may be considered in the 
district court are those which appear in the record of 
the proceedings which resulted in the verdict and judg- 
ment about which complaint is made and which are 
called to the attention of the trial court by the motion 
or appropriate pleading.” Greenberg v. Fireman’s Fund 
Ins. Co., supra. 

“Errors sufficient to cause the granting of a new trial 
must be errors prejudicial to the rights of the unsuc- 
cessful party.” Greenberg v. Fireman’s Fund Ins. Co., 
supra. 

“While the trial judge need not give his reason for 
reaching a decision, the justification of the decision 
must be one that can be established from the record.” 
Greenberg v. Fireman’s Fund Ins. Co., supra. 

“That rule does not authorize the district court to 
invade the province of the jury and to set aside the 
verdict and grant a new trial because the court arrived 
at a different conclusion than the jury on the evidence 
that went to the jury.” Greenberg v. Fireman’s Fund 
Ins. Co., supra. See, also, In re Estate of Kinsey, supra. 

Appellee contends the verdict of the jury is so mani- 
festly wrong that a review of the record should induce 
the belief on the part of this court that it must have 
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been reached through passion, prejudice, mistake, or 
some means not apparent in the record. 

As stated in Olson v. Shellington, 162 Neb. 325, 75 N. 
W. 2d 709: “The inherent power of the court to grant 
a new trial is limited to those situations where preju- 
dicial error appears in the record of the proceedings.” 
We, of course, will not set aside a verdict unless it is 
clearly.wrong for if the evidence is such in a tort action 
that different minds may reasonably draw different con- 
clusions therefrom with reference to whether or not neg- 
ligence exists sufficient to create liability, then such issue 
is for a jury to decide. 

The accident involved happened about 7:30 a.m. on 
Tuesday, November 3, 1953, just after appellee had en- 
tered a bus of the appellant Lincoln City Lines, Inc., as 
a fare-paying passenger. Appellant La Verne O. Gieber, 
the driver of the bus, was at the time an employee of the 
appellant Lincoln City Lines, Inc., and engaged in the 
performance of his duties as such. Appellee entered 
the bus where it had stopped to receive passengers at 
the curb on the south side of N Street just immediately 
west of the intersection of Thirteenth and N Streets 
in the city of Lincoln. While she was still standing in 
the bus, near the front end thereof, talking to the driver 
about how to get her to her destination he started it 
forward. After the front end of the bus had reached a 
point about one-third of the distance into the intersec- 
tion the left front thereof was hit by the rear part of 
the right rear fender of a 1937 V-8 2-door Ford sedan 
being driven by one Le Roy S. Miller, the owner thereof. 
The appellee was thrown against the meter machine 
for fares, which was located in the front end of the bus. 
As a result of being thrown against this machine she 
claims to have been severely injured and seeks to recover 
damages therefor. 

Miller was originally made a party to this action, 
which was filed on November 20, 1953. Thereafter, on 
December 7, 1953, appellee dismissed the action as to 
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him with prejudice. Miller was, just before the acci- 
dent, driving east on N Street. Admittedly he turned 
south at the intersection thereof with Thirteenth Street, 
intending to go south on Thirteenth Street. In doing 
so his car struck the bus. In her original petition ap- 
pellee alleged Miller was guilty of negligence, proxi- 
mately causing her injuries, in the following respects: 

“(a) He failed and neglected to keep a proper look- 
out for other traffic about to enter said intersection and 
particularly the bus of the Lincoln City Lines, Inc. 

“(b) He failed and neglected to determine that a 
right hand turn could be made in safety. 

“(ce) He failed and neglected to-have his said auto- 
mobile under reasonable control.” 

In our opinion on the first appeal of this case, re- 
ported as Wright v. Lincoln City Lines, Inc., supra, we 
held, because of these allegations being admitted as 
true in appellants’ answer, they were judicial admissions 
of which appellants could take advantage and thus limit 
the issues on the next trial. See, also, Barkalow Bros. 
Co. v. English, 159 Neb. 407, 67 N. W. 2d 336, as to what 
are judicial admissions and the legal effect thereof. 
This the trial court did by its instruction No. 6. There- 
in it advised the jury: “The defendants have admitted 
said allegations (hereinbefore set forth) as true in their 
answer so in your deliberations you will consider said 
allegations as established and true.” 

In that same answer the appellants alleged that the 
foregoing acts of negligence on the part of Miller “were 
the proximate cause of the accident and the resulting 
injuries, if any, to the plaintiff.” (Emphasis ours.) Ap- 
pellant Gieber, upon whose conduct the liability, if any, 
of both appellants rests, testified that the traffic light 
at Thirteenth and N Streets was green for traffic to pro- 
ceed east on N Street when he started the bus and 
slowly pulled away from the curb; that before he did so 
he looked in his rear-view mirror and saw no traffic 
coming from the west on N Street; that as he started 
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he pulled away from the curb and out into the south 
lane of the two lanes for eastbound traffic on N Street 
he gave a signal with his left hand of his intention to 
do so; that the bus had reached a point where it was 
some 3 or 4 feet from the north line of this lane and 
some 25 or 30 feet from where it started and was going 
about 3 or 4 miles an hour when he saw a car that was 
coming from the west on N Street suddenly turn south 
in front of the bus he was driving; that he applied his 
brakes; that the bus was stopped when the rear part of the 
right rear fender of that car (Miller’s) hit the left end 
of the bumper fastened to the front of the bus, causing 
part of the bumper to break off; that the bus was then 
about one-third of the way into the intersection; and that 
the car driven by Miller had turned south from the 
inner or farthest north lane of the two lanes for east- 
bound traffic on N Street. If the jurors believed this 
testimony of appellant Gieber, which they had a right 
to do, certainly they could find he was without fault 
and that Miller’s conduct was the sole proximate cause 
of the accident that resulted in appellee’s alleged in- 
juries. Under this situation we cannot say the jury 
was clearly wrong, in fact, we think the evidence ad- 
duced fully supports the verdict rendered. 

We come then to appellee’s second contention as to 
why the trial court was justified in granting her a new 
trial. She contends instruction No. 5, given by the 
trial court upon its own motion, was prejudicially erron- 
eous because it injected into the case the issue of un- 
avoidable accident, which was neither pleaded nor 
proved by the evidence. 

“The charge of the trial court to the jury should be 
confined to the issues presented by the pleadings and 
supported by evidence.” Perrine v. Hokser, 158 Neb. 
190, 62 N. W. 2d 677. 

An “unavoidable accident” means when an unex- 
pected catastrophe occurs without any of the parties 
thereto being to blame for it. See, McClarren v. Buck, 
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343 Mich. 300, 72 N. W. 2d 31; Hicks v. Brown, 136 Tex. 
399, 151 S. W. 2d 790. 

In McClarren v. Buck, supra, the court held: “Under 
the facts in this case 1 or both of the drivers of the 
colliding cars were guilty of negligence. Under such 
circumstances it was error to give the quoted instruc- 
tion (the issue of unavoidable accident) to the jury.” 

And in Hicks v. Brown, supra, the court held: ‘“* * * 
if the evidence does not raise the issue that something 
other than the negligence of one of the parties caused 
the injuries, then it does not raise the issue of unavoid- 
able acident.” 

Here Miller, the driver of the car, was admittedly 
guilty of negligence. Under such a situation it would 
have been error for the trial court to have submitted the 
issue of an “unavoidable accident.” But, of course, every 
error is not necessarily prejudicial. See In re Estate of 
Kinsey, supra. As stated therein: ‘Where an instruc- 
tion, although erroneous, is not prejudicially so and can- 
not by any course of logical reasoning be deemed to 
have resulted in disadvantage to the complaining party, 
it is not legal cause or reason for granting a new trial.” 

But let us examine instruction No. 5 given by the 
trial court to see if it submits the issue of “unavoidable 
accident” as appellee contends. It is as follows: “The 
fact that an accident occurred or the fact that the plain- 
tiff may have received personal injuries, either or both, 
taken alone without other evidence, facts, and circum= 
stances, it (is) no evidence of negligence. When acci- 
dents happen as incidents to reasonable use and care, 
the law affords no redress. If the injuries of the plain- 
tiff were not caused by negligence of the defendants, the 
plaintiff would not be entitled to recover therefor.” 

The first sentence of instruction No. 5 is an informa- 
tive statement to the jury advising it of the fact that 
merely because an accident has happened or the plain- 
tiff may have received personal injuries, or both, is not 
in and of itself evidence of negligence which, by its in- 
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struction No. 7, the trial court had properly placed on 
appellee to prove in order to recover. This is a correct 
statement of the law and one that should usually be 
given juries when recovery is sought in automobile 
accident cases. 

The second sentence has particular application here 
because of appellant Gieber’s testimony as to how the 
accident happened. This sentence relates to and is in 
line with that part of instruction No. 10 wherein the jury 
was advised that: “But if you find that the defendants 
were not negligent, or that the sole proximate cause of 
the plaintiff’s injuries was the negligence of LeRoy S. 
Miller, then your verdict will be for the defendants.” 

We come then to the last sentence of instruction No. 5. 
This sentence relates to and is in line with that part of 
the trial court’s instruction No. 7 wherein it properly 
placed the burden on appellee to prove, by a prepon- 
derance of the evidence, appellants’ negligence. It reads, 
in this respect, as follows: “If the evidence upon any 
one or more of. the above three propositions (one of 
which relates to negligence) is evenly balanced or pre- 
ponderates in favor of the defendants, then in your ver- 
dict you will find for the defendants.” Appellee was 
also fully protected in this respect by instruction No. 12 
given by the court. It provides as follows: “* * * it 
(appellant Lincoln City Lines, Inc.) is liable for the 
slightest negligence proximately causing injury to the 
passenger.” 

We do not think instruction No. 5 submitted the issue 
of “unavoidable accident.” We do think, along with all 
the instructions, it fairly and fully submitted the issues 
presented by the pleadings to the jury which find sup- 
port in the evidence. By its instruction No. 4 the trial 
court so advised the jury. This instruction is as follows: 
“You are instructed that it is your duty to consider 
these instructions as a whole.” 

As stated in Peake v. Omaha Cold Storage Co., 158 
Neb. 676, 64 N. W. 2d 470: “Instructions are to be con- 
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sidered together, to the end that they may be properly 
understood, and, if as a whole they fairly state the law 
applicable to the evidence when so construed, error 
cannot be predicated on the giving thereof.” 

And as stated in Brown v. Chicago, B. & Q. Ry. Co., 
88 Neb. 604, 130 N. W. 265: “Instructions should be 
read and construed together, and, if as a whole they 
state the law correctly, they will be held sufficient, al- 
though one or more of them, considered separately, may 
be subject to just criticism.” See, also, Boesen v. Omaha 
Street Ry. Co., 83 Neb. 378, 119 N. W. 771. 

We do not think instruction No. 5 given by the court 
is erroneous in any respect and consequently could not 
be prejudicial. It, with the other instructions, fairly 
presented to the jury the issues pleaded which find sup- 
port in the evidence. 

In view of what we have herein said we find the trial 
court was in error in setting aside the jury’s verdict, 
together with the judgment entered thereon, and in 
granting appellee a new trial. We therefore reverse its 
action doing so with directions that the verdict be re- 
instated and that proper judgment be entered thereon 
dismissing appellee’s action. All costs are to be taxed 
to appellee. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Cuicaco, St. Paut, MINNEAPOLIS & OMAHA RAILWAY 
COMPANY, A CORPORATION, APPELLANT, V. CITY OF 
RANDOLPH, A MUNICIPAL CORPORATION, ET AL., 


APPELLEES. 
81 N. W. 2d 159 


Filed February 8, 1957. No. 34068. 


1. Municipal Corporations: Taxation. The legislative power and 
authority delegated to a city to construct local improvements and 
levy assessments for payment thereof is to be strictly construed 
and every reasonable doubt as to the extent or limitation of 
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10. 


such power and authority is resolved against the city and in favor 
of the taxpayer. 


: The streets of a city of the second class or 
village can be paved and so paid for only by legally following 
one of the three factually applicable methods provided in sec- 
tions 17-510 to 17-512, R. R. S. 1943. 

The power of a city council to make the im- 
provements provided for in sections 17-509, 17-510, 17-511, and 
17-512, R. R. S. 1943, is circumscribed by the statute, and unless 
the city council conforms to one of the three prescribed methods, 
it is without power to lawfully bind property to pay for such 
improvements. 


The methods prescribed by sections 17-509 to 
17-512, R. R. S. 1948, granting to cities of the second class and 
villages power to pave, gravel, and improve streets are manda- 
tory and jurisdictional, and unless the governing boards of 
such municipalities act within one of the three prescribed 
methods, no valid assessment can be made against property to 
pay the costs of such improvement. 

The publications and notices provided for in 
section 17-511, R. R. S. 1943, are mandatory and jurisdictional 
steps without which an ordinance never becomes effective. 

If the applicable law prescribes the mode of 
exercising the power, the mode prescribed must be followed, or 
the assessment will be void. 

Special assessments made upon property with- 
out compliance with jurisdictional requirements are void as dis- 
tinguished from irregular. 

Section 17-509, R. R. S. 1943, is subject to the 
limitation of power that none of the improvements shall be 
ordered except as provided in sections 17-510 to 17-512, R. R. S. 
1943. 


The power to construct improvements and 
levy assessments for benefits is a power limited to and must be 
exercised within the district created. 

When a party attacks a paving assessment 
for the reason that it is illegal, or for an unauthorized purpose, 
the burden is on him to prove the invalidity of the assessment, or 
that it was for an unauthorized purpose. 


AppeAL from the district court for Cedar County: 
LyLe E. Jackson, Jupce. Reversed and remanded with 
directions. 


Neely, Otis & Neely, for appellant. 
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Joseph G. Rodgers, Van Pelt, Marti & O’Gara, and 
Warren K. Dalton, for appellees. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.aueu, JJ. 


Simmons, C. J. 

This is an action brought to secure an adjudication 
that a special assessment for paving, levied by the de- 
fendant city of Randolph against plaintiff’s property, is 
null and void and is not a lien thereon. 

Plaintiff seeks to enjoin the collection of the assess- 
ment; to cancel it of record; and to quiet its title to 
property against the special assessment. 

The special assessment was levied upon that part of 
plaintiff’s right-of-way “lying and being within the 
boundaries of Paving District #4, Randolph, Nebraska.” 

The defendant city is a city of the second class. The 
county treasurer is also a defendant. The issues pre- 
sented here are between the plaintiff and the city. They 
will accordingly be referred to as plaintiff and city. 

The trial court entered judgment for the defendants. 
Plaintiff appeals. We reverse the judgment of the trial 
court and remand the cause with directions to render 
judgment in accord with this opinion. 

The history of the proceedings was introduced in evi- 
dence by stipulation and furnishes the fact evidence 
involved. 

Preliminary to a statement of the factual situation, 
it may be well to point out that the general powers of 
the city to make the improvements here involved are set 
out in section 17-509, R. R. S. 1943, subject, however, to 
the proviso “that none of the improvements hereinbe- 
fore named shall be ordered except as provided in sec- 
tions 17-510 to 17-512.” Those sections provide: 

“Whenever a petition signed by sixty per cent of the 
resident owners, owning property directly abutting upon 
the street, streets, alley, alleys, public way or public 
grounds proposed to be improved, shall be presented and 
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filed with the city clerk or village clerk, petitioning 
therefor, the governing body shall by ordinance create 
a paving, graveling or other improvement district or 
districts, and shall cause such work to be done or such 
improvement to be made, and shall contract therefor, 
and shall levy assessments on the lots and parcels of land 
abutting on or adjacent to such street, streets, alley or 
alleys especially benefited thereby in such district in 
proportion to such benefits, to pay the cost of such im- 
provement.” (Emphasis supplied.) § 17-510, R. R. S. 1943. 

“Whenever the governing body shall deem it neces- 
sary to make any of the improvements named in section 
17-509, said governing body shall by ordinance create 
paving, graveling or other improvement district or dis- 
tricts, and after the passage, approval and publication 
of such ordinance, shall publish notice of the creation of 
any such district or districts for six days in a legal news- 
paper of the city or village, if a daily newspaper, or for 
two consecutive weeks, if the same be a weekly news- 
paper. If a majority of the resident owners of the prop- 
erty directly abutting on the street, streets, alley or al- 
leys to be improved, shall file with the city clerk or the 
village clerk within twenty days after the first publica- 
tion of said notice, written objections to the creation of 
such district or districts, said improvement shall not be 
made as provided in said ordinance; but said ordinance 
shall be repealed. If said objections are not filed against 
the district in the time and manner aforesaid, the govern- 
ing body shall forthwith cause such work to be done or 
such improvement to be made, and shall contract there- 
for, and shall levy assessments on the lots and parcels 
of land abutting on or adjacent to such street, streets, 
alley or alleys especially benefited thereby in such dis- 
trict in proportion to such benefits, to pay the cost of 
such improvement.” (Emphasis supplied.) § 17-511, 
R. R. S. 1943. 

“The council or board of trustees shall have power by 
a three-fourths vote of all members of such council or 
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board of trustees to enact an ordinance creating a pav- 
ing, graveling or other improvement district, and to 
order such work to be done without petition upon any 
main thoroughfare that connects with or forms a part 
of the state highway system, and shall contract there- 
for, and shall levy assessments on the lots and parcels 
of land abutting on or adjacent to such street, alley or 
alleys, especially benefited thereby in such district in 
proportion to such benefits, to pay the cost of such im- 
provement.” (Emphasis supplied.) § 17-512, R. R. S. 
1943. 

There is no contention here that any of the procedures 
involved in this litigation purport to rest on the author- 
ity of section 17-512, R. R. S. 1943. 

We state first in chronological summary the proceed- 
ings here recited. When necessary we shall later refer 
More in detail to particular matters. 

We shall refer to the council meaning the governing 
body of the city, including the mayor. 

The first proceeding rests upon a petition for paving 
on five named streets. This was presented on July 19, 
1951, to a special meeting of the council and found suf- 
ficient. Ordinance No. 301 creating Street Improvement 
District No. 101 was passed and published. This is a 
proceeding under section 17-510, R. R. S. 1943. 

On October 2, 1951, the city created Street Improve- 
ment District No. 104 by Ordinance No. 302. This was 
a proceeding under section 17-511, R. R. S. 1943. It pro- 
vided for the paving of one street. This district is not 
directly involved in this litigation except as it will be 
necessary to refer to it as a part of the description of 
later action taken by the council. 

On October 12, 1951, the council adopted Ordinance 
No. 305 creating Street Improvement District No. 106. 
This action was taken under the authority of section 17- 
511, R. R. S. 1943. The ordinance was published on 
October 18, 1951, and simultaneously the notice of the 
creation of the district was published. This proceeding 
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is directly challenged here by the plaintiff on the ground 
that the notice of the creation of the district must be 
given “after the passage, approval and publication of 
such ordinance.” (Emphasis supplied.) 

On November 6, 1951, pursuant to a petition, the coun- 
cil passed Ordinance No. 306 creating Street Improve- 
ment District No. 107. This related to one street. It 
was a proceeding under the authority of section 17-510, 
R. R. S. 1948. 

Also on November 6, 1951, pursuant to a petition, the 
council passed Ordinance No. 307 creating Street Im- 
provement District No. 108. This was a proceeding under 
the authority of section 17-510, R. R. S. 1943. The 
plaintiff contends that property described in the peti- 
tion was, in part, not actually paved. 

On December 19, 1951, at a special meeting of the 
council a resolution was passed consisting of two sections. 

Section 1 provided that District No. 104 be designated 
as Street Improvement District No. 2 and thereafter in 
all proceedings relative thereto that it be referred to as 
Street Improvement District No. 2. This district is not 
involved in the assessment here in litigation. 

Section 2 provided: “That Street Improvement Dis- 
trict designated as No. 101 as set out in Ordinance No. 
301; that Street Improvement District designated as 
No. 106 as set out in Ordinance No. 305; that Street Im- 
provement District designated as No. 107 as set out in 
Ordinance No. 306; that Street Improvement District 
designated as No. 108 as set out in Ordinance No. 307 
be combined and be known as Street Improvement Dis- 
trict No. 4 and hereafter in all proceedings relative there- 
to be referred to as Street Improvement District No. 4.” 

We shall hereafter refer to these street improvement 
districts by use of the word District and its number. 

At the same meeting the council adopted a resolution 
approving plans and specifications for the paving of 
streets and an estimate of the cost of construction in Dis- 
tricts 2 and 4. Also at the same meeting the council 
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approved a notice to bidders which referred to the con- 
struction of paving and work incidental thereto in Dis- 
tricts 2 and 4. This notice was published. 

On January 14, 1952, at a special meeting of the coun- 
cil, bids were opened and tabulated. A resolution was 
passed accepting the bid of one bidder as to both Dis- 
tricts 2 and 4 and authorizing a contract for the con- 
struction of paving and incidental work in Districts 2 
and 4. 

On February 5, 1952, the council at a regular meeting 
approved the execution of the contract and the perform- 
ance bond of the contractor. Here again the reference is 
to Districts 2 and 4. 

On June 11, 1952, the engineers submitted a letter to 
the mayor and council in which they certified that the 
construction of pavement and work incidental thereto 
in Districts 2 and 4 had been completed according to con- 
tract, and set out the costs allocated to the two districts. 

On June 12, 1952, the council met and enacted an or- 
dinance purporting to review and ratify prior proceed- 
ings and particularly ratified and approved the resolu- 
tion of December 19, 1951, that Districts 101, 106, 107, 
and 108 be combined and known as District 4. This is the 
first reference we find in this record to Districts 101, 
106, 107, and 108 subsequent to the passage of the resolu- 
tion of December 19, 1951. 

At the same time the council passed a resolution find- 
ing that Districts 2 and 4 were duly created, that con- 
tracts for construction had been let, and that the con- 
struction had been completed. By the terms of the 
resolution the improvements in Districts 2 and 4 were 
accepted. 

On July 1, 1952, the engineers filed a supplemental 
certificate dividing the costs of construction in Districts 
2 and 4 between “District Cost” and “Intersection Cost.” 

On August 6, 1952, the council by resolution adopted 
a finding apportioning the costs according to the en- 
gineers’ statement of July 1, 1952, changing “District 
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Cost” to “Opposite abutting property” costs in Districts 
2 and 4. It then in the resolution called a special meet- 
ing for September 5, 1952, for the purpose of sitting as 
a board of equalization and levying special assessments. 
A notice of hearing of special assessments was published 
beginning August 7, 1952. This was directed to all per- 
sons owning or occupying lots or parcels of land in Dis- 
tricts 2 and 4. The notice further provided: “The 
outer boundaries of Street Improvement District No. 4 
and real estate contained therein and subject to special 
assessments are set out and described in Ordinance No. 
301 which created Street Improvement District No. 101, 
Ordinance No. 305 which created Street Improvement 
District No. 106, Ordinance No. 306 which created Street 
Improvement District No. 107, and Ordinance No. 307 
which created Street Improvement District No. 108 of 
said City as combined and designated as Street Improve- 
ment District No. 4 by resolution passed and adopted 
December 19, 1951, which act was ratified and approved 
by Ordinance No. 312. 

“Said assessments are made to pay for improvements 
in said Street Improvement District No. 2 and Street 
Improvement District No. 4.” 

This is the final reference in these proceedings to 
Districts 101, 106, 107, and 108. 

On September 5, 1952, the council met pursuant to 
notice “for the purpose of sitting as a Board of Equali- 
zation and granting a hearing to all persons interested 
and levying special assessments to pay for street im- 
provements constructed in Street Improvement Dis- 
tricts Nos. 2 and 4 of said City.” 

At an adjourned meeting on September 8, 1952, the 
council by resolution assessed the several lots and par- 
cels of land in Districts 2 and 4 to pay the cost of con- 
struction of the improvements. The assessment in “Dis- 
trict #4,” item 173, was that against the plaintiff’s prop- 
erty involved in this action. 

On November 7, 1952, the council by ordinance author- 
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ized the issuance of intersection paving bonds to pay 
the cost of improving the intersections in Paving Dis- 
tricts Nos. 2 and 4 in said city. 

Plaintiff assigns error here as to a number of matters 
which we do not deem it necessary to state or determine. 

Plaintiff likewise assigns error as to the sufficiency of 
the enactment of some of the ordinances, the publica- 
tion of notices, and as to the findings made by the coun- 
cil in these procedures. We do not deem it necessary to 
determine these matters. 

We assume, but do not decide, the sufficiency of the 
proceedings creating Districts 101, 106, 107, and 108. 

We consider plaintiff’s assignments of error that con- 
cern the proceedings subsequent to the creation of the 
above four districts. 

It is apparent that the legality of the assessment here 
involved depends upon the validity of the organization 
of District 4 and the steps taken thereafter, all of which 
were taken with reference to that district, with the ex- 
ceptions noted above. 

On the above assumptions we start with the resolution 
of December 19, 1951, attempting to combine the four 
districts into District 4. 

In Hurford v. City of Omaha, 4 Neb. 336, we held: 
“* * * when the statute prescribes a particular mode in 
which the corporation is to act, it can only act in the 
mode prescribed. To sanction a contrary doctrine, it 
seems to me, would place the corporation above the 
law, and would, to say the least, be fraught with dan- 
gerous consequences. * * * the following rules may be 
laid down as a safe guide in the interpretation of stat- 
utes, relating to the question under consideration: 

“1. That when the particular provision of the stat- 
ute relates to some immaterial matter, where compli- 
ance is a matter of convenience rather than substance, 
or where the directions of the statute are given with a 
view to the proper, orderly, and prompt conduct of busi- 
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ness merely, the provision may generally be regarded as 
directory. 

“2. When a fair interpretation of the statute, which 
directs acts or proceedings to be done in a certain way, 
shows that the legislature intended a compliance with 
such provision to be essential to the validity of the act 
or proceeding, or when some antecedent and pre-re- 
quisite conditions must exist prior to the exercise of 
power, or must be performed before certain other powers 
can be exercised, then the statute must be regarded as 
mandatory. And under such statutory provisions, the 
corporation has no election in the matter as to how or 
when the duties shall be performed, and municipal offi- 
cers have no option or authority to act differently from 
the mode particularly prescribed. And if there be mani- 
fest irregularity in the proceedings, presumptions are 
not indulged to sustain such proceedings, or to give new 
character to that which is seen to be defective, or to 
supply the place of that which is not apparent. 

“3. When the statutory provision relates to acts or 
proceedings immaterial in themselves, but contains nega- 
tive terms, either expressed or implied, then such nega- 
tive terms clearly show a legislative intent to impose 
a limitation, and therefore the statute becomes impera- 
tive, and requires strict performance in the mode or 
manner prescribed.” 

We quoted and followed paragraph No. 2 above in 
Greb v. Hansen, 123 Neb. 426, 243 N. W. 278. 

In Hanscom v. City of Omaha, 11 Neb. 37, 7 N. W. 
739, we held: “The limitations in a charter upon the 
power of the mayor and council to impose taxes is one 
for the protection of the tax payers of the municipality 
against the abuse of such power by their own agents. 
* * * Their authority is derived wholly from the statute, 
and they have no powers except such as are expressly 
given or are incidentally necessary to carry the same 
into effect, and their actions in excess of such powers 
are absolutely null and void.” 
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In Manners v. City of Wahoo, 153 Neb. 437, 45 N. W. 
2d 113, construing the statutes here involved, we held: 
“Powers conferred upon municipal boards by legisla- 
tive charter will not be extended beyond the plain im- 
port of the language used therein. Statutes empowering 
municipal boards to perform certain functions will be 
strictly construed, and all doubt will be resolved against 
the exercise of the power rather than in favor of it.” 

In Chicago & N. W. Ry. Co. v. City of Omaha, 156 
Neb. 705, 57 N. W. 2d 753, we stated this rule: “The 
general rule in this state in construing applicable stat- 
utes is that the legislative power and authority dele- 
gated to a city to construct local improvements and levy 
assessments for payment thereof is to be strictly con- 
strued and every reasonable doubt as to the extent or 
limitation of such power and authority is resolved against 
the city and in favor of the taxpayer.” 

In Manners v. City of Wahoo, supra, we held that “the 
streets of a city of the second class or village can be 
paved and so paid for only by legally following one of 
the three factually applicable methods provided in” 
sections 17-510 to 17-512, R. R. S. 1943. 

Authority for the resolution of December 19, 1951, 
cannot be bottomed upon the provisions of section 17-510, 
R. R. S. 1943, for that requires that the procedure be 
initiated by a petition of resident owners. 

The authority for the resolution then, if it exists, 
must be found in section 17-511, R. R. S. 1943. The reso- 
lution purports to combine four districts into one dis- 
trict. There is no language in the section that directly 
or by implication authorizes the creation of a district 
in that manner. 

We construed these particular provisions of the stat- 
ute in Musser v. Village of Rushville, 122 Neb. 128, 239 
N. W. 642, and there held: “The power of the board to 
make such improvements is circumscribed by the statute, 
and unless the board conforms to one of the three pre- 
scribed methods, they are without power to lawfully bind 
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property to pay for such improvements. It evidently 
was not the purpose of the statute to grant unlimited 
and unrestricted power to the city councils and boards 
of trustees to improve streets.” 

In the syllabus it is stated: ‘The methods prescribed 
by section 17-432, Comp. St. 1929, granting to cities of 
the second class and villages power to pave, gravel and 
improve streets are mandatory and jurisdictional, and 
unless the governing boards of such municipalities act 
within one of the three prescribed methods, no valid 
assessment can be made against property to pay the 
costs of such improvement.” 

It necessarily follows that what the council attempted 
to do by the resolution of December 19, 1951, was an act 
in excess of the city’s powers and was null and void. 

But that is not the only defect in this proceeding. Sec- 
tions 17-510 and 17-511, R. R. S. 1948, provide that the 
governing body “shall by ordinance” create a district 
or districts. The mandatory expression is used. Section 
17-512, R. R. S. 1943, grants powers to “enact an ordi- 
nance” creating a district. Section 17-524, R. R. S. 1948, 
provides that assessments made under the provisions of 
sections 17-509 to 17-523 shall be made “‘by a resolution.” 
The Legislature clearly distinguished between the use 
of an ordinance in the creating of a district and the 
use of a resolution in the making of an assessment. 
There is involved here not a mere dictionary distinction 
in the definition of words. The distinction is a difference 
of substance. 

Section 17-614, R. R. S. 1943, provides that: “All 
ordinances and resolutions, * * * shall require for their 
passage or adoption the concurrence of a majority of 
all members elected to the council * * *.” It then pro- 
ceeds to more detailed requirements for the adoption of 
ordinances of a general or permanent nature. 

Section 17-613, R. R. S. 1943, provides that: ‘All ordi- 
nances of a general nature shall, before they take effect, 
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be published * * *,” and the requirements as to publi- 
cation are set out. 

Returning now to section 17-511, R. R. S. 1943, the 
Legislature not only provided for the creation of a dis- 
trict “by ordinance” but further provided that “after 
the passage, approval and publication of such ordinance,” 
notice of the creation of the district should be published. 
Here again is a distinct legislative recognition that an 
ordinance is required. 

There are other reasons why the resolution of De- 
cember 19, 1951, cannot be held to be the equivalent 
of the ordinance which the statute requires. Section 
17-614, R. R. S. 1943, provides in part: “An ordinance 
shall contain no subject which shall not be clearly ex- 
pressed in its title, * * *.” 

Construing this provision in Gembler v. City of Sew- 
ard, 136 Neb. 196, 285 N. W. 542, we held: ‘Where the 
title indicates the subject of the proposed ordinance, 
the essential requirements of the statutory language 
quoted have been met, even though more appropriate 
language might have been employed therein.” The reso- 
lution here involved had no title. 

Even were we to hold, which we do not, that the reso- 
lution was the equivalent of the statutory requirement 
of an ordinance, the procedure followed does not meet the 
requirements of section 17-511, R. R. S. 1948, so as to give 
validity to the creation of District 4. The section requires 
“passage, approval and publication of such ordinance.” 
There is no record here of any publication of the resolu- 
tion. We find no statute that requires the publication 
of a resolution. The statute further requires that no- 
tice of the creation of the district be published. There 
is no record here of any publication of such a notice. 

In Freeman v. City of Neligh, 155 Neb. 651, 53 N. W. 
2d 67, we held that the publications and notices provided 
for in section 17-511, R. R. S. 1943, are mandatory and 
jurisdictional steps without which an ordinance never 
becomes effective. It necessarily follows that the reso- 
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lution of December 19, 1951, insofar.as it purported to 
create District 4 was null and void. 

It was apparently the thought of the council that the 
creation of District 4 by combining the independently 
created and existing Districts 101, 106, 107, and 108, 
furnished the jurisdictional steps required for the new 
combined district; or stated otherwise, that the new dis- 
trict retained the independent characteristics of its com- 
ponent districts. No procedures were thereafter taken 
that were bottomed upon the existence of any district 
other than District 4. 

We need not pursue that reasoning. Obviously, at 
least, the intent of the resolution was to revise and 
amend the ordinances creating Districts 101, 106, 107, and 
108. The ordinances are each directly referred to in 
the resolution. 

Section 17-614, R. R. S. 1943, further provides: ‘“* * * 
and no ordinance or section thereof shall be revised 
or amended unless the new ordinance contain the en- 
tire ordinance or section as revised or amended, and the 
ordinance or section so amended shall be repealed.” 
It does not appear that any attempt was made here to 
meet the requirements of this section. 

Subject to the assumption in which we indulged ear- 
lier in this opinion, this record shows that the city cre- 
ated four independent districts and thereafter took no 
further legally valid action based on those districts. 
The city then by a null and void resolution attempted 
to create District 4. Thereafter it published notice to 
bidders, let a contract, accepted the construction, sat 
as a board of equalization, and levied assessments on 
plaintiff’s property. All of these latter proceedings rest 
upon the foundation of the null and void resolution and 
fall with it. 

In Besack v. City of Beatrice, 154 Neb. 142, 47 N. W. 
2d 356, we held by quote of authority: “If the appli- 
cable law prescribes the mode of exercising the power, 
the mode prescribed must be followed, or the assess- 
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ment will be void; * * *.” And we later held: ‘“* * * 
special assessments made upon property without com- 
pliance with jurisdictional requirements are void as 
distinguished from irregular, and the owner of such prop- 
erty is not estopped to deny validity of the assessment.” 

In Fulton v. City of Lincoln, 9 Neb. 358, 2 N. W. 724, 
with reference to an improvement statute we held: 
“The council is authorized to act on the subject, and 
the manner of its acting is clearly prescribed—not by 
enacting by-laws, making regulations, or passing reso- 
lutions, but by enacting ordinances, and nothing is left 
to be construed by the analogies of state legislation.” 

In Lincoln Street Ry. Co. v. City of Lincoln, 61 Neb. 
109, 84 N. W. 802, we held: ‘Where the method ‘for 
exercising the power conferred by statute upon munici- 
pal corporations is specially prescribed, that method must 
be followed in order to validate the action taken there- 
under; but where no particular method for the exercise 
of the power is specified, the city authorities may act 
by resolution or other appropriate manner, and such ac- 
tion will be as effectual as it would be by ordinance for 
the same purpose.” 

It may be well to point out here that the requirement 
that these steps be taken by ordinance came into the 
statute in amendments largely rewriting the provisions 
in 1927. See Laws 1927, c. 42, p. 176. 

The city argues here that it had authority under the 
statutes to create the improvement districts and that 
when the ordinances creating the four districts were 
adopted it was possessed of the power to make the im- 
provements and assess the benefits. 

As we pointed out in Manners v. City of Wahoo, supra, 
section 17-509, R. R. S. 1943, is subject to the “limita- 
tion of power” that none of the improvements shall be 
ordered except as provided in sections 17-510 to 17-512, 
R. R. S. 1943. Clearly by both sections 17-510 and 17- 
511, R. R. S. 1943, the power to cause the work to be done, 
to let contracts, and to levy assessments for benefits is 
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limited to “such district” as has been validly created. 
The power to construct improvements and levy assess- 
ments for benefits is a power limited to and must be 
exercised within the district created. 

Such is the clear import of our holding in Besack v. 
City of Beatrice, supra. 

The city argues here that what it did was merely 
to provide for the construction of the work in four 
properly created districts under a single contract and 
that the statute does not require separate contracts for 
each improvement district. The city’s contention as to 
what it did here is an obvious understatement. The 
answer to the contention is that the statutes do not in 
terms or by implication authorize combined contracts. 
The test, under the authorities hereinbefore cited, is: 
Does the affirmative power appear? No such affirma- 
tive power is shown nor is it contended that it exists. 

The city further argues that no injury to the plain- 
tiff is shown to have resulted. That obviously is not the 
test. 

The city contends that what was done here was at most 
an irregularity. 

The contention that what occurred here was an irregu- 
larity is answered in our decision in Besack v. City of 
Beatrice, supra, quoted above. 

The city argues that the ordinance enacted June 12, 
1952, at the end of these proceedings ratified the de- 
fects in the procedure followed here. 

The argument proceeds on this basis: The city had 
implemented its statutory power and had the authority 
and duty to make the improvements by the organization 
of Districts 101, 106, 107, and 108; it made the improve- 
ments it had the power to do; its procedures were mere 
irregularities; and having the power to do what it did 
do, then its act done by resolution is subject to ratifica- 
tion by the ordinance subsequent to the making of the 
improvements. 

The difficulty with this argument is that it starts on 
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the foundation of four districts created by ordinance 
and then relies on improvements made and assessments 
levied which rest on one district created by resolution. 

We have assumed, but not decided, that Districts 101, 
106, 107, and 108 were validly organized. The city did 
not proceed in the exercise of any power it had with 
reference to those districts. It proceeded to make im- 
provements and levy assessments with reference to a 
district the organization of which was null and void. 

We have been unable to determine, with any cer- 
tainty, in which one of Districts 101, 106, 107, or 108 
plaintiff’s property would have been assessable had the 
improvements been made within the framework of the 
authority of those districts. There is no uncertainty 
about the fact that plaintiff’s property was assessed for 
benefits in District 4, and that district only. 

This argument is tantamount to saying that the city 
could proceed to make improvements without compli- 
ance with the jurisdictional requirements of the statute 
as to the creation of a valid district, and after the im- 
provements were completed it will be sufficient then to 
enact an ordinance to implement its power. In short, 
that it can do at the end of the proceedings that which 
the statute makes the first jurisdictional requirement 
to create the power to improve and assess. 

Paraphrasing language used in Gutta Percha & Rubber 
Mfg. Co. v. Village of Ogallala, 40 Neb. 775, 59 N. W. 513, 
42 Am. S. R. 696, approved in City of Plattsmouth v. 
Murphy, 74 Neb. 749, 105 N. W. 293, if ratification is 
sanctioned upon a proceeding of this kind, legislative 
restriction upon municipal corporation powers is in 
vain. 

In the beginning of its brief the city called our atten- 
tion to the rule stated in Chicago & N. W. Ry. Co. v. 
City of Omaha, supra, that: “When a party attacks a 
paving assessment for the reason that it is illegal, or 
for an unauthorized purpose, the burden is on him to 
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prove the invalidity of the assessment, or that it was 
for an unauthorized purpose.” 

We revert to it in closing and hold that plaintiff has 
proven the invalidity of the assessment involved. 

The judgment of the trial court is reversed and the 
cause remanded with directions to enter judgment for 
the plaintiff in accord with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Ciara C, TIMMERMAN, APPELLEE, V. JOSEPH D. 


. TIMMERMAN, APPELLANT. 
81 N. W. 2d 135 


Filed February 8, 1957. No. 34070. ° 


1. Children Born Out of Wedlock. In an action the sole purpose 
of which is to have determined the paternity of a child born out 
of wedlock, the proceeding must be in accordance with the 
provisions of section 13-106 or 13-113, R. R. S. 1943. 

2. Statutes. By statute so much of the common law of England 
as is applicable and not inconsistent with the Constitution of 
the United States, with the organic law of this state, or with 
any law passed or to be passed by the Legislature of this state, 
has been adopted and declared to be law within the State of 
Nebraska. | set 

3. Children Born Out of Wedlock. In this state, a common-law 
jurisdiction, an action for the purpose of legitimating or deter- 
mining the paternity of a child born out of wedlock and ob- 
taining support and maintenance for such child depends upon 
statutory authority for its maintenance. 

The procedure contemplated by sections 13-106 and 
‘18-118, R. R. S. 1948, does not preclude a court of equity, in a 
case where a sentence or decree of nullity of a marriage has 
been rendered, from determining the paternity of children born 
of a void marriage, and making an award for care, custody, and 
maintenance of such children. 

5. Divorce. Jurisdiction of the court in matters relating to divorce 
and alimony is given by the statute and every power exercised 
by the court with reference thereto must look for its source 
in the statute or it does not exist. 

6. Courts. Courts of general jurisdiction have the inherent power 
to do all things necessary for the proper administration of 
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justice and equity within the scope of their jurisdiction. 

7. Children Born Out of Wediock. The quality of proof which is 
sufficient to prove paternity of a child born out of wedlock 
under sections 13-106 and 13-113, R. R. 8. 1943, is sufficient for 
that purpose in a court of equity in an action wherein the 
nullity of a marriage has been decreed. 

8. Appeal and Error. In an equity case appealed to this court, 
if it is desired to review erroneous rulings of the trial court as 
to reception of evidence, a motion for new trial must be filed 
and overruled in the district court. 

9. Divorce. An allowance of attorney’s fees in an action for di- 
vorce is dependent upon the existence of the marriage relation. 

10. Attorney and Client. It is the practice in this state to allow 
the recovery of attorney’s fees only in such cases as are provided 
for by statute, or where the uniform course of procedure has 
been to allow such recovery. 


AppEAL from the district court for Lincoln County: 
Isaac J. NISLEY, JupcE. Affirmed in part, and in part re- 
versed and remanded with directions. 


Baskins & Baskins, for appellant. 


Beatty, Clarke, Murphy & Morgan, Donald W.: Peder- 
son, and Frank E. Piccolo, Jr., for appellee. 


Heard before Stmmowns, C. J., CARTER, MESSMORE, 
YEAGER, WENKE, and BosLaucu, JJ. 


YEAGER, J. 


This is an action by Clara C. Timmerman, plaintiff 
and appellee, against Joseph D. Timmerman, defendant 
and appellant. The action was commenced by a peti- 
tion filed by plaintiff on June 29, 1955, wherein she al- 
leged a marriage between the parties and that a child 
was born of the marriage. She prayed for a divorce, 
custody of the child, provision for support of the child, 
alimony for herself, suit money, and attorney’s fees. 
Service of process was duly made upon the defendant. 

Thereafter on July 5 and 6, 1955, pursuant to notice, 
a hearing was had upon an application of plaintiff for 
temporary allowances for alimony, child support, at- 
torney’s fees, and suit money, at the conclusion of which 
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an award of $100 a month for temporary alimony and 
child support was made. A temporary attorney’s fee 
of $50 was allowed. The journal entry was filed July 
8, 1955. 

Thereafter on March 15, 1956, the defendant filed an 
answer and cross-petition. No point is made that it 
was out of time under the statute. 

By the answer the defendant admitted that a mar- 
riage ceremony had been performed and that a child had 
been born to plaintiff, but in effect denied the validity 
of the marriage. The further answer was a general 
denial. 

By the cross-petition he specifically denied the valid- 
ity of the marriage. He prayed that the marriage be 
declared null and void and he further prayed that the 
custodial right of the child be determined. 

On March 23, 1956, the defendant filed a request for 
the vacation of the order of July 6, 1955, on the ground 
substantially that it was without authority of law since 
the parties were never legally married. A hearing on 
this motion was set down for March 30, 1956. 

Apparently the stated hearing was not had, but on 
April 4, 1956, the plaintiff filed a written answer to the 
motion to set aside the previous order. By this answer 
the plaintiff effectually admitted the invalidity of the 
marriage. She did so by admitting that the child was 
born out of wedlock, as follows: “Plaintiff further al- 
leges that said child is a ‘child born out of wedlock’ 
within the meaning of Chapter 13, R. R. S., Nebraska, 
1954, as amended, * * *.” She alleged that the defend- 
ant had acknowledged the child. She prayed for an 
order and decree declaring the defendant to be the 
father of the child as a “child born out of wedlock” 
within the meaning of the statute, and that he be re- 
quired to pay an amount to be fixed for support and 
maintenance together with suit money and attorney’s 
fees. 

Thereafter the defendant filed a dismissal of his cross- 
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petition. No responsive pleading was ever filed to the 
answer or cross-petition of the defendant. 

On April 11, 1956, the defendant filed a motion for 
summary judgment dismissing the petition of the plain- 
tiff for the reason that the marriage of the parties was 
null and void and therefore no divorce action for its 
dissolution could be maintained. Notice of hearing upon 
the motion was duly given. Notice was also given of 
the evidence the defendant intended to produce to sup- 
port the motion. 

By recital in a journal entry filed May 24, 1956, it 
appears that a hearing at which evidence was taken 
was had on April 4, 1956, on the motion of the defendant 
to vacate the order of July 6, 1955. Hearing was con- 
tinued. 

By recital in the same journal entry it appears that 
on April 21, 1956, a hearing was had on defendant’s mo- 
tion for summary judgment. The matter was taken 
under advisement. 

Again by recital in the same journal entry it appears 
that on April 26, 1956, the motion for summary judgment 
was overruled and a finding was made that there were 

“issues between the parties in this action which should 
be tried and determined by the court.” 

Also by recital in this journal entry it appears that 
on April 28, 1956, the court on motion of the defendant 
set the case for trial on May 11, 1956. The court at 
that time on its own motion assigned the following 
issues to be tried: (1) Custody of child, (2) support of 
child, and (3) paternity of child. The pleadings were 
at that time in the condition hereinbefore described and 
they were not thereafter amended. 

A hearing was had on that date the results of which 
were recited in the journal entry filed on May 24, 1956. 
The findings to the extent necessary to repeat them 
here are that the marriage was invalid; that the child 
in question had been proved to be a child born out of 
wedlock; and that defendant is the father of said child 
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within the meaning of Chapter 13, R. R. S. 1943, as 
amended. The adjudication conformed to the findings 
and the defendant was ordered to pay $150 a month for 
the support of the child until the further order of the 
court, to pay all sums due and delinquent under the 
order for temporary support, to pay costs of the action, 
and to pay an attorney’s fee of $150. By the decree 
custody of the child was awarded to the plaintiff. From 
the adjudication made the defendant has appealed. 

The brief of the defendant contains many assignments 
of error as grounds for reversal, however the basic con- 
tention is that this is an action for divorce, and it having 
been shown that a valid marriage did not exist, the 
court was without right to try and determine any other 
issue. Applied to the particular matters upon which 
an adjudication was made it is the contention of the 
defendant: (1) That the court was without power to 
determine in this action that a child born to plaintiff 
was a child of the defendant born out of wedlock; (2) 
that the court was without power pendente lite and after 
it was known that there was no valid marriage to require 
the defendant to pay for the support for the child; (3) 
that the court was without power to make a final award 
for the support of the child; and (4) that the court 
erroneously assessed the costs of the action and awarded 
an attorney’s fee for plaintiff’s attorney. 

It appears that the first specification as it has been 
numbered and stated herein would have to be sus- 
tained if this were an independent action to determine 
the paternity of a child born out of wedlock. The type 
or types of action for the independent determination 
of the fatherhood of a child born out of wedlock are 
special and we deem them to be exclusive. They are 
found in Chapter 13, R. R. S. 1943. Two types of pro- 
cedure are provided for by the chapter. One of these 
is found in section 13-106, R. R. S. 1943. 

By this section it is pointed out that paternity may be 
established by acknowledgment or by a judicial pro- 
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ceeding. The type of judicial proceeding to establish 
paternity is by the statute declared to be the one de- 
scribed in the section. The declaratory words in this 
connection are “a judicial proceeding as hereinafter spe- 
cified.” The proceeding is described as follows: “Such 
proceeding shall be commenced by a complaint of the 
mother of the child, * * * which shall set forth the facts 
of paternity and of nonsupport and shall ask that the 
father be ordered to provide for the support of the 
child.” 

It may not well be said that the action before the dis- 
trict court which is being reviewed here conformed in 
anywise to the requirements of this section of the 
statute. 

Another type of procedure is provided by sections 13- 
113 and 13-114, R. R. S. 1943. One of these sections 
has been amended but this became effective after the 
filing of the petition in this case. 

By section 13-113, R. R. S. 1943, it is provided as 
follows: “In addition to all other penalties and enforce- 
ment devices provided for in sections 13-101 to 13-116, 
(1) any mother of a child born out of wedlock, * * * 
may make complaint before any justice of the peace, 
municipal judge, county judge, or district judge of the 
State of Nebraska accusing on oath or affirmation any 
person of being the father of said child.” No procedure 
under this provision was before the district court for 
consideration in this case. 

The chapter of the statutes in question, which was 
adopted in 1941, is an amendatory substitute for Chap- 
ter 9, Compiled Statutes of 1929, which made provi- 
sion for the support of bastards. This is made clear by 
the title to the act. Laws 1941, c. 81, p. 322. 

The general rule as to legitimating bastards in com- 
mon-law states as stated in 10 C. J. S., Bastards, § 9, 
p. 53, is the following: ‘In common-law jurisdictions 
the only method of legitimating bastards is by or under 
a statute, * * *.” 
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In 7 Am, Jur., Bastards, § 52, p. 660, it is said: “Ac- 
cording to the early common law of England, children 
born out of lawful wedlock could not be rendered legiti- 
mate by any subsequent act of their parents, but the 
power of the legislature to legitimate or provide for the 
legitimation of bastard children has long been recog- 
nized both in England and in this country.” 

The Legislature at its session in 1866 adopted the fol- 
lowing which appears now as section 49-101, R. R. S. 
1943: “So much of the common law of England as is 
applicable and not inconsistent with the Constitution of 
the United States, with the organic law of this state, or 
with any law passed or to be passed by the Legislature 
of this state, is adopted and declared to be law within 
the State of Nebraska.” 

Chapter 13, R. R. S. 1943, is an act of the Legislature 
which conflicts with the common-law rule and the power 
to act under it being statutory it must be strictly con- 
strued. Thus for the purpose of solely determining the 
paternity of a child born out of wedlock, resort may 
be had only to the remedies provided by the statute. 

The question has not been previously passed upon 
by this court but we are constrained to the view that 
these provisions are exclusive as to the procedure for 
the independent determination of the paternity of a child 
born out of wedlock. 

It does not follow however that the court may not, 
in an action wherein the nullity of a marriage has been 
decreed, also make provision for the care, custody, and 
maintenance of an illegitimate child of the parties. 

Section 42-311, R. R. S. 1943, provides in part: “Upon 
pronouncing a sentence or decree of nullity of a mar- 
riage * * * the court may make such further decree as it 
shall deem just and proper concerning the care, custody, 
and maintenance of the minor children of the parties, and 
may determine with which of the parents the children 
or any of them shall remain.” 

Section 42-312, R. R. S. 1943, gives the court, after 
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making provision for the care, custody, and maintenance 
of children, the power to revise or alter the provision 
so made. 

It clearly appears that the district court in this case 
had the power to determine the question of whether or 
not the marriage was valid and if found to be invalid 
to declare it null and void. In truth the defendant by 
his motion for summary judgment effectually asked the 
court to so adjudicate. 7. 

By the terms of section 42-311, R. R. S. 1943, the court 
was specifically empowered, in the event that the mar- 
riage was decreed to be a nullity, to make provision for 
the care, custody, and maintenance of any child or chil- 
dren of the parties. It is but a matter of reason and 
logic to say that the power could not be exercised in 
the absence of proof of the fact that there was a child 
or there were children. It is likewise true that proof 
of paternity could be accomplished by admission of the 
father. 

The question arises, as applied to this case, as fol- 
lows: Was the court empowered to determine the ques- 
tion of paternity other than by an adjudication made 
pursuant to section 13-106 or 13-113, R. R. S. 1943, or 
in other words, was it barred from the full performance 
of the power granted by section 42-311, R. R. S. 1948, in 
the absence of evidence of an adjudication made under 
section 13-106 or 13-113, R. R. S. 1943? 

We think that the answer must be that the court had 
the power to hear evidence and to determine the ques- 
tion of paternity in the absence of evidence of an ad- 
judication under section 13-106 or 13-113, R. R. S. 1948. 

Section 42-307, R. R. S. 1943, provides in part: “Suits 
to annul or affirm a marriage, or for divorce, shall be 
conducted in the same manner as other suits in courts 
of equity.” 

In Harrington v. Grieser, 154 Neb. 685, 48 N. W. 2d 
753, the following appears: “Jurisdiction of the court 
in matters relating to divorce and alimony is given by 
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the statute and every power exercised by the court 
with reference thereto must look for its source in the 
statute or it does not exist. 

“Courts of general jurisdiction have the inherent 
power to do all things necessary for the proper ad- 
ministration of justice and equity within the scope of 
their jurisdiction.” 

The matter of the trial of the question of paternity, it 
is believed, comes within the purview of this declaration 
of the powers of courts of equity. If it does not it be- 
comes clearly apparent that in an instance such as this 
the court is barred from a complete exercise of the 
power specifically granted to it by section 42-311, R. 
R. S. 1943. Accordingly the holding is that the district 
court had and properly exercised the power to try and 
determine the question of whether or not the defendant 
was the father of the child of plaintiff. 

The question to be considered next is that of whether 
or not there was satisfactory and sufficient evidence to 
sustain the finding made by the court. 

Section 13-109, R. R. S. 1948, defines what may be 
regarded as satisfactory proof in an action instituted 
agreeable to the provisions of sections 13-106 and 13-113, 
R. R. S. 1943, as follows: ‘A person may state in writ- 
ing that he is the father of a child or perform acts, such 
as furnishing of support, which reasonably indicate that 
he considers himself to be the father of such child, and 
in such case he shall be considered to have acknowledged 
the paternity of such child.” 

No reason is apparent why this quality of evidence 
should be regarded as insufficient in this case. 

On the question of whether or not the evidence was 
satisfactory or, in other words, whether or not it was 
sufficient in probative value to sustain the finding that 
the defendant had acknowledged the paternity of the 
child, it is pointed out that he testified that he had 
executed an instrument designating the child as a bene- 
ficiary of an insurance policy. This evidence was ob- 
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jected to at the time but since no motion for new trial 
was filed the propriety of its admission is not before ag 
court. 

The controlling principles in situations such as this 
are stated as follows in Nemetz v. Nemetz, 147 Neb. 187, 
22 N. W. 2d 619: 

“In an equity case appealed to this court, if it is 
desired to review alleged erroneous rulings of the trial 
court as to the reception of evidence, a motion for a new 
trial must be filed and overruled in the district court. 

“In an equity action where the district court receives 
evidence over objection and a motion for a new trial is 
not made and the evidence is here preserved in the bill 
of exceptions, this court upon trial de novo will con- 
sider it and give it whatever probative value it may have 
in reaching a conclusion upon the fact issues involved.” 
See, also, Rush v. Heinisch, 157 Neb. 545, 60 N. W. 2d 608. 

However there was other evidence which was of pro- 
bative value and of the quality described in section 13- 
109, R. R. S. 1943. The plaintiff gave testimony, which 
came within the purview of the section, that the de- 
fendant supported and treated the child as his own from 
the date of his birth, which was September 10, 1954, 
until April 10 or 20, 1955, when the parties separated; 
that he has not denied that he is the father; that in the 
presence of friends, neighbors, and his mother his atti-' 
tude was that of father; that he came regularly to visit 
the child and brought gifts; that he has paid some doctor 
and hospital bills; and that on one occasion he was heard 
to say to an associate in a business venture: ‘We have’ 
to take our little boy to Grand Island to the doctor.” 

The plaintiff gave other testimony not within the 
purview of section 13-109, R. R. S. 1948, that she had 
gone with plaintiff 2 years before she became pregnant 
and that she had no access to any other man during 
that time. 

This evidence was sufficient to sustain the finding of 
the district court that the child in question was a child 
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of the parties to this action. In the light of this and the 
analysis of the law which has been made it is concluded 
that the district court had the power to bind the de- 
fendant by an order for the care, custody, and main- 
tenance of this child. 

As has been pointed out the court, in this case as an 
action for divorce, made an allowance for temporary 
support for the child. The award was for $100 a month 
payable in installments of $50 each. This order was 
made as of July 6, 1955. On final disposition of the 
case the defendant was ordered to make payments of 
$150 a month until the further order of the court, the 
first to be paid on May 11, 1956, and the further pay- 
ments to be made on the 11th day of each succeeding 
month. An attorney’s fee in the amount of $150 was 
allowed. The defendant was also ordered to pay the 
difference between the total amount due to the time of 
the final disposition of the case and the amount which 
had been paid. 

On the award for temporary allowances the record 
discloses that the defendant had paid $810. This would 
account for 8 months, or through February 1956, and 
$10 for March. 

The defendant insists that he should not be required 
to pay the balance on the temporary allowance and that 
he should not be required to pay the attorney’s fee. 

As to the question of delinquent allowances it appears 
that it was proper to require that delinquent allowances 
should be paid to May 11, 1956. Prior to this date the 
action was one for divorce but on this date it was judi- 
cially determined that there was no valid marriage. The 
effect of this was to leave the defendant without any 
binding legal obligation to support the child, since it 
had not been determined that the defendant was the 
father of the child. 

The allowance of the attorney’s fee was clearly erro- 
neous. The right of the court to allow an attorney’s fee 
in an action for divorce is dependent upon the existence 
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of the marriage relation, and in a case where it is found 
that the relation does not exist a fee may not be allowed. 

In Abramson v. Abramson, 161 Neb. 782, 74 N. W. 
2d 919, it was said: “An allowance for counsel fees and 
suit money is, like an award of alimony, dependent upon 
the existence of the marriage relation; and if it is denied 
and the wife fails to refute such denial, her application 
must be refused owing to her failure to make out a 
prima facie case.” 

As to the right of the court in general to allow attor- 
ney’s fees this court said in State ex rel. Ebke v. Board 
of Educational Lands & Funds, 159 Neb. 79, 65 N. W. 
2d 392: “It is the practice in this state to allow the re- 
covery of attorney’s fees and expenses only in such cases 
as are provided for by statute, or where the uniform 
course of procedure has been to allow such recovery.” 
See, also, Abramson v. Abramson, supra. Attorney’s 
fees in a situation such as this are not allowable under 
any statute and attention has not been called to any 
course of procedure under which such an allowance may 
be made. 

As has been made apparent the conclusion has been 
reached that the district court had the power to make 
an award for the care, custody, and maintenance of the 
child. It is concluded however that the evidence is in- 
sufficient to sustain the award in the amount rendered. 
It is apparent that the condition of the child requires 
more for care and maintenance than would be required 
for a normal child but the burden imposed should not 
exceed reasonably proved present and current needs or 
the probable ability of the defendant to pay. 

The evidence in both of these areas is limited and in- 
definite. The condition of the child has been described 
and some evidence appears as to what will be necessary 
to be done to habilitate him. The occupations of the 
defendant have been designated but no measure of his in- 
come has been disclosed. There is nothing to indicate 
that his income is high or regular. 
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It appears therefore that the monthly award should 
be $75 a month instead of $150 a month, payable in 
monthly installments as is provided in the journal entry 
of the district court. 

The judgment of the district court is affirmed to the 
extent indicated herein, and reversed also to the ex- 
tent indicated and the cause is remanded with directions 
to render a decree accordingly. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
CHAPPELL, J., participating on briefs. 


Epwarp E. SANDOMIERSKI, APPELLEE, v. VIRGIL J. 
FIXEMER, APPELLANT. 
81 N. W. 2d 142 


Filed February 8, 1957. No. 34071. 


1. Trial: Appeal and Error. Where it is claimed that an attorney 
is guilty of misconduct in arguing a case to a jury, it is neces- 
sary in order to raise the question on appeal that objection be 
timely made to the trial court and a ruling had thereon, and 
that it be made a part of the record and included in a proper 
bill of exceptions. 

2. Trial. One may not complain of the misconduct of counsel if 
with knowledge of such misconduct he does not ask for a mis- 
trial, but consents to take the chances of a favorable verdict. 


3. Objections at the close of the argument, to the mis- 
conduct of an attorney in arguing a case to a jury, are timely 
made. 

4. Where the argument of counsel is not being fully 


reported in such a case it is proper practice to call the reporter 
and make a record of the offending statements. All that is 
required is that an accurate record be made under the super- 
vision of the court, which will appear in the bill of exceptions. 

5. Trial: Appeal and Error. The making of statements which have 
no support in the evidence, in an argument to a jury, which has 
the effect of informing the jury that the defendant would not 
have to pay the judgment by inferring that he was indemnified 
in some manner, is such misconduct of counsel as will ordinarily 
require a reversal of the judgment. 
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Where it appears from the record that the 
purpose of improper argument to a jury was calculated to dis- 
tract its attention from the issues and evidence, and to induce 
a larger verdict by injecting prejudicial statements, irrespective 
of the manner or the ingenuity of counsel in accomplishing such 
purpose, the verdict is not fairly obtained and cannot be 
sustained. 


AppEAL from the district court for Sarpy County: 
Joun M. Dierks, JupcE. Reversed and remanded. 


Chambers, Holland, Groth, Dudgeon & Hastings, and 
Robert B. Waring, for appellant. 


Doyle, Morrison & Doyle, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, WENKE, and BosLauGu, JJ. 


CARTER, J. 

This is an action to recover for personal injuries and 
property damage resulting from a collision between 
plaintiff’s automobile and defendant’s truck. The jury 
returned a verdict for plaintiff for $7,500 and judgment 
was entered thereon. The defendant has appealed. 

The petition of the plaintiff alleges that the defendant 
carelessly and negligently drove his truck off of the 
traveled portion of the highway and into the rear end 
of plaintiff’s automobile temporarily stopped on the 
shoulder of the road, thereby damaging plaintiff’s auto- 
mobile and inflicting serious injuries upon the plain- 
tiff. The defendant by his answer admitted negligence 
on his part and requested that a hearing be had to de- 
termine the amount of damages to be assessed against 
him. The case was tried to determine the amount of 
damages only. 

The defendant assigns as error the misconduct of coun- 
sel in his closing argument to the jury and the excessive- 
ness of the verdict. ; 

The record shows that at the close of the arguments 
made to the jury, and before the jury was instructed 
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‘and the case submitted, counsel for the defendant moved 
for a mistrial because of improper and prejudicial state- 
‘ments made to the jury in plaintiff’s closing argument. 
The record shows that the arguments of counsel were 
not taken by the court reporter. No objection was 
made to the improper statements during the argument. 
At the close of the argument, however, the reporter 
was called and the alleged improper and prejudicial 
statements were dictated into the record. The record 
shows that the trial judge was present during the whole 
of the argument to the jury. That the alleged statements 
were made as dictated into the record is not challenged. 

The record shows that during the plaintiff’s closing 
argument to the jury his counsel stated: “He (defend- 
ant) isn’t even interested enough in this lawsuit to sit at 
the counsel table.” Counsel also stated: ‘* * * also, it is 
no concern who pays the judgment.” He further stated: 
“It’s easy for Bob Waring to go cruising through life in 
his Cadillac.” The motion of the defendant for a mis- 
trial because of the misconduct of counsel was overruled 
by the trial court. 

The plaintiff contends that the objection was not timely 
made, The rule as announced by this court is that 
where it is claimed that an attorney is guilty of miscon- 
duct in arguing a case to a jury, and it is desired to 
raise a question on that point for decision in the Su- 
preme Court, it is necessary that objection be made to 
the trial court at the time and an adverse ruling had 
thereon, and that the same be made a part of the record 
by a proper bill of exceptions. Thornton v. Davis, 113 
Neb. 529, 204 N. W. 69; Hamblin v. State, 81 Neb. 148, 
115 N. W. 850. Alleged misconduct of counsel in argu- 
ment to a jury cannot be properly shown by affidavit 
or evidence taken in support of a motion for a new trial, 
and to preserve such error the statements must be 
taken by the official court reporter at the trial, together 
with the objections made thereto and the court’s ruling 
thereon. This is on the theory that one may not com- 
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plain of the misconduct of counsel if, with the knowledge 
of such misconduct, he does not ask for a mistrial but 
consents to take the chances of a favorable verdict. In 
re Estate of Inda, 146 Neb. 179, 19 N. W. 2d 37; In re 
Estate of House, 145 Neb. 670, 17 N. W. 2d 883. 
Whether or not an objection to the remarks of coun- 
sel made in his argument to the jury may properly be 
made at the close of the argument, or whether it must 
be done at the very time they are made, does not appear 
to have been decided previously by this court. We 
think that, for several reasons, such objection may prop- 
erly be made at the close of the argument. Our pre- 
vious decisions indicate that the submission of the case 
to the jury without objection to such misconduct, and 
counsel’s evident willingness to take his chances on a 
favorable verdict, constitute a waiver of the misconduct. 
His objection at the close of the argument and before 
submission to the jury is in no sense a waiver on any 
such basis. It could well be that any one improper 
statement would not constitute prejudicial error, while 
the cumulative effect of several would give rise to a 
claim of prejudice. Continued objections by counsel to 
prejudicial statements of opposing counsel in his argu- 
ment to the jury could place the former in a less favor- 
able position with the jury, and thus impose an unfor- 
tunate consequence upon his client which was actually 
caused by the wrongful conduct of opposing counsel. 
This he is not required to do. Attorneys engaged in the 
trial of cases to a jury know or ought to know the pur- 
poses of arguments to juries. When they depart from 
the legitimate purpose of properly presenting the evi- 
dence and the conclusions to be drawn therefrom, they 
must assume the responsibility for such improper con- 
duct. They are in no position to demand that opposing 
counsel shall jeopardize his position with the jury by 
constant objections to their improper conduct. The ob- 
jection to the remarks of counsel as misconduct was 
timely made. In Bratt v. Smith, 180 Or. 50, 175 P. 2d 
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444, the court said: “At the conclusion of the argument 
of counsel for plaintiff and prior to the giving of the 
instructions of the court, the defendants on the follow- 
ing morning moved for a mistrial. The trial court ap- 
parently was of the opinion that the motion for a mis- 
trial was not timely, but in this conclusion we think it 
erred. We think the motion was timely.” See, also, 
Weber v. McCarthy, 214 Minn. 76, 7 N. W. 2d 681; 88 C. 
J. S., Trial, § 196d, p. 387. 

It is contended further by the plaintiff that misconduct 
of counsel may not be properly raised unless the court 
reporter takes the complete argument. The purpose of 
the rule that the offending statements shall be taken 
by the court reporter is that the trial judge shall have 
an opportunity to make an accurate record before rul- 
ing upon the objection and have the same included in 
the bill of exceptions. The failure of the court reporter 
to take the oral arguments does not relieve attorneys 
from the necessity of making proper arguments, nor de- 
prive opposing counsel of the right to make timely ob- 
jections thereto. It is the duty of the trial court to see 
to it that oral arguments are properly confined to their 
purposes, and where objection thereto is made, to see 
that an accurate record is made for the purpose of mak- 
ing a correct ruling and providing a proper basis for 
review on appeal. The trial court properly protected 
the record in the instant case. 

The only question at issue in the present case was 
the amount of the damages. There was no reason what- 
ever for the statements made by counsel to which objec- 
tion was made, other than to convey the impression to 
the jury that the defendant had no interest in the case 
and that someone other than the defendant would pay 
any judgment entered. This court has repeatedly con- 
demned this sort of argument as prejudicial to the rights 
of a defendant. The only purpose of the objectionable 
statements in the present case was to advise the jury 
that the defendant was indemnified in some manner and 
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thereby to invite a larger verdict than would otherwise 
be obtained. We are not able to determine what influ- 
ence the improper argument had upon the jury, but it 
was calculated to distract its attention from the real 
issues and to induce a larger verdict by bringing out 
matters not proper to be considered. When such is the 
effect, irrespective of the manner in which it is done 
or the ingenuity of counsel in avoiding applicable rules, 
it is error which, if properly preserved, may vitiate the 
verdict. 

In Chicago, B. & Q. R. R. Co. v. Kellogg, 54 Neb. 127, 
74 N. W. 454, this court said: “These cases establish 
that a lawyer charged with the conduct of a case is 
invested with certain rights and charged with certain 
duties. It is his duty to use all honorable means to pro- 
tect his client’s interests; and in argument, within the 
limits of the evidence and the legitimate deductions and 
inferences to be drawn therefrom, he may not be lim- 
ited, but may comment on the conduct and credibility 
of witnesses and parties to the suit. On the other hand, 
he must act honorably and fairly with the court, op- 
posing counsel, the jury, and the parties to the litiga- 
tion. But he may not, in his conduct of the case or in 
his argument to the jury, go outside the record, the 
evidence and the legitimate inferences deducible there- 
from, and ask questions, make statements or arguments 
for the purpose of misleading and prejudicing the jury; 
and if he does so, such misconduct, if properly pre- 
served in the record and assigned here, will cause a re- 
versal of the judgment procured.” 

In Bergendahl v. Rabeler, 131 Neb. 538, 268 N. W. 
459, this court had occasion to say: “Complaint is made 
by the defendant of remarks of counsel for plaintiff in 
his closing argument to the jury. In that argument coun- 
sel for plaintiff said in part: ‘I don’t want to punish 
the defendant. A verdict for this girl will not punish 
him.’ This statement, when considered with prior ques- 
tions and statement of counsel relative to insurance, 
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could only be construed by the jury as an assurance that. 
some insurance company would pay the amount of the 
verdict. In its opinion in the case of Standridge v. Mar- 
tin, 203 Ala. 486, 84 So. 266, the supreme court said, in 
part: ‘There can scarcely be made to a jury a more 
seductive and insidious suggestion than that a verdict 
for damages against the defendant before them will be 
visited, not upon that defendant, but upon some in- 
visible corporation whose business it is to stand for 
and pay such damages. Such a suggestion, once lodged 
in the minds of the jury, is almost certain to stick in 
their consciousness, and to have its effect upon their 
verdict, regardless of any theoretical exclusion of it by 
the trial judge.’ ” 

Other cases sustaining this view are: McCornack 
v. Pickerell, 225 Ia. 1076, 283 N. W. 899; Walden v. 
Jones, 289 Ky. 395, 158 S. W. 2d 609, 141 A. L. R. 105; 
Ingerick v. Mess, 63 F. 2d 233. 

With reference to the statement “It’s easy for Bob 
Waring to go cruising through life in his Cadillac,” it 
could well be said that prejudicial error did not result 
under the circumstances of the record before us. But 
such a reference to an opposing counsel is highly im- 
proper and should not be tolerated by the trial judge. 
While we may be unable to determine the purpose of 
such a statement in an argument to a jury, we must 
assume that it was intended to aid the cause of the 
party on whose behalf it was made. It had nothing 
whatever to do with the fixing of the amount of dam- 
ages to be assessed against the defendant. The state- 
ment was improper and the trial court should have 
taken the necessary steps, particularly after objection 
was made thereto, to correct the error and avoid the 
probability of any further statements of similar 
character. 

In Ashland Land & Live-Stock Co. v. May, 59 Neb. 
735, 82 N. W. 10, this court said: “We have little pa- 
tience with counsel who deliberately seek to achieve 
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success by lawless methods; and we do not hesitate, in 
any case, to deprive them of advantages thus obtained. 
In the performance of professional duties, counsel should 
endeavor always to conform their own conduct to the 
law which they have been commissioned to assist in ad- 
ministering.” And in Hall v. Rice, 117 Neb. 813, 223 
N. W. 4, 78 A. L. R. 1421, this court after quoting the 
preceding quotation said: “In the trial of every con- 
tested lawsuit, there is abundance of opportunity, grow- 
ing out of the material facts and circumstances of the 
case, for the display of extraordinary talent and the 
exercise of adroitness and finesse without resort to il- 
legitimate methods tending only to arouse the passion 
and prejudice of the jury. It is of greater importance 
that the administration of justice be regular and orderly, 
than that counsel be afforded an opportunity to ex- 
hibit their peculiar prowess in the use of questionable 
methods.” 

The plaintiff argues that counsel for the defendant 
went outside the record in their arguments. No objec- 
tions were made to the argument of the defendant and no 
record of any such statements appears in this record. It 
is asserted that the improper statements were retalia- 
tory, but there is nothing in the record to show this to 
be the fact. The record shows that the trial court over- 
ruled defendant’s objection to the improper argument 
of plaintiff’s counsel. Consequently, the offending at- 
torney was not reprimanded, the jury was not admon- 
ished, nor were other steps taken to secure a fair trial 
on the issues and evidence before the court. We think 
the arguments of counsel to which objection was made 
constitute such misconduct as to require a reversal 
of the judgment. 

We do not pass upon the question of the excessive- 
ness of the verdict. If the verdict is excessive under 
the evidence, we must assume that it was the result of 
the misconduct of counsel herein pointed out. It is a 
situation that is not likely to occur on a retrial of the 
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case, and for that reason we shall not consider the alleged 
excessiveness of the verdict on the present appeal. 
The judgment of the district court is reversed and the 
cause remanded for a new trial. 
REVERSED AND REMANDED. 
CHAPPELL, J., participating on briefs. 


GERALD REINMUTH, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
80 N. W. 2d 874 


Filed February 8, 1957. No. 34130. 


1. Criminat Law. Any probative evidence showing a violation of 
probationary conditions by conduct sufficient to convince the 
district court that the defendant will not refrain from criminal 
acts in the future without punishment will sustain the revocation 
of probation. 

In a proceeding for revocation of probation, reprehen- 

sible conduct being the basis therefor, proof of venue within the 

meaning of criminal law is not necessary. 

In a hearing on an application for revocation of pro- 

bation the court may exercise broad powers of inquiry in deter- 

mining whether or not the application should be sustained. 

A witness, including a defendant in a criminal action 

who has become a witness in his own behalf, may be subjected on 

cross-examination to interrogation as to previous conviction of 
felony. 


Error to the district court for Cheyenne County: Isaac 
J. Nistey, Jupce. Affirmed. 


John Peetz, Jr., and F. L. Balderson, for plaintiff in 
error. , 


Clarence S. Beck, Attorney General, and Homer G. 
Hamilton, for defendant in error. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, WENKE, and BosLauGu, JJ. 
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YEAGER, J. 

This is a criminal action wherein in an information 
filed in the district court for Cheyenne County, Nebraska, 
Gerald Reinmuth, plaintiff in error, who will be herein- 
after referred to as the defendant, was charged with the 
criminal offense of breaking and entering an automobile. 
To the information the defendant entered a plea of 
guilty. On April 26, 1956, the court, without pronounc- 
ing sentence and agreeable to the terms of sections 29- 
2217 to 29-2219, R. R. S. 1943, placed the defendant on 
probation for a period of 3 years. 

The conditions of the probation were: That the de- 
fendant should indulge in no unlawful, dishonest, in- 
jurious, or vicious habits; that he should avoid places 
and persons of disreputable or harmful character; that 
he should abstain from the use of alcoholic beverages if 
the use of the same contributed to his offense; that he 
should remain and reside in Scotts Bluff County; that he 
should pay a fine of $200 and costs in installments within 
6 months; and that he should report to his probation 
officer. 

Thereafter on June 19, 1956, the county attorney filed 
in the action an information charging that the defendant 
had violated the conditions of his parole. The violations 
charged were that he refused and neglected to refrain 
from indulging in unlawful, dishonest, and injurious 
habits; that he failed and refused to avoid persons and 
places of a disreputable and harmful character; that he 
failed to remain and reside in Scotts Bluff County; that 
he failed to abstain from the use of alcoholic beverages; 
that he failed to pay the fine and costs except $10; and 
that on June 18, 1956, he was caught stealing clothes 
while in a state of intoxication at the Sioux Ordnance 
Depot, Sidney, Cheyenne County, Nebraska. 

On July 18, 1956, a trial was had on the charges con- 
tained in the information for violation of probation. At 
the conclusion of the trial the court found that the de- 
fendant had violated his probation. Thereupon he was 
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sentenced to serve a term of not less than 18 months nor 
more than 2 years in the State Reformatory for Men 
at Lincoln, Nebraska. A motion for new trial was filed 
which was overruled. 

From the judgment and sentence and the ruling on the 
motion for new trial the defendant has brought the case 
to this court for review by petition in error. By the peti- 
tion he contends that there was error in the proceedings 
of the district court entitling him to a reversal of the 
judgment and sentence. 

As grounds for reversal the defendant has set forth 
in his brief seven assignments of error. The first three 
will be considered collectively since all of them relate to. 
the question of whether or not the evidence was suffi- 
cient to sustain the charge that the defendant violated 
the conditions of his probation or some of them. 

The evidence in support of the charges contained in 
the information that the defendant failed to refrain from 
unlawful, dishonest, and injurious habits and that he 
was caught stealing clothes stands without contradiction. 
Witnesses testified that the defendant was apprehended 
in Barracks 14 at the Sioux Ordnance Depot in Cheyenne 
County, Nebraska, in possession of certain clothes be- 
longing to one Louie Lawrence which he had taken from 
Room 2 in the barracks, which was the room occupied 
by Lawrence. The taking was without the consent of 
Lawrence. The defendant admitted the taking. 

The defendant testified that an unnamed person had 
told him that the room described was his and had asked 
defendant to go there and get the clothes. 

It is clear that the trial court did not accept the de- 
fendant’s story as true, but on the contrary came to the. 
conclusion that the act of taking by the defendant was 
larcenous. This the court had a right to do in the light 
of the evidence summarized, and the evidence of the. 
conduct of the defendant at the time and the surrounding 
circumstances, which we do not deem necessary to repeat 
here. The evidence of the State was of probative value. 
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It showed a violation of the probationary condition that 
the defendant should not indulge in unlawful, dishonest, 
or injurious habits. 

This court said in Sellers v. State, 105 Neb. 748, 181 
N. W. 862: “Any probative evidence showing a viola- 
tion of probationary conditions by conduct sufficient to 
convince the district court that defendant will not re- 
frain from criminal acts in the future without punish- 
ment will sustain the revocation of a parole.” See, also, 
Carr v. State, 152 Neb. 248, 40 N. W. 2d 677. 

It appears to be the contention of the defendant made 
by the fourth assignment of error that in a case where 
the act or acts set forth as ground for vacation of proba- 
tion are criminal in character the venue of the act or 
acts charged must be proved. No authorities are cited 
which sustain this view. We think there are none, and in 
reason none should obtain. Reprehensible conduct is 
made the basis for revocation of probation, and where 
the conduct is sufficiently proved enforcement of the pro- 
visions of the probationary statute should not be denied 
because of failure of proof that the act or acts com- 
plained of took place on a particular side of a county 
line. See Carr v. State, supra. This is a sufficient an- 
swer also to the seventh assignment of error. 

By the fifth assignment of error it is contended sub- 
stantially that inquiry of witnesses as to possession and 
use of intoxicating liquor was improper. The conten- 
tion is without merit, especially in view of the contents 
of the probationary order and the information for vio- 
lation thereof. 

In Young v. State, 155 Neb, 261, 51 N. W. 2d 326, it: 
was pointed out that the matter of placing a defendant 
on probation resides in the discretion of the trial court, 
and in the exercise of that discretion it has broad powers 
of inquiry as to facts and circumstances and other ob- 
tainable information. In that case it is also pointed out 
that in the event of application for revocation of pro- 
bation the court has like broad powers of inquiry which it 
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may exercise in determining whether or not the proba- 
tion should be revoked. 

It cannot well be said that evidence as to the use, 
extent, and apparent effect of use of intoxicating liquor 
is not a proper area of inquiry in determining whether 
or not probation should be granted or if granted, whether 
or not it should be revoked. 

The sixth assignment of error, to the extent necessary 
to consider it herein, relates to two questions asked 
of the defendant with regard to previous criminal rec- 
ord. The first question was asked and objection to it 
was made. The objection was sustained. Under these 
circumstances error may not be claimed. The defend- 
ant was then asked if he had ever been convicted of a 
felony. Over objection he answered “Yes.” 

In this no error was involved. The question was one 
which could be asked with propriety for impeachment 
purposes. The right is declared by section 25-1214, R- 
R. S. 1943, as follows: “A witness may be interrogated 
as to his previous conviction for a felony, but no other 
proof of such conviction is competent except the rec- 
ord thereof.” 

In Latham v. State, 152 Neb. 113, 40 N. W. 2d 522, 
this court pointed out that the rule has application to 
a defendant in a criminal case who has become a witness 
in his own behalf. Following a quotation of the statute 
this court said: ‘“‘A defendant in a criminal case who 
becomes a witness subjects himself to the rules appli- 
cable to other witnesses.” 

Finding no prejudicial error the judgment of the 
district court is affirmed. 

AFFIRMED. 

CHAPPELL, J., participating on briefs. 
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Nettie M. SHorT ET AL., APPELLANTS, V. EARL P. 
KLEPPINGER ET AL., APPELLEES. 
81 N. W. 2d 182 


Filed February 15, 1957. No. 34038. 


1. Deeds. Whether or not a deed is delivered ordinarily depends 
upon the intention of the grantor as determined from the facts 
and circumstances of each particular case. 

No particular acts or words are necessary to constitute 

a delivery of a deed. Anything done by the grantor from 

which it is made to appear that a delivery was intended, whether 

by words or acts, or both, is sufficient. 

The criterion upon which the question of delivery 

depends is whether or not the grantor intended the deed to 

operate as a muniment of title to take effect presently. 

A conveyance once made cannot be changed by any 
subsequent act or statement, which does not meet the require- 
ments of law governing the conveyance or nonacceptance of 
property. 

5. Witnesses. A statute making a witness having a direct legal 
interest in the controversy incompetent to testify against the 
representative of a deceased person as to any conversation or 
transaction between such witness and the deceased person 
does not render incompetent as a witness a third party who 
relates a conversation between the deceased and another, in 
which the witness took no part. 

6. Deeds: Witnesses. An attorney who prepared a deed at the 
request of the grantor and who was present at the time of its 
execution and delivery is competent to testify to factual matters 
concerning the preparation, execution, and delivery of the deed, 
such matters not being privileged communications within the 
meaning of sections 25-1201 and 25-1206, R. R. S. 1948. 

7. Attorney and Client: Witnesses. Only confidential communica- 
tions to one’s attorney are protected by sections 25-1201 and 
25-1206, R. R. S. 1948, and privilege does not extend to com- 
munications made in the presence of others or mere directions 
given to an attorney acting as scrivener in preparation of 
instruments. 

8. Wills: Deeds. A provision in the will of the grantor, made sub- 
sequent to the execution of a deed and indicating that he had 
conveyed the property involved in the controversy by deed, is 
a circumstance that properly may be considered with all the 
other facts and circumstances in determining whether or not 
there had been a delivery of the deed with the intent to convey 
the property described in it to the named grantees. 
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ApPEAL from the district court for Boone County: 
RoserT D. Fiory, Jupce. Affirmed. 


Sterling F. Mutz, for appellants. 


Louis B. Nore, Brogan & Brogan, and Robert F. Gallo- 
way, for appellees. 


Heard before Gruen: C. J .. CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.aueu, JJ. 


CarTER, J. 

This is a suit in equity by the ten named residuary 
legatees in the will of Elizabeth J. Illian to have a 
deed to 240 acres of land executed on July 5, 1949, to 
appellees Earl P. Kleppinger and Hallie J. Kleppinger, 
declared null and void. The trial court found that the 
deed was properly executed and delivered on July 5, 
1949, and quieted the title to the land described there- 
in in appellees as tenants in common. The plaintiffs 
below have appealed. ; 

The appellants, who will be hereafter referred to as 
the plaintiffs, are nieces and nephews of the deceased 
first husband of Elizabeth J. Illian. The appellees, who 
will hereafter be referred to as: the defendants, are 
nephews of Elizabeth J. Illian, they being the sons of 
her deceased brother. Mrs, Illian died on January 5, 
1954, without issue. On February 5, 1954, Roger I. 
Blatter was appointed administrator with will annexed 
of the estate of Elizabeth J. Illian, deceased, and he 
qualified as such. We shall hereafter refer to him as 
the administrator. The sole issue to be determined 
under the pleadings and evidence is whether or not 
the deed in question was delivered on July 5, 1949. 

The substance of the evidence offered at the trial 
is as follows: On July 5, 1949, the deceased, accom- 
panied by her nephew, Earl P. Kleppinger and his 
wife, Mildred, went to the office of her lawyer, Louis 
B. Nore, and caused the deed to be drawn and executed. 
Mr. Nore testified that after the deed was executed he 
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handed it to Earl Kleppinger at the direction of Mrs. 
Illian. Mildred Kleppinger testified that Mrs.. Illian 
told Mr. Nore that she wanted the south farm, it being 
the one in question, to go to Earl and Hally and that 
he was to so draw the deed, that she wanted it drawn ac- 
curately as this was to be the final act. Mildred testi- 
fied that, after the deed was drawn and executed, Mrs. 
Illian said to Mr. Nore: “Give those deeds to Earl,— 
give that deed to Earl. It is now his. It is his respon- 
sibility. I have given this property away. It is no 
longer mine.” Mildred testified further that Mrs. Ilian 
told Earl to take the deeds to Lincoln and keep them in 
his box in Lincoln. She says there was some discussion 
about registering the deeds and that Earl stated that 
since Mrs. Illian had the use of the land during her life- 
time, why not wait until her death to register them 
and that Mrs. Illian replied: “If you do not register 
them at this time, immediately upon my death, take them 
to the court house and register them. Don’t wait for 
anything, not even for my funeral.” She then stated that 
Mr. Nore placed the deed and an affidavit prepared by 
Mr. Nore in an envelope and sealed it. A statement 
was placed on the outside of the envelope and signed 
by Mrs. Illian. The statement was: “TO THE EXECU- 
TOR OF THE ESTATE OF ELIZABETH J. ILLIAN:— 
Please hand this envelope to Earl P. Kleppinger and 
Hallie J. Kleppinger, after my death. It has in it cer- 
tain valuable property belonging to said persons. 
Signed, Elizabeth J. Illian.” Mrs. Ilian then said: “Now, 
give that to Earl.” Mildred stated that Earl held the 
envelope in his hand and, after some discussion decided 
not to take it with him because of “the distance and the 
danger of transportation, and the necessity to bring 
them back for registration and because there were other 
deeds, as you know, involved, and these people who 
were to receive the other deeds were scattered all over 
the United States,—one of them was even in Hawaii.” 
The record shows that Mrs. Illian and Mr. Nore then took 
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the envelope to the bank, while the others awaited their 
return. 

Louis B. Nore, the attorney for Mrs. Illian, testified 
that he prepared the deed at her request; that it was 
signed by Mrs. Illian in his presence; and that he took 
the acknowledgment on the deed as notary public. He 
testified that after the execution of the deed and affi- 
davit he handed them to Earl P. Kleppinger at the spe- 
cific request of Mrs. Illian. He testified also that he 
placed the deed and affidavit in the envelope hereinbe- 
fore referred to and caused it to be sealed. He further 
stated that the envelope and contents were handed back 
to him and that he and Mrs. Illian took it to the bank 
and placed it in Mrs. Illian’s private box. 

The record shows, also, that on July 6, 1949, Mrs. 
Illian made her will in which it was provided: “Fourth: 
I have conveyed all my real estate by good and suffi- 
cient warranty deeds and I do not own any real estate 
at this time.” 

There is evidence in the record that on an occasion, 
probably in 1952, Mrs. Illian was asked by a neighbor 
about selling off a few acres of the farm. She replied 
that she could not sell it because it was not hers, that 
she had given it away by deed. A neighbor, Grace 
Langrall, testified that she was well acquainted with 
Mrs. Illian and that the latter had told her that her 
real estate, except her home, was to go to her side of 
the family. One Dorothy Hohbein, a housekeeper for 
Hally J. Kleppinger, testified that Mrs. Illian told her 
in 1951: ‘Well, I deeded Earl and Hally the south 
farm.” 

There was no testimony offered by the plaintiffs which 
disputed or impeached the evidence of the defendants 
tending to establish the delivery of the deed. Plaintiffs 
do contend, however, that the evidence of Mildred Klep- 
pinger and Louis B. Nore is incompetent, and that if 
this be so, the evidence is insufficient to sustain the 
judgment of the trial court. 
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The record shows that on November 13, 1953, Roger I. 
Blatter was appointed guardian of Elizabeth J. Illian as 
an incompetent person. In such capacity he entered the 
box belonging to Mrs. Illian and found the envelope and 
contents to which reference has hereinbefore been made. 
He took it, accompanied by his attorney, to the office of 
the county judge of Boone County. The envelope and 
contents were thereafter retained by the county judge for 
safe keeping. On March 2, 1954, the envelope and con- 
tents were delivered to Hally J. Kleppinger for himself 
and for Earl P. Kleppinger by power of attorney, a re- 
ceipt being given therefore by Hally J. Kleppinger. 
The deed was recorded on March 2, 1954. It was stipu- 
lated by the parties that no instruments were filed of 
record relating to the land described in the deed between 
July 5, 1949, and March 2, 1954. 

Whether or not a deed is delivered ordinarily depends 
upon the intention of the grantor as determined from 
the facts and circumstances of each particular case. No 
particular acts or words are necessary to constitute de- 
livery of a deed. Anything done by the grantor from 
which it is made to appear that a delivery was intended, 
whether by words or acts, or both, is sufficient. The 
criterion upon the question of delivery is whether or 
not the intention of the grantor was that the deed was 
to operate as a muniment of title to take effect pres- 
ently. If such was the purpose, the delivery was com- 
plete and the title to the property passed. A convey- 
ance once made cannot be changed by any subsequent 
act or statement, unless it meets the requirements of 
the law governing a conveyance or nonacceptance of 
the property. Hipsley v. Hipsley, 162 Neb. 518, 76 N. 
W. 2d 462; Dowding v. Dowding, 152 Neb. 61, 40 N. W. 
2d 245; Black v. Romig, 151 Neb. 61, 36 N. W. 2d 772. 
It is clear from our holdings that, without a delivery 
in the lifetime of the grantor, there is no valid deed of 
conveyance. Where the proof shows only the execution 
of deeds which were found among the private papers 
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of the grantor after his death, it is not sufficient to 
establish delivery. 

The evidence of Mildred Kleppinger supports the 
finding of the trial court that there was a delivery of the 
deed in the instant case. Plaintiffs contend, however, 
that her evidence was incompetent under the provisions 
of section 25-1202, R. R. S. 1943, commonly called the 
dead man’s statute. This statute prohibits persons hav- 
ing a direct legal interest in the result of any civil ac- 
tion or proceeding from testifying to any transaction or 
conversation had between the deceased person and the 
witness, when the adverse party is the personal repre- 
sentative of a deceased person and their interest is ad- 
verse to that of the respresentative who makes objection 
and does not waive the prohibition. Mildred Kleppinger, 
as the wife of Earl P. Kleppinger, one of the grantees 
in the deed involved in the present case, has a direct 
legal interest in the result under our holdings in Oft 
v. Ohrt, 128 Neb. 848, 260 N. W. 571, and Garner v. 
McCrea, 147 Neb. 541, 23 N. W. 2d 731. 

With reference to the testimony of Mildred Kleppinger, 
the evidence shows that the law office of Louis B. Nore 
consists of two rooms, At the time the deed was drawn 
and executed, Mrs. Illian, Mr. Nore, and Earl Klep- 
pinger were in the inner office. Mildred sat just out- 
side of the open door connecting the two rooms. She 
took no part in the conversations or transactions that 
took place at that time, although she heard what was 
said and saw what was done. The rule in such cases is: 
The statute does not apply where the transaction or 
conversation was not between the witness and the de- 
ceased person, but between the latter and a third party, 
in which the witness took no part. Kroh v. Heins, 48 
Neb. 691, 67 N. W. 771; McNea v. Moran, 101 Neb. 476, 
163 N. W. 766; Tyler v. Estate of McDougal, 126 Neb. 
534, 253 N. W. 672; Dvorak v. Kucera, 130 Neb. 341, 
264 N. W. 737. The evidence of Mildred Kleppinger 
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was clearly admissible under the foregoing holdings of 
this court. 

The plaintiffs contend also that the evidence of Louis 
B. Nore, the attorney for the deceased, was not ad- 
missible for the reason that it was a privileged communi- 
cation. The evidence shows that Mr. Nore drafted the 
deed and signed it as a witness at the request of Mrs. 
Illian. His evidence relates to the facts concerning 
the drafting, execution, and delivery of the deed. It 
does not relate to communications or transactions that 
are privileged because of their confidential nature. In 
re Estate of Coons, 154 Neb. 690, 48 N. W. 2d 778; Len- 
nox v. Anderson, 140 Neb. 748, 1 N. W. 2d 912; Brown 
v. Brown, 77 Neb. 125, 108 N. W. 180. In any event, 
the presence of Earl and Mildred Kleppinger had the 
effect of removing any privilege that otherwise might 
have been invoked. Communications between attorney 
and client made in the presence of others do not con- 
stitute privileged communications within the meaning 
of sections 25-1201 and 25-1206, R. R. S. 1943. It is only 
communications which are confidential that are pro- 
tected. Directions given by a grantor to an attorney 
acting as scrivener in the preparation of a deed do not 
come within the purview of the statutes governing privi- 
leged communications. Jenkins v. Jenkins, 151 Neb. 
113, 36 N. W. 2d 637; Crawford v. Raible, 206 Iowa 732, 
221 N. W. 474. We think the trial court was right in ad- 
mitting this evidence. 

The evidence shows that on the day following the ex- 
ecution of the deed, Mrs. Illian executed her will, in 
which it was stated that she had no real estate as she 
had given it away by deed. This question was before 
the court in Hipsley v. Hipsley, supra, in which we said 
in effect that this was evidence confirming the execution 
and delivery of the deeds in question. We think the 
provision of the will in the instant case is evidence to 
be considered in connection with all the circumstances 
in determining whether or not there was a delivery of 
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the deed by Mrs. Illian with the intent to divest her- 
self of the title to the lands described therein. 

A deed does not become operative until it is delivered 
with the intent that it shall become effective as a con- 
veyance. Whether such intent actually existed is a 
question of fact to be determined by the evidence and 
circumstances of the case. If the grantor’s conduct and 
all the circumstances connected with the transaction are 
such as to indicate that it was the intention of the grantor 
to give effect and operation to the deed, and to re- 
linquish all power and dominion over it, the law will 
effectuate the deed in accordance with this intention, 
and will construe the delivery as valid. A deed once 
delivered does not cease to be a deed because it is sub- 
sequently found in the possession of the grantor. In 
the present case there is evidence of the actual delivery 
of the deed to one of the grantees, accompanied by the 
statement that the property is now his. The attorney 
for the grantor testified to the preparation, execution, 
and delivery of the deed to Earl P. Kleppinger, all at the 
instance of Mrs. Illian. The will made by Mrs. Illian 
on the day following the execution of the deed confirms 
her intention to relinquish all power and control over 
the deed. The evidence of her subsequent statements 
and conduct is consistent with the finding that a de- 
livery was made. There is no evidence at any time after 
the execution of the deed that her conduct was incon- 
sistent with an intent to deliver the deed on July 5, 
1949. On a trial de novo, we arrive at the same con- 
clusion as the trial court that the evidence sustains 
the execution and delivery of the deed on July 5, 1949, 
with the intent to convey the land described therein to 
the grantees. The decree of the district court is af- 
firmed and the costs of the appeal are taxed against the 
appellants. 

AFFIRMED. 

Simmons, C. J., dissenting. 

I have no disagreement with the rules of law stated 
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by the court. The court fails to state or consider a 
fundamental rule applicable here when the deed was 
found in the possession of the grantor. 

It is: “It is essential to the validity of a deed that 
there be a delivery and the burden of proof rests upon 
the party asserting delivery to establish it by a pre- 
ponderance of the evidence.” Lewis v. Marker, 145 
Neb. 763, 18 N. W. 2d 210. 

This is a trial de novo with the burden of the proof 
on the defendants. 

There is another rule particularly applicable here, 
which the court fails to state or consider. It is: “An 
instrument is not delivered until it has passed beyond 
the dominion, control, and authority of the maker and 
is no longer capable of being recalled.” Kula v. Kula, 
149 Neb. 347, 31 N. W. 2d 96. The deed here was found 
in Mrs. Illian’s safety deposit box where it had been 
placed by her and her attorney. It was under the 
“dominion, control, and authority of the maker.” 

The court states: “There was no testimony offered 
by the plaintiffs which disputed or impeached the evi- 
dence of the defendants tending to establish the deliv- 
ery of the deed.” (Emphasis supplied.) , 

I agree that the plaintiffs did not offer such evidence. 
The only eye and ear witnesses on that issue were the 
attorney and an interested party defendant. However, 
the defendants did offer such evidence. It is largely 
ignored by the court. 

I refer herein to the Kleppingers by their first names. 

I disagree with the ultimate conclusion of the court. 
The court’s conclusion rests upon two separate conclu- 
sions. One conclusion is a statement that the deed in- 
volved in this transaction was executed and delivered 
on July 5, 1949. 

The other conclusion is that on the “day following the 
execution of the deed” Mrs. Illian executed her will. 

By thus separating the transactions with reference to 
the deed by 1 day from the execution of the will, the 
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court considers the deed as a delivered instrument and 
the will as being made “subsequent to the execution of 
a deed” and only of importance to determine whether 
or not there had been a delivery of the deed the pre- 
ceding day with intent to convey. The court separates 
into two separate transactions that which was in fact 
all done as a part of one transaction. 

The only evidence in the record upon which the court 
can rest a finding of the execution of the will on the 
“subsequent” day is its date—July 6, 1949. The attor- 
ney testified only that it was dated “one day subsequent” 
to the deed. The deed is dated July 5, 1949. No witness 
testified as to an independent knowledge of the signing 
of the deed on that date. 

It is to be remembered that the transaction took place 
in July 1949. The witnesses testified in July 1955—6 
years later. 

I state here the record as to whether the transactions 
took place on 1 day or 2 days and will discuss later the 
evidence as to the transactions. 

The attorney was asked on direct examination if 
Mrs. Illian consulted him “on or about the 5th day of 
July, 1949.” He answered “Yes.” He was then asked 
if “at that time, on the 5th day of July, 1949” he per- 
formed services for her. He answered “Yes” and then 
relates the preparation of “certain warranty deeds,” 
one of them being the deed in question. That was “on 
or about” July 5, 1949. Mildred was asked on direct 
examination if she accompanied her husband to Albion 
“on or about the 5th day of July, 1949.” She answered 
“Yes” and then was asked and testified as to the matters 
involved in this litigation. She does not otherwise fix 
the date. I submit that the date of July 5, 1949, which 
the court accepts rests fundamentally upon the date on 
the deed. 

It is not material to our consideration here as to 
whether the transaction of the deed and the will oc- 
curred on July 5 or July 6, 1949. It is material to deter- 
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mine whether one or two conferences and one or twa 
days are involved. 

As to that there can be no question from this seaoue 
that everything that had to do with the drafting of the 
deeds and the execution of the will occurred at one con- 
ference, at one time, and on one day only, and in the 
attorney’s office. 

Both the attorney and Mildred testified as to where 
the attorney, Mildred, Earl, and Mrs. Illian sat while 
the deeds were being prepared and signed, and the dispo- 
sition discussed. There is not even a suggestion in the 
record of a meeting in the attorney’s office of more than 
one day, or even that the meeting broke up and reas- 
sembled on the day it was held. Both witnesses testified 
to a continuing event, beginning when Mrs. Illian, Earl, 
and Mildred went to the attorney’s office, and: ending 
when the attorney and Mrs. Illian took the deeds to the 
bank and Earl and Mildred stood outside watching the 
culmination of the day’s activity. 

The court accepts the above as correct as to the deed. 
The question then is: Does it apply also to the will? 
The answer of the record that it does is without dispute. 
After testifying about the deeds, the attorney testified 
that he prepared the will; that Earl, Mildred, Mrs. Ilian, 
and himself were present; and that the will was prepared 
“at or about the same time as the deeds.” There is no 
evidence of any “subsequent” day execution of the will 
and no evidence of Mildred and Earl being present on 
a “subsequent” day. Mildred confirms this testimony, 
for she testified that there was discussion about the 
plaintiffs “when the deed and the will were prepared 
in Mr. Nore’s office” and when she was “sitting in the 
outer office.” She testified as to only one time when 
she was sitting in the outer office or elsewhere in the 
office. The plaintiffs are named in the will. 

I now go to the merits of the case. 

Certain facts in this record are either stipulated or 
not in dispute. I state those first. 
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Mrs. Illian was the owner of five pieces of real estate. 

By an instrument dated July 5, 1949, she executed 
and acknowledged a warranty deed to 240 acres of this 
property wherein Earl and Hallie are named as grantees 
“subject only to a life use reserved to said grantor.” 
This is the deed involved in this action. 

The deed (and an affidavit which was not admitted in 
evidence) were placed in an envelope upon which was 
typed the following: “TO THE EXECUTOR OF THE 
ESTATE OF ELIZABETH J. ILLIAN:- Please hand this 
envelope to Earl P. Kleppinger and Hallie J. Kleppinger, 
after my death. It has in it certain valuable property 
belonging to said persons.” The writing was signed by 
Mrs. Illian. The envelope was sealed and placed in 
Mrs. Illian’s safety deposit box by her and the attorney. 

By an instrument dated July 6, 1949, Mrs. Illian exe- 
cuted her will. It contained two provisions important 
here: “I have conveyed all my real estate by good 
and sufficient warranty deeds and I do not own any 
real estate at this time. * * * I make, constitute and 
appoint Earl P. Kleppinger and Delma Garmire Wilson 
to be Executor and Executrix of this, my last Will and 
Testament, hereby revoking all former wills by me 
made.” 

The direction on the envelope is related to the nam- 
ing of Earl as “Executor” in the will. It was a direction 
to him as Mrs. Illian’s executor to deliver the deed to 
himself and Hallie after Mrs, Illian’s death. 

On July 10, 1953, a petition was filed, signed by Earl 
for the appointment of a guardian for Mrs. Illian on the 
ground of mental incompetency. In it is the state- 
ment of fact made by Earl that Mrs. Illian was then 
the owner of real estate of the value of $40,000. In this 
connection the inventory of the estate filed June 9, 
1954, lists five parcels of real estate with the recital 
that decedent had conveyed it “reserving a life estate 
unto herself.” The appraised value was $48,400. On 
August 17, 1953, Hallie was appointed as guardian. On 
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October 22, 1953, Hallie resigned as guardian, and Roger 
I. Blatter was appointed on October 30, 1953. On No- 
vember 13, 1953, letters of guardianship were issued to 
him. Mr. Blatter as such guardian caused Mrs. IIlian’s 
safety deposit box in the bank to be opened and found 
therein the envelope above referred to, together with 
Mrs. Illian’s will. He deposited the envelope, unopened, 
and the will with the county judge. 

On January 5, 1954, Mrs. Illian died and Hallie peti- 
tioned for the probate of her will. The executors named 
in the will did not qualify. Mr. Blatter was appointed 
administrator with the will annexed. 

On February 13, 1954, by an instrument acknowledged 
in the State of Florida, Earl executed a power of attorney 
to Hallie to receive the envelope from the administrator 
with the will annexed and containing this language: 
“After receiving said envelope, my attorney, Hallie J. 
Klepping (sic) is to open the envelope and show the 
contents to the said administrator, and to register any 
deeds or take any steps necessary to obtain for me legal 
ownership of any property involved. Hally J. Klep- 
pinger is to have the power to act as Attorney for me 
only until such time as any deeds to property contained 
in said envelope is registered in the courts and legal 
ownership established.” 

On March 2, 1954, Hallie receipted for the envelope 
from the administrator. The receipt acknowledged that 
the deed here involved was in the envelope. The deed 
was recorded March 2, 1954. 

These proceedings clearly negative any contention 
of Hallie or Earl that they considered themselves the 
grantees in a deed delivered in Mrs. Illian’s lifetime. 
The court gives no consideration to these two documents. 

Now we go to the other evidence. 

If we undertake to state and analyze the evidence from 
the consideration only of the one deed here involved, 
as does the court, the evidence points only to chaotic 
confusion as to what Mrs. Ilian did and intended to do. 
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If the evidence is stated and analyzed from a considera- 
tion of all that the record shows, then it leads to the 
conclusion that this deed was only a part of a testamen- 
tary disposition of Mrs. Illian’s estate by the use of 
deeds and a will. I have heretofore recited the undis- 
puted evidence as to the concurrent drafting of the deeds 
and the will that sustains that conclusion. 

On or about July 5, 1949, Mrs. Illian, Earl, and Mil- 
dred went to the office of the attorney. As to the deed 
here involved Mildred testified that Mrs. Illian told 
the attorney that “she wanted to leave” the land here 
involved to Earl and Hallie. That language indicates a 
testamentary intent and not an intent to convey 
presently. 

The record repeatedly refers to other deeds that were 
drawn and executed at that time, purporting to convey 
other parcels of land to other grantees. The provisions 
of the other deeds are not shown. It does appear that 
the grantees in those deeds lived at other places in the 
United States and that one lived in Hawaii. 

The particular deed here involved is dated and ac- 
knowledged as of July 5, 1949. The dates of the other 
deeds do not appear. The will is dated July 6, 1949. 
It is apparent, however, that the deeds and the will 
were executed as a part of one general plan of dispos- 
ing of Mrs. Illian’s property. The recital in the will 
that “I have conveyed all my real estate by good and 
sufficient warranty deeds” indicates that the will was 
drafted after the execution of the deeds. However, as 
above pointed out, that all occurred on the same day 
as a part of the same transaction. The recital that “I 
do not own any real estate at this time” is not in accord 
with the reserved life estate and the present conten- 
tion of Earl and Hallie, for at that time Mrs. Illian owned 
a life estate, a freehold interest, in the land. The court 
accepts this statement in the will as literally true and as 
“evidence confirming the execution and delivery of the 
deeds in question.” (Emphasis supplied.) The state- 
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ment is contrary to the terms of the deed and the con- 
tention of the defendants here. The court uses an in- 
correct statement from the will as a reason to sustain 
a finding of delivery. The above provision in its en- 
tirety is obviously intended as an explanation of the 
absence in the will of devises of particular real estate. 
The deeds performed that part of the testamentary 
disposition. ; 

After the deeds were executed, the question came as 
to “what would be done” with the deeds. It was sug- 
gested that they be recorded at once. Earl disapproved. 
There was more “discussion” and it was suggested that 
Earl take them to Lincoln and record them “immedi- 
ately” upon Mrs. Illian’s death and not even to wait 
for her funeral. Had Mrs. Illian decided to follow this 
second plan then it is clear that Earl had all the deeds 
with directions to take steps—after Mrs. Illian’s death— 
that would vest title in the grantees in all deeds. On this 
record there could be no claim of delivery as to the 
other deeds either at that time or before Mrs. Illian’s 
death. The deed here involved is in the identical posi- 
tion as the other deeds. It remained under the dominion, 
authority, and control of the maker. That fact is estab- 
lished conclusively by what was next discussed and 
done. The second proposal was put aside because of 
the dangers involved in transportation and the necessity 
of bringing the deeds back to Albion for recording. It 
was then decided that the deeds would be put in en- 
velopes and with directions to Mrs. Illian’s “Executor” 
—Karl. 

If the conclusion of the court is correct, it follows 
that when Mrs. Illian and Earl sat there and discussed 
the second and third plans the deeds had already been 
delivered and title had passed. The discussion of the 
second and third plans was, under the holding of the 
court, idle chatter. It is sufficient to say that none 
of the parties so considered it. 

The disposition of the other deeds is not shown di- 
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rectly. However, the guardian testified to the finding 
in Mrs. Illian’s safety deposit box of envelopes with 
instructions to the executor on the outside, and that 
the envelope here involved and the others were delivered 
to the county judge. 

The evidence points to the conclusion that the final 
determination of the disposition of the deeds was to 
keep them in the possession of and under the control of 
Mrs. Illian and negatives any intent to deliver them 
under the rule earlier stated herein. 

It is clear from the record that the deeds were kept 
in the possession of the attorney, who represented Mrs. 
Illian and not the defendants in this matter, and that 
when the deeds, still in the possession of Mrs. Illian and 
her attorney, were taken by them and put into the safety 
deposit box they were in the possession of Mrs. Illian 
and her attorney. They had not “passed beyond the 
dominion, control, and authority of the maker.” There 
was no necessity of showing that they were “capable 
of being recalled.” See Kula v. Kula, supra. There was 
no claim of Earl that the deed was his as a delivered in- 
strument. He suggested and agreed to this procedure. 
Hallie knew nothing about it. 

There is other evidence in the record that sustains 
that conclusion. It relates to the particular deed here 
involved and “those deeds.” The attorney and Mildred 
testified that this deed was handed to Earl at Mrs. II- 
lian’s directions. He had the deeds in his hands with 
the statement from Mrs. Illian that the deed “is his 
responsibility”; it was his “to take care of.” 

These are words that indicate directions to an agent 
as to his care and responsibility. It would seem that 
they were surplusage if there was an irrevocable deliv- 
ery at that time. The court ignores the limitations and 
conditions of these statements. 

There is other evidence in this record that the parties 
discuss here. 

Hallie and a Miss Hohbein called upon Mrs. Illian in 
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the summer of 1951 at her home. Her testimony is that 
Mrs. Illian asked Hallie “who I was” and he said “I was 
his housekeeper,” and that Mrs. Illian said, “* * * I 
deeded Earl and Hally the south farm.” From the record 
it appears that that was a statement made to a total 
stranger without any preliminary discussion. Mildred 
testified to having heard that conversation and others of 
similar import. 

The defendants, however, called a neighbor lady of 
Mrs. Illian. She is not shown to have any possible in- 
terest in the outcome of this litigation. This lady testi- 
fied as to statements made to her by Mrs. Illian as to 
where and to whom her property was “to go.” Those 
words were repeated four times in her direct examina- 
tion. They obviously relate to a future vesting of 
title. 

Mildred testified to the fact that Mrs. Illian kept the 
key to her bank box secreted in her home and that 
“every time we were up there” Mrs. Illian discussed the 
location of the key with them, showed Earl and Mil- 
dred where it was hidden, and admonished them that 
no one else was to know its location. That trust was 
kept, apparently, for the guardian found it necessary to 
drive the pins out of the hinges to the door of the en- 
closure where the box was kept in order to get access 
to it. The key was found in the house by the admin- 
istrator after Mrs. Illian’s death. 

Earl testified that he had access to the safety deposit 
box at all times. Mildred testified that on at least two 
occasions Earl left Mrs. Illian’s home with directions 
to go to the bank and open the box for specific purposes 
not connected with these transactions, and that Earl re- 
turned later and reported what he had done. This evi- 
dence was offered, as defendants argue here, to show 
access to the deed and as a foundation for a presump- 
tion of delivery. The attempt was so futile that the court 
ignores it. 

It does not appear that either Earl or Mildred knew 
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that the deed or deeds and will were in the box. The 
attorney testified that in the presence of Mrs. Il}lian 
he put the envelope containing the deed in the bottom 
of the safety deposit box. We find no evidence of when 
the will was put into the box. The will and the en- 
velope were in the box when the guardian examined its 
contents, 

It appears that at one time during this transaction 
Earl had possession of the deed involved here along with 
the other deeds. He had that possession obviously while 
it was being determined what should be done with the 
deeds. Atno time under this evidence was his possession 
that of a grantee. Whatever tentative authority Earl 
' may have had to later deliver the deeds for Mrs. Illian, 
it was almost immediately revoked when other dispo- 
sition of the deeds was determined upon by Mrs. I[llian. 
Earl then made no claim of delivery but readily con- 
curred in the alternate disposition. In fact it appears 
that he suggested it and made no claim to the deed as 
grantee, and handed them back to the attorney who put 
them in his pocket and “later” took them to the bank 
and put them into Mrs, Ilian’s safety deposit box while 
Earl and Mildred watched as they went to the bank. 
Again Earl made no protest or claim that the attor- 
ney and Mrs, Illian had deeds which had been delivered 
to him. 

In Smith v. Black, 143 Neb. 244, 9 N. W. 2d 193, we 
held: “The criterion upon which the question of deliv- 
ery depends is as to whether or not the intention of 
the grantor is that the deed shall operate as a muni- 
ment of title to take effect presently, or in other words, 
whether or not it has passed beyond the dominion, con- 
trol and authority of the maker, and is no longer capable 
of being recalled.” 

Tested by that rule there was no delivery here to Ear] 
as a grantee. 

I am mindful of the fact that in the endorsement on 
the envelope containing the deed here involved Mrs. 
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Illian recited that it contained “property belonging to” 
Earl and Hallie. Standing alone these words might well 
import a present ownership of the contents. They do 
not stand alone. They must be construed together with 
the direction to Earl, her named executor, to deliver 
“after my death.” It was the obvious intention of Mrs. 
Illian that the envelope and contents should not be de- 
livered to Earl and Hallie until after her death and 
that the property rights therein should vest on delivery 
after Mrs. Illian’s death, and not before. Together the 
language means when delivered the property right vests. 

The court rests its affirmation largely on the testimony 
of Mildred. She was a willing witness. Under our hold- 
ing in Holladay v. Rich, 93 Neb. 491, 140 N. W. 794, she 
“had a direct legal interest in the result of the suit.” 
The court screens out and states that part of her evi- 
dence that is most favorable to the defendants or, as 
stated by the court, that which is “tending” to establish 
delivery. I would state and weigh all her testimony 
together with the evidence of other witnesses, as well 
as the facts and circumstances surrounding the execu- 
tion and retention of dominion, authority, and control 
of the deeds and the will. The will and the deeds were 
all a part of one transaction. Mrs. Illian reserved domin- 
ion, authority, and control. 

I would hold that the defendants have not sustained 
their burden, and that delivery of the deed was not 
proven to have been made in Mrs. Illian’s lifetime. I 
would reverse the judgment and remand the cause with 
directions, as to this feature of the case, to render judg- 
ment for the plaintiffs. 
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CarL HALER, JR., APPELLEE, v. GERING BEAN COMPANY 


ET AL., APPELLANTS. 
81 N. W. 2d 152 


Filed February 15, 1957. No. 34045. 


1. Workmen’s Compensation. The applicable rule of construction 
of the Workmen’s Compensation Act is that it be liberally con- 
strued to the end that its beneficent purposes may not be 
thwarted by technical refinement of interpretation. 

For workmen’s compensation purposes “total disability” 
does not mean a state of absolute helplessness. It means dis- 
ablement of an employee to earn wages in the same kind of 
work, or work of a similar nature, that he was trained for, or 
accustomed to perform, or any other kind of work which a 
person of his mentality and attainments could do. 
A workman who, solely because of his injury, is 
unable to perform or to obtain any substantial amount of labor, 
either in his particular line of work, or in any other for which 
he would be fitted except for the injury, is totally disabled 
within the meaning of the workmen’s compensation law. 
A claimant for compensation under subdivision (3) 
of section 48-121, R. R. S. 1943, who through an injury has suf- 
fered a permanent partial loss of the use or function of two 
members, is entitled to recover such proportion of the com- 
pensation allowed for total disability under subdivision (1) of 
said section as the extent of his loss would bear to the total 
loss of such members. 
It was clearly the intent of the Legislature in estab- 
lishing a schedule of benefits for the specific injuries listed 
in subdivision (3) of section 48-121, R. R. S. 1948, to fix the 
amount of such benefits without regard to the extent of the 
subsequent disability with respect to the particular work or 
industry in which the employee was engaged at the time of 
his injury. 

However, where an employee has suffered a schedule 
injury to some particular member or members and some unusual 
and extraordinary condition develops therefrom as a result 
thereof, which condition affects some other member or the body 
itself, an increased award is proper and should be made to 
cover such additional disability. 

7. Workmen’s Compensation: Appeal and Error. Where an em- 
ployer appeals to the district court and fails to obtain a reduction 
of the award of the compensation court, the employee is entitled 
to an allowance of an attorney’s fee. But if, on appeal to the 
Supreme Court, it is determined that the award of the district 
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court was erroneous and that a decree reducing the award of the 
compensation court should have been entered, any allowance 
of an attorney’s fee by that court is erroneous. 


APPEAL from the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JUDGE. Affirmed. 


Jack E. Lyman and Marvin L. Holscher, for appellants. 
Townsend & Youmans, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauay, JJ. 


WENKE, J. 

This is'a workmen’s compensation case appealed from 
the district court for Scotts Bluff County. Appellee, 
Carl Haler, Jr., originally filed a petition in the Ne- 
braska Workmen’s Compensation Court stating that 
while he was employed as a common laborer by the 
appellants Gering Bean Company and Ted Baum Com- 
pany he received, on or about February 19, 1952, per- 
sonal injuries arising out of an accident that happened 
in the course of that employment. He therein set forth 
the extent of the injuries sustained and then asked for 
such relief as, under the provisions of the workmen’s 
compensation law, he might be entitled to by reason 
thereof. Under his prayer appellee was entitled to re- 
ceive whatever relief the facts established would en- 
title him to under the compensation law. As this court 
has often stated: “The applicable rule of construction 
is that the Workmen’s Compensation Act is to be con- 
strued liberally so that its beneficent purposes may 
not be thwarted by technical refinement of interpreta- 
tion.” Franzen v. Blakley, 155 Neb. 621, 52 N. W. 2d 
833. 

The claim was tried to a judge of the compensation 
court who found for appellee and awarded him the 
following relief: The sum of $26 per week for a period 
of 85-3/7 weeks, the sum of $15 per week for 214-4/7 
weeks, and thereafter the sum of $12 per week for the 
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balance of his life, credit being given for payments al- 
ready made. Appellant The Fidelity and Casualty Com- 
pany of New York is the workmen’s compensation carrier 
for appellee’s employers. 

Appellants thereupon waived rehearing before the 
compensation court and appealed directly to the district 
court for Scotts Bluff County, that being the county 
in which the accident happened. Trial was had in the 
district court and the trial judge thereof found that ap- 
pellee had been totally and permanently disabled as a 
result of injuries suffered from the accident and awarded 
him, because thereof, $26 per week for 300 weeks com- 
mencing on February 19, 1952, and $20 per week for the 
rest of his life. Since appellee had been paid $26 per 
week for the period from February 19, 1952, to August 
18, 1953, totalling $2,028, the appellants were given 
credit for that amount. In addition thereto appellants 
were ordered to pay to Dr. S. P. Wiley the sum of $531 
and an attorney’s fee of $500. 

Appellants filed a motion for new trial and, from 

the overruling thereof, perfected this appeal. The ac- 
tion is for review here de novo. 
' The evidence shows that immediately prior to and 
on February 18, 1952, appellee was employed by both 
appellants Gering Bean Company and Ted Baum Com- 
pany as a common laborer; that on that date, while 
stooped over scooping beans, a stack of 100-pound bags 
of beans beside which he was working accidentally fell 
over onto him striking him first in the middle of his 
back; that he was completely covered thereby; and that, 
as a result thereof, he was seriously injured. It is con- 
ceded by all the parties that plaintiff received his in- 
juries as a result of an accident arising out of and in 
the course of his employment and that, at the time, his 
average weekly compensation was $48. 

Dr. S. P. Wiley of Scottsbluff, who attended and ex- 
amined appellee on February 19, 1952, in the West Ne- 
braska Methodist Hospital in Scottsbluff, diagnosed his 
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injuries to be as follows: An oblique comminuted frac- 
ture in front of the middle and upper two-thirds of the 
tibia and fibula of the right leg with the bones angulated 
in an outward direction at the fracture site and an ex- 
tensive obliquely running comminuted fracture involv- 
ing the distal half of the femur of the left leg. There 
was also a posterior displacement of the proximal end 
of the distal fragment and some posterior angulation 
through the fracture region as well as mild media an- 
gulation and a superficial laceration of the scalp, which 
took some 9 stitches to close. 

Dr. Wiley testified he treated these fractures by the 
insertion of pins above and below the fracture sites and 
with pins and traction and later casted. 

Appellee was released from the hospital on July 7, 
1952, but was required to use crutches so the legs would 
not bear too much of his weight. On October 28, 1952, 
while still on crutches, appellee was examined by Dr. 
Samuel P. Newman in his office in Denver, Colorado. 
Dr. Newman’s diagnosis of appellee at that time estab- 
lishes there was a malunion of the fracture of his right 
tibia and fibula and the same of the lower third of his 
left femur. Appellee thereafter entered a Denver hos- 
pital and, on December 4, 1952, Dr. Newman operated 
on his right leg and endeavored to straighten it by re- 
breaking the tibia and then fastening the ends thereof at 
the break by a bone graft. Following this surgery a 
full-length leg cast was applied to this leg and he was 
allowed to leave the hospital on December 22, 1952, 
doing so on crutches which he continued to use for some 
3 months thereafter. 

The principal question raised by the appeal relates to 
the basis upon which appellee can recover. It is appel- 
lants’ thought that appellee is limited to the provisions 
of subdivision (3) of section 48-121, R. R. S. 1943, be- 
cause of the parts of his body which were injured, that 
is, the left leg and right foot. We shall discuss the 


752 NEBRASKA REPORTS [Vox. 163 


Haler v. Gering Bean Co. 


various provisions of this statute as they have applica- 
tion here. 

Subdivision (1) of section 48-121, R. R. S. 1943, in- 
sofar as here material, provides in cases of total dis- 
ability that: ‘For the first three hundred weeks of total 
disability, the compensation shall be sixty-six and two- 
thirds per cent of the wages received at the time of 
injury, but such compensation shall not be more than 
twenty-six dollars per week, nor less than fifteen dol- 
lars per week; Provided, that, if at the time of injury, 
the employee receives wages of less than fifteen dollars 
per week, then he shall receive the full amount of such 
wages per week as compensation. After the first three 
hundred weeks of total disability, for the remainder of 
the life of the employee, he shall receive forty-five per 
cent of the wages received at the time of injury, but the 
compensation shall not be more than twenty dollars 
per week nor less than twelve dollars per week; Pro- 
vided, that if at the time of the injury the employee 
receives wages of less than twelve dollars per week, then 
he shall receive the full amount of such wages as com- 
pensation.” 

Subdivision (2) of section 48-121, R. R. S. 1943, insofar 
as here material, provides, in case of partial disability, 
that: ‘For disability partial in character, except the 
particular cases mentioned in subdivision (3) of this 
section, the compensation shall be sixty-six and two- 
thirds per cent of the difference between the wages re- 
ceived at the time of the injury and the earning power 
of the employee thereafter, but such compensation shall 
not be more than twenty-six dollars per week. This 
compensation shall be paid during the period of such 
partial disability, but not beyond three hundred weeks 
after the date of the accident causing disability.” 

Under these provisions we have said: 

“For workmen’s compensation purposes, ‘total dis- 
ability’ does not mean a state of absolute helplessness, 
but means disablement of an employee to earn wages 
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in the same kind of work, or work of a similar nature, 
that he was trained for, or accustomed to perform, or 
any other kind of work which a person of his mentality 
and attainments could do.” Elliott v. Gooch Feed Mill 
Co., 147 Neb. 309, 23 N. W. 2d 262. See, also, Elliott v. 
Gooch Feed Mill Co., 147 Neb. 612, 24 N. W. 2d 561; 
Franzen v. Blakley, supra. 

“A workman who, solely because of his injury, is 
unable to perform or to obtain any substantial amount 
of labor, either in his particular line of work, or in any 
other for which he would be fitted except for the in- 
jury, is totally disabled within the meaning of the 
workmen’s compensation law.” Elliott v. Gooch Feed 
Mill Co., 147 Neb. 309, 23 N. W. 2d 262. See, also, Fran- 
zen v. Blakley, supra. 

Subdivision (3) of section 48-121, R. R. S. 1943, in- 
sofar as here material, provides, in case of two member 
disability, as follows: “The loss of both hands, or both 
arms, or both feet, or both legs, or both eyes, or of any 
two thereof, shall constitute total and permanent disa- 
bility and be compensated for according to the provisions 
of subdivision (1) of this section. Amputation between 
the elbow and the wrist shall be considered as the 
equivalent of the loss of a hand, and amputation between 
the knee and the ankle shall be considered as the equiva- 
lent of the loss of a foot. Amputation at or above the 
elbow shall be considered as the loss of an arm, and 
amputation at or above the knee shall be considered as 
the loss of a leg. Permanent total loss of the use of a 
finger, hand, arm, foot, leg, or eye shall be considered 
as the equivalent of the loss of such finger, hand, arm, 
foot, leg, or eye. In all cases involving a permanent 
partial loss of the use or function of any of the mem- 
bers mentioned in this subdivision, the compensation 
shall bear such relation to the amounts named in said 
subdivision as the disabilities bear to those produced by 
the injuries named therein.” 

In applying a factual situation coming specifically 
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within this section we have limited the right of recovery 
strictly to the amounts therein provided regardless of 
the extent to which the injuries may affect the em- 
ployee’s subsequent ability to carry on the particular 
work in which he was engaged at the time of the in- 
jury. As stated in Bronson v. City of Fremont, 143 
Neb. 281, 9 N. W. 2d 218: “A claimant for compensation 
under subdivision 3 of section 48-121, Comp. St. 1929, 
who through an injury has suffered a permanent partial 
loss of the use or function of both feet, is entitled to re- 
cover such proportion of the compensation allowed for 
total disability under subdivision 1 of said section as’ the 
extent of his loss would bear to the total loss of such 
members. Johnson v. David Cole Creamery Co., 109 
Neb. 707, 192 N. W. 127; Huff v. Omaha Cold Storage 
Co., 1386 Neb. 907, 287 N. W. 764. It was clearly the in- 
tent of the Legislature in establishing a schedule of bene- 
fits for the specific injuries listed in subdivision 3 to fix 
the amount of such benefits without regard to the extent 
of the subsequent disability with respect to the par- 
ticular work or industry in which the employee was 
engaged at the time of his injury. Carlson v. Condon- 
Kiewit Co., 135 Neb. 587, 283 N. W. 220. Consequently, 
the compensation for permanent partial loss of the use 
and function of both feet, unaccompanied by other physi- 
cal injury, cannot exceed the amount specified in subdi- 
vision 3. Hull v. United States Fidelity & Guaranty 
Co., 102 Neb. 246, 166 N. W. 628. In such case it is im- 
material whether an industrial disability is present or 
not. Schmidt v. City of Lincoln, 137 Neb. 546, 290 N. 
W. 250.” 

And, as stated in Ottens v. Western Contracting Co., 
139 Neb. 78, 296 N. W. 431: “There can hardly be any 
question that if it be determined that the disability of 
which appellant complains, if it be found to exist, is 
a normal, usual, logical and expected consequence of 
the injury to the fingers, then no compensation may be 
awarded in addition to that provided by the statutory 
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schedule. Hull v. United States Fidelity & Guaranty 
Co., 102 Neb. 246, 166 N. W. 628; Johnson v. David Cole 
Creamery Co., 109 Neb. 707, 192 N. W. 127; Schroeder 
v. Holt County, 113 Neb. 736, 204 N. W. 815; Greseck 
v. Farmers Union Elevator Co., 123 Neb. 755,:243 N. W. 
898.” See, also, Carlson v, Condon-Kiewit Co., 135 Neb. 
587, 283 N. W. 220. 

However, as also held in Ottens v. Western Contract- 
ing Co., supra, where an employee has suffered a 
schedule injury to some particular member and some 
unusual and extraordinary condition affecting some other 
member has developed as a result of the accident an 
increased award is proper and should be made to cover 
such additional disability. 

We think this is not only true as to some other mem- 
ber but to any part of the body and that the following 
from Dowling v. Church E. Gates & Co., 253 N. Y. 108, 
170 N. E. 511, cited with approval in Ottens v. Western 
Contracting Co., supra, states this principle very 
clearly: 

“A claimant who has suffered a schedule injury cov- 
ered by subdivision 3 of section 15 is entitled only to an 
award of the amount specified in the schedule for such 
injury in case the effect of the injury is the usual and 
expected effect. If, however, some unusual and extra- 
ordinary condition develops as a result of the injury 
the fact that the original injury is covered by the sched- 
ule does not prevent an award for the actual, although 
unusual and unexpected, condition which has developed 
as a result of the accident. The amputation of a foot may 
result in blood poisoning, paralysis or death. They are 
not the usual results of the injury and operation, al- 
though they may be the natural and unavoidable re- 
sults in particular cases, When such an unusual and 
unexpected result occurs, an increased award should 
be made. 

“The determination must depend upon the facts in each 
case. If the facts establish that a claimant is suffering 
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from a serious, unusual and unexpected condition as 
the result of a schedule injury, he is entitled to an 
award greater than that provided for such schedule 
injury. If the condition is the usual and expected re- 
sult of the injury, the award must be limited to the 
schedule amount.” See, also, Nebraska National Guard 
v. Morgan, 112 Neb. 432, 199 N. W. 557. 

As stated in Nebraska National Guard v. Morgan, 
supra: “The argument is that, inasmuch as the injury 
was to the leg only, claimant is not entitled to greater 
compensation than he would have been if the leg had 
been amputated. We cannot adopt this conclusion. 
While the only direct result was a fracture of the surgical 
neck of the femur, the evidence establishes the facts 
that the injury left broken ends of bone in the hip of 
the claimant resulting in a malplacement of the hip 
bone against the pelvic bone, causing irritation of the 
nerves coming into the hip and affecting the whole physi- 
cal and nervous system in such manner as to totally dis- 
able the claimant from doing any work. The district 
court found that the plaintiff was suffering from total 
disability, and such finding is amply sustained by the 
evidence.” This is comparable to the situation here. 

The medical witnesses of appellee, including that of 
Dr. Wiley who has attended appellee at all times ex- 
cept when treated by Dr. Newman in Denver, testify 
to the effect that there was a malunion or abnormal 
alignment of the bones at the site of the fractures and a 
shortening thereof caused by compression and twisting 
resulting from the accident. They place the shortening 
between the right knee and ankle at 3 centimeters or 
about 1.1811 inches and that of the left leg between the 
thigh and knee at 1 centimeter or about .3937 of an 
inch. This shortening and malalignment, they state, 
resulted in faulty locomotion and changed the weight- 
bearing plane of appellant’s body, thus materially af- 
fecting his back and resulted in material changes therein. 

These witnesses also testified appellee more or less 
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constantly suffers pain in his back, especially on move- 
ment; that he has marked tenderness in the region of 
the fifth lumbar and first sacral vertebra; that he loses 
his balance easily; that he has a twisting of his spine toa 
limited extent; and that the normal curvature of his 
back has disappeared. These conditions of his back are 
permanent, except that they may become worse, and 
have caused him to become totally unfit to engage in hard 
manual labor. We do not think these conditions of the 
back were the usual and ordinary results to be expected 
from the injury to his legs. 

Appellee testified he was 33 years of age at the time 
of the accident; that prior thereto he had been in good 
health and always able to work; that his education was 
very limited; that he could not read or write; that he 
had always performed hard manual labor; and that 
there was nothing else he could do. He further testified 
that since the accident he has not been physically able 
to work because any movement causes him to have 
severe pain, principally in his back. He further testi- 
fied the condition of his back has limited his ability to 
lift, walk, run, climb ladders, walk up stairs, or stand 
still; and that he loses his balance easily, fatigues 
quickly, and has generally lost his agility. 

We think the facts fully establish that the appellee 
is totally disabled within the meaning of the Workmen’s 
Compensation Act. We recognize that the medical ex- 
perts of the appellants testified to the contrary and they, 
and another witness of appellants, left the impression 
that appellee is feigning his condition and that he is 
a malingerer. In this respect we have taken into con- 
sideration the fact that the trial judge heard the wit- 
nesses, Saw appellee, and came to the conclusion that he 
was not. We come to the same conclusion. 

Appellants also contend that the minimum provisions 
of the compensation law relative to total disability do 
not apply to permanent partial disability of multiple 
members. While that question has no significance here 
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we think it has been fully decided, contrary to appel- 
lants’ contention, in Paulsen v. City of Lincoln, 156 Neb. 
702, 57 N. W. 2d 666, - 

Appellants also contend the trial court erred in en- 
tering judgment allowing Dr. Wiley the sum of $531 
for the:services he rendered to appellee in connection 
with the injuries he suffered as a result of the accident. 
When Dr. Wiley was on the witness stand he did not 
have with him an itemized statement of his account, 
which it is stipulated has not been paid, but testified 
the amount thereof was the reasonable value of the serv- 
ices he had rendered appellee and within the limits of the 
Workmen’s Compensation Act. Later, when the itemized 
statement was offered in evidence, appellants’ counsel 
reserved the right to make objection thereto and the trial 
court gave him 10 days for that purpose. No objec- 
tions were. ever made. Consequently, the statement 
should have been received and we shall so consider it. 
We think the record fully supports the allowance. 

Appellants also raise the question of the authority 
of the trial ‘court to allow appellee an attorney’s fee 
and of our doing so. The Workmen’s Compensation 
Act provides: “In the event the employer appeals to 
the district court from the award of the compensation 
court, or any judge thereof, and fails to obtain any re- 
duction in the amount of such award, the district court 
may allow the employee a reasonable attorney’s fee 
to be taxed as costs against the employer, and the Su- 
preme Court shall in like manner allow the employee 
a reasonable sum as attorney’s fees for the proceedings 
in that court.” § 48-125, R. R. S. 1943. 

We have held: ‘Where an employer appeals to the dis- 
trict court and fails to obtain a reduction of the award 
of the compensation court, the employee is entitled to 
an allowance of an attorney’s fee. But where, on appeal 
to the supreme court, it is determined that the award 
of the district court was erroneous and that a decree re- 
ducing the award of the compensation court should have 
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been entered, the allowance of the attorney’s fee is also 
erroneous.’ ‘Bronson Vv. City, of Fremont, supra, 

In view of our holding herein, which affirms the judg- 
ment of the district court, we find it was proper for 
the trial court to allow appellee an attorney’s fee and 
that we should do likewise. Considering the questions 
raised and the amount involved we think appellee is 
entitled to an attorney’s fee for services of his counsel 
in this court of $350, same to be taxed as costs. 

AFFIRMED. 


RoBerT FULTON, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
81 N. W. 2d 177 


Filed February 15, 1957. No. 34089. 


1. Rape. In a prosecution for rape, competent evidence must 
show beyond a reasonable doubt not only that the defendant 
committed the act charged but that he did so under such cir- 
cumstances that every element of the alleged offense existed, 
and where the evidence fails to meet that test, it is insufficient 
to support a conviction. 


2. The general rule is that where carnal knowledge is 
accomplished after a woman yields because of fear caused by 
threats of immediate great bodily injury or death, the con- 
summated act is rape. 

3. The degree of force required is relative, depending 


upon the particular circumstances, but in any such case it must 

be sufficient to subject and put the dissenting woman within 

the power of the man, and thus enable him to have carnal 
knowledge of her, notwithstanding good-faith resistance on 
her part. 

4. Criminal Law. Where competent evidence is adduced to sup- 
port every element of the offense charged in a criminal prose- 
cution, it is ordinarily for the jury to determine if the offense 
has been established by evidence beyond a reasonable doubt. 

5. Rape. An instruction in a prosecution for rape which in gen- 
eral terms calls attention to the function of the jury as the 
triers of the facts, and directs that facts, circumstances, and 
considerations not disclosed by the record may not be taken 
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into account is sufficient as a cautionary instruction. 

6. Criminal Law. Where the evidence is insufficient to support a 
finding of a lesser degree than that charged in the information, 
it is not error to refuse to give an instruction defining the lesser 
offense. 


Error to the district court for Scotts Bluff County: 
CLAIBOURNE G. Perry, JupcE. Affirmed. 


Dwight Elliott and Loren G. Olsson, for plaintiff in 
error. 


Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for defendant in error. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, WENKE, and BosLauau, JJ. 


YEAGER, J. 

This is a criminal action wherein, in the district court 
for Scotts Bluff County, Nebraska, Robert Fulton, plain- 
tiff in error, who will hereinafter be referred to as the 
defendant, was charged by information in the name of 
the State of Nebraska with the crime of rape. He was 
convicted on a trial to a jury and sentenced to serve a 
term of 3 years. A motion for new trial was filed which 
was overruled. The defendant has brought the case here 
for review by petition in error. By the petition he con- 
tends that the judgment and sentence were erroneous 
and that the judgment should be reversed. 

The substance of the assignments of error is: (1) That 
the evidence is insufficient to sustain the charge; (2) that 
the court erred in giving one instruction requested by 
the State; and (3) that the court erred in refusing to 
give two instructions requested by the defendant. 

The rules for the determination of whether or not the 
evidence in a prosecution for rape is sufficient to sustain 
a conviction are not doubtful or difficult of understand- 
ing. One of these rules is the following: “In a prosecu- 
tion for rape, competent evidence must show beyond a 
reasonable doubt not only that the defendant committed 
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the act charged but that he did so under such circum- 
stances that every element of the alleged offense existed, 
and where the evidence fails to meet that test, it is in- 
sufficient to support a conviction.” Cascio v. State, 147 
Neb. 1075, 25 N. W. 2d 897. 

Another rule is the following: “The general rule is 
that where carnal knowledge is accomplished after a 
woman yields because of fear caused by threats of im- 
mediate great bodily injury or death, the consummated 
act is rape.” Cascio v. State, supra. 

Another rule is the following: “The degree of force 
required is relative, depending upon the particular cir- 
cumstances, but in any such case it must be sufficient to 
subject and put the dissenting woman within the power 
of the man, and thus enable him to have carnal knowl- 
edge of her, notwithstanding good-faith resistance on her 
part.” Cascio v. State, supra. See, also, Brockman v. 
State, ante p. 171, 79 N. W. 2d 9. 

Still another rule is the following: “Where competent 
evidence is adduced to support every element of the 
offense charged in a criminal prosecution, it is ordinarily 
for the jury to determine if the offense has been estab- 
lished by evidence beyond a reasonable doubt.” Brock- 
man v. State, supra. See, also, Starnes v. State, 148 Neb. 
888, 29 N. W. 2d 795. 

The prosecutrix gave testimony positively, the im- 
portant details of which are, that around 5:30 a.m. on 
January 1, 1956, the defendant came to her home where 
she was with her two children; that the children were 
respectively of the ages of about 2 years and 1 month; 
that he entered without invitation and that his presence 
was not discovered until she heard him in the house; 
that he possessed himself of a gun which he found in 
the house which he threatened to use unless she acceded 
to his demands; that he forcibly and against her resistance 
removed her clothing which consisted of a robe and pa- 
jamas; that he threw her upon a’bed or couch and at- 
tempted to force accession; that he choked her and placed 
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his knee upon her stomach; that as a consequence of all 
this her power of resistance was overcome and he had 
intercourse with her; and that after the act and before 
he left the house she went to a neighbor’s house and 
called attention to the occurrence in her home. 

The defendant testified in his own behalf. He ad- 
mitted that he had intercourse with the prosecutrix at 
the time and place charged in the information. He 
testified however that it was with consent and without 
resistance on the part of the prosecutrix. 

Under the evidence adduced and the controlling legal 
principles there was presented a question of fact to be 
determined by the jury. The jury by its verdict re- 
solved that question in favor of the State and against the 
defendant. No reason is apparent why the action of the 
jury should be disturbed. 

As pointed out, the refusal to give two instructions is 
assigned as error. The first one to which attention is 
directed is No. 1. The defendant insists that the follow- 
ing portion of it should have been given: “The charge 
made against the defendant is in its nature a most hein- 
ous one and well calculated to create strong prejudice 
against the accused, and the attention of the jury is di- 
rected to the difficulty, growing out of the nature of 
the unusual circumstances connected with the commis- 
sion of such a crime, in defending against the accusation 
of rape. It is your duty to carefully consider all of the 
evidence in the case and the law as given to you by the 
court in arriving at what your verdict will be in this case.” 

In Reynolds v. State, 27 Neb. 90, 42 N. W. 903, 20 
Am. S. R. 659, this court did condemn as prejudicial 
error the refusal to give an instruction containing sub- 
stantially the same context as the first sentence of the 
foregoing quotation. The holding in that case had spe- 
cial reference to this context. 

We do not think, however, in the light of the instruc- 
tions given, that there was any prejudicial error in the 
refusal to give this portion of the tendered instruction. 
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The directly condemnatory statement in Reynolds v. 
State, supra, appears in a syllabus point. The true effect 
of the holding when read with the opinion, we think, was 
to say that the attention of the jury must be called to 
the responsibility involved in the consideration of such 
a case, but it did not amount to an exaction that any 
particular formula should be employed so long as a 
properly admonitory instruction was given. To the ex- 
tent that it appears to exact the giving of an instruction 
in this particular language it is overruled. 

We think that the instructions in this case and par- 
ticularly instruction No. 18 were sufficient. Instruction 
No. 18 in pertinent part is as follows: “Consider the 
importance of your function as jurors. You are the sole 
judges of the facts. Your decision on these facts is 
final. Thus, your position is of grave importance in the 
proper functioning of the court in the administration of 
justice. Your primary desire must be to reach a fair 
and just conclusion only from facts and circumstances 
in evidence. A consideration of facts and circumstances 
in evidence excludes sympathy or prejudice in reaching 
a conclusion.” 

The other instruction which the court refused to give 
on request of the defendant was one which, if given, 
would have permitted the jury in the event of failure 
to find the defendant guilty of rape to find him guilty 
of assault if the evidence was sufficient to sustain a 
charge of assault. We conclude that the refusal to give 
this instruction was not erroneous. 

The court said in Torske v. State, 123 Neb. 161, 242 
N. W. 408: “Where the evidence is insufficient to sup- 
port a finding of a lesser degree than that charged in 
the information, it is not error to refuse to give an in- 
struction defining the lesser offense.” See, also, Fager 
v. State, 49 Neb. 439, 68 N. W. 611; Schultz v. 
State, 89 Neb. 34, 130 N. W. 972, 33 L. R. A. N.S. 403, 
Ann. Cas. 1912C 495. 

On the record of the evidence made at the trial the 
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jury could properly have found the defendant guilty 
only of the crime with which he was charged or that he 
was not guilty. In the true aspect of the case there was 
no room for departure from this. The evidence was in- 
capable of supporting any other or different finding. 

The instruction given at the request of the State to 
which objection is made is instruction No. 10. It relates 
to testimony of the prosecutrix and of the defendant as 
to earlier sexual intercourse between these two parties. 
Their veracity is brought into question. The second 
paragraph of the instruction relates to this. It is as 
follows: “You must first decide whether or not such 
was forcibly and against her will, and you are further 
instructed that the law extends to all women, regard- 
less of whether a woman may have previously consented 
to intercourse with a man, yet if she subsequently re- 
fuses to consent to intercourse, and he forces her he is 
guilty of rape. It isno defense that the complaining wit- 
ness may have had previously submitted, if on the date 
as alleged in this complaint, she was forced to have in- 
tercourse with the defendant against her will.” 

Nothing has been found in this paragraph of the in- 
struction which may be regarded as misleading or in 
any wise contrary to law. By the instruction as it is 
analyzed the jury was told that it was the judge of the 
credibility of the two witnesses, but even if it found that 
the prosecutrix had consented to intercourse on a pre- 
vious occasion or previous occasions that could not be 
regarded as a defense in this case, notwithstanding such 
a finding, if it should be so found, if it found beyond a 
reasonable doubt that on the occasion in question the 
defendant had intercourse with the prosecutrix by force 
and against her will. _ 

No prejudicial error having been found in the record 
the judgment of the district court is affirmed. 

AFFIRMED. 
CHAPPELL, J., participating on briefs. 
CARTER, WENKE, and BosiauGu, JJ., dissenting: 
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This is a prosecution on a charge of rape. The de- 
fendant was convicted and sentenced to serve 3 years 
in the penitentiary. We are in agreement with what 
is said in the opinion affirming the judgment except as 
it relates to the sufficiency of the cautionary instruction 
given and the overruling of Reynolds v. State, 27 Neb. 
90, 42 N. W. 903, 20 Am. S. R. 659. 

The defendant requested a cautionary instruction 
which in part stated: “The charge made against the 
defendant is in its nature a most heinous one and well 
calculated to create strong prejudice against the accused, 
and the attention of the jury is directed to the difficulty, 
growing out of the nature of the unusual circumstances 
connected with the commission of such a crime, in de- 
fending against the accusation of rape.” The trial court 
refused to give this portion of the tendered instruction 
and purported to cover the subject by an instruction 
reading as follows: “Consider the importance of your 
function as jurors. You are the sole judges of the facts. 
Your decision on these facts is final. Thus, your posi- 
tion is of grave importance in the proper functioning 
of the court in the administration of justice. Your pri- 
mary desire must be to reach a fair and just conclusion 
only from facts and circumstances in evidence. A con- 
sideration of facts and circumstances in evidence ex- 
cludes sympathy or prejudice in reaching a conclusion. 
It includes, however, a careful application by you of 
all the law contained in these instructions. Thus, it 
‘will be your duty to read these instructions after you 
retire and to use them as a guide in all your delibera- 
tions. Let your verdict reflect a deliberate judgment 
free from any influence other than the law and all 
facts and circumstances in evidence.” We find no fault 
‘with this instruction as far as it goes. In our opinion, 
however, it does not cover the purpose of the requested 
‘instruction to which the defendant is entitled under the 
law of this state where a proper request is made therefor. 

We submit that the instruction given by the trial court 
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does not contain the substance of the rejected instruction. 
It fails to caution the jury that prejudice was liable 
to be aroused against the accused because of the heinous 
nature of the crime charged in the information, or to 
call attention to the difficulty growing out of the nature 
and unusual incidents of the crime of defending against 
an accusation of rape, however innocent the defendant 
may be. In Reynolds v. State, supra, the court said: 
“The fact that the charge itself will frequently raise a 
clamor among ignorant and easily biased persons has 
been recognized by fair-minded judges and law writers 
from the time of Chief Justice Hale, at least, until the 
present time. * * * He (Chief Justice Hale) says: ‘I 
only mention these instances that we may be more cau- 
tious upon trials of offenses of this nature, wherein the 
court and jury may with so much ease be imposed upon 
without great care and vigilance.’’”’ The refusal to give 
such an instruction upon request has constituted preju- 
dicial error in this state since Reynolds v. State, supra, 
adopted in 1889. The lack of cases dealing with the rule 
in this state evidences its general application and accept- 
ance over the years. 

We point out that although the testimony of a prose- 
cutrix must be corroborated to some extent, yet essential 
elements of the crime are necessarily supported only 
by her uncorroborated testimony. Many reasons exist 
why such uncorroborated evidence should be most care- 
fully scrutinized and the jury cautioned about permit- 
ting prejudice to creep into their deliberations. It is a 
fact, well known to fair-minded judges and lawyers, 
and others as well, that the evidence of a prosecutrix 
in this type of case is often influenced by a stricken con- 
science, a fear of inquiry and discovery, or possible preg- 
nancy. Arguments of counsel are not ordinarily ef- 
fective in securing for the defendant the careful and im- 
partial consideration of such evidence to which he is 
entitled. An instruction by the court is much more likely 
to do so. The rule is one for the protection of the inno- 
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cent and can afford no comfort to the guilty. The over- 
ruling of Reynolds v. State, supra, insofar as it conflicts 
with the present case, eliminates the necessity for giv- 
ing any such cautionary instruction in the future, with 
or without request. It, in fact, has the effect of elimina- 
ting any necessity for a cautionary instruction in any 
type of case under any and all circumstances, whether 
requested or not. It destroys the beneficent purposes of 
a rule bordering on a substantial right in this type of 
case, which has stood as a protection to the innocent for 
almost 70 years. No reason is given in the opinion for 
this departure from the time-honored rule. For aught 
the opinion shows, there has been no consolidation of 
thought or reason by the majority as to why this land- 
mark of the criminal law of this state should be so in- 
considerately stricken down. No change of condition 
is pointed out, no failure of its purpose noted. 

We submit that such changes in our criminal law for 
the asserted reason that the refusal of the tendered in- 
struction does no prejudicial harm to the defendant is 
a mere speculation as to what effect the jury might have 
given to it. In determining that the refusal could 
have no prejudicial effect upon the jury, the court 
usurps the duty of the jury to apply it to the evidence. 
It amounts to a declaration that trial courts may here- 
after with impunity disregard the substantial rights of 
a defendant in this type of case. This long-established 
rule had for its objective the protection of the innocent 
against prejudice and resulting injustice. It conforms 
to the purposes of the law to see that justice is done 
in all cases and to alleviate the danger that innocent 
persons may suffer because the jury may be swayed by 
matters inducing other than a fair and impartial con- 
sideration of the evidence before it. The abrogation 
of the rule, in our opinon, is a backward step in the 
development of the judicial process and can only re- 
sult in less assurance of a fair and impartial trial in 
this type of case. 
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We have searched the record in vain for evidence that 
the requested instruction was otherwise covered by the 
trial court in his instructions to the jury. We find noth- 
ing that even remotely refers thereto. The refusal to 
give the requested instruction is not cured by other 
instructions, either singly or as a whole. We unquali- 
fiedly reject any contention made that the instructions 
as a whole were sufficient or that their sufficiency in 
other respects can by any process of reasoning justify 
an affirmance of the present case. 

We submit that it was prejudicial error for the trial 
court to refuse to give the requested cautionary instruc- 
tion, and that the judgment should be reversed and the 
cause remanded for a new trial. 


JOHN K. DURFEE, ALSO KNOWN AS J. K. DURFEE, APPELLEE, 
v. L. N. Ress, Director or Moror VEHICLE Drvision, 
DEPARTMENT OF ROADS AND IRRIGATION, STATE OF 


NEBRASKA, APPELLANT. 
81 N. W. 2d 148 


Filed February 15, 1957. No. 34098. 


1. Automobiles: Constitutional Law. A license to operate a motor 
vehicle in this state is issued, not as a contract, but as a privi- 
lege, with the understanding that such license may be revoked 
for cause by the state. 

2. Automobiles: Statutes. The revocation of a license to operate 
a motor vehicle in this state under the point system provided by 
statute is not an added punishment for the offense or offenses 
committed as a result of which the points are accumulated. 

The purpose of the revocation of a license is 
to protect the public, and not to punish the licensee. 

4. Automobiles: Constitutional Law. Where an operator’s license 
is revoked under the point system and the statute providing 
the conditions under which the revocation may be suspended 
has been amended during the period of the accumulation of the 
points as a result of which the revocation occurs, the amended 
act controls. Such an application is not an ex post facto appli- 
cation within the prohibitions of the United States and the state 
Constitutions. 
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APPEAL from the district court for Douglas County: 
Patrick W. Lyncu, JupGE. Reversed and remanded with 
directions. 


Clarence S. Beck, Attorney General, Ralph D. Nelson, 
and Herbert T. White, for appellant. 


Brown, Crossman, West, Barton & Gurnian. for 
appellee. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, WENKE, and BosLaucu, JJ. 


SIMMoNSs, C. J. 

The defendant, Director of the Motor Vehicle Divi- 
sion, Department of Roads and Irrigation, State of Ne- 
braska, issued an order revoking the driver’s license of 
the plaintiff for a period of 1 year from November 28, 
1955, and refused to reinstate it upon plaintiff’s offer to 
provide 3 years’ proof of financial responsibility. Plain- 
tiff brought this proceeding under section 60-420, R. R. S. 
1943, challenging the validity of the orders of the de- 
fendant. In accord with the petition, the trial court 
stayed the order of revocation pending the final de- 
termination of the action. 

The defendant demurred to the petition on the ground 
that it did not state facts sufficient to constitute a cause 
of action. The trial court overruled the demurrer. The 
defendant elected to stand on the demurrer and refused 
to plead further. Judgment was entered for the plain- 
tiff. Defendant appeals. 

We reverse the judgment of the trial court and remand 
the cause with directions to sustain the demurrer. 

The facts are not in dispute. On December 16, 1953, 
plaintiff was convicted of the offense of drunken driving 
in violation of section 39-727, R. S. Supp., 1953. He was 
fined and his driver’s license suspended for a 6-month 
period. At that time and since, the point system pro- 
vided for 6 points for such a violation. Laws 1953, c. 
219, § 1, p. 768; § 39-7,128, R. S. Supp., 1953. 
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_On January 11, 1955, plaintiff pleaded guilty to the 
offense of speeding and was fined. At that time and 
since, the point system provided 3 points for such vio- 
lation. Laws 1953, c. 219, § 1, p. 768; § 39-7,128, R. S. 
Supp., 1953. Also at that time and since, section 39- 
7,129, R. S. Supp., 1953, provided that whenever any 
person. shall have accumulated a total of 12 or more 
points within any 2-year period, the director “shall” 
revoke the person’s license for a period of 1 year, sub- 
ject to conditions not important here. During the time 
the 9 points were accumulated the statute provided: 
“Any license, revoked under the provisions of this act, 
shall remain revoked unless or until such person shall 
give and maintain for three years proof of financial re- 
sponsibility, as required by section 60-525.” Laws 1953, 
c. 219, § 6, p. 771. 

Effective September 18, 1955, Laws 1953, chapter 219, 
section 6, was amended to provide: “It shall be unlawful 
to operate a motor vehicle on the public highways after 
revocation of an operator’s license revoked under the 
provisions of sections 39-7,128 to 39-7,133. Any license, 
revoked under the provisions of sections 39-7,128 to 
39-7,133, shall remain revoked for one year and at the 
expiration thereof such person shall give and main- 
tain for three years proof of financial responsibility, as 
required by section 60-525.” § 39-7,133, R. S. Supp., 
1955. 

On November 28, 1955, plaintiff pleaded guilty to 
“exceeding speed limit” and was fined $10 and costs. 
The point system provided 3 points for this violation. 
Plaintiff had accumulated 9 points prior to September 
18, 1955, and 3 points thereafter. The mandatory revo- 
cation of his driver’s license followed. 

The issue actually presented here is not the validity 
of the order revoking the driver’s license of the plain- 
tiff but the refusal of the director to suspend the revo- 
cation under the provisions of Laws 1953, chapter 219. 

To sustain the trial court’s judgment plaintiff argues 
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here that when he accumulated the 9 points, Laws 1953, 
chapter 219, section 6, was in effect and that under it the 
revocation remained in effect only until such time as he 
gave the requisite proof of financial responsibility; and 
that under the provisions of section 39-7,133, R. S. Supp.., 
1955, the revocation must remain in effect for the period 
of 1 year before the giving and maintenance of proof of 
financial responsibility could revoke the suspension. 

In order to reach the question submitted here, we as- 
sume, but do not decide, the construction plaintiff puts 
on the statutes quoted. 

Plaintiff alleges that he was denied the right to have 
his driver’s license reinstated upon providing the “three 
years proof of financial responsibility.” 

Plaintiff does not challenge the fact that he had ac- 
cumulated the 12 points which authorized the defendant 
to revoke his driver’s license. Plaintiff argues that when 
the 9 points were accumulated he had the right to have 
the revocation of his driver’s license suspended by giv- 
ing the required proof of financial responsibility; that 
to change that requirement to his disadvantage was to 
add to the penalty of the punishment after the first 
two violations had been committed and that to do so 
constitutes an unconstitutional ex post facto applica- 
tion of the amending act contrary to both the United 
States and the state Constitutions. =: 

The revocation of the driver’s license here involved is 
in no sense a penalty for the violation of the statutes 
or ordinances involved. The penalties provided therefor 
have been satisfied. 

The net of this situation is that the plaintiff by his 
violations of the law has created a record upon which 
the state in the exercise of its police power has deter- 
mined that his driver’s license shall be revoked. The 
state has also determined the conditions under which 
that revocation may be suspended. 

As we said in In re Estate of Rogers, 147 Neb. 1, 22 
N. W. 2d 297, quoting from Bankers Trust Co. v. Blod- 
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gett, 260 U. S. 647, 43 S. Ct. 233, 67 L. Ed: 439: “The 
penalty of the statute was not in-punishment of a crime, 
and it is only e such that the constitutional promibition 
applies.” — eres 

.A license to operate a motor vehicle in this state. is 
issued, not as a contract,;.but as a privilege, with the 
understanding that such--license may be revoked for 
cause by the state.. Smith v. State, 124 Neb. 587, 247 
N: W. 421; Hadden v. Aitken, 156 Neb. 215, 55 N. W. 2d 
620, 35 A- LR. 2d. 1003; Montgomery v. Blazek, 161 Neb. 
349, 73 N. W. 2d 402. 

In Prichard: v. Battle, 178 Va. 455, 17 S. E: 2d 393, 
a person was convicted of the offense of leaving the 
scene of an accident. His driver’s license was revoked 
as a result of the conviction. He was pardoned by the 
Governor. He contended that the revocation was a 
part of the penalty and that the pardon restored his 
right to operate his car free from the conditions of a 
bond that he had deposited. The court held that the 
revocation of the license was a measure flowing from 
the police power designed to protect other users of the 
highways. The court held: “The universal holding is 
that such a revocation is not an added punishment, 
but is a finding that by reason of the commission of the 
act or the conviction of the licensee, the latter is no 
longer a fit person to hold and enjoy the privilege which 
the State had theretofore granted to him under its 
police power. The authorities agree that the purpose 
of the revocation is to protect the public and not to 
punish the licensee.” 

The decision was followed with approval in Harrell 
v. Scheidt, 243 N. C. 735, 92 S. E. 2d 182; Parker v. State 
Highway Department, 224 S. C. 263, 78 S. E. 2d 382; 
and Prawdzik v. City of Grand Rapids, 313 Mich. 376, 
21 N. W. 2d 168, 165 A. L. R. 1165. See 16A C. J.S., 
Constitutional Law, § 448, p. 159. 

In Thompson v. Thompson, — N. D. —, 78 N. W. 2d 
395, the court had this precise question before it. The 
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hholdervef a‘licénse was convictéd in..May:1955 of the 
offense of.:driving a motor:vehicle while: urder the influ- 
ence of intoxicating. liquor. Byan:.act ‘effective July 
1, 1955, conviction in a period of 18 months of two 
charges of driving a motor vehicle while under the in- 
fluence of intoxicating liquor made revocation of the 
license mandatory. On August 16, 1955, the person 
plédded guilty to the second ‘offense. " The? court fouhd 
that! the ‘plea ‘of an”ex’ “Bost _ fatto: appiitation | of -the 
statute ‘in ‘the ‘coristitutional “sensé''Had no“merit. It 
held: “* * * the revocation or suspension of a license 
operates for the benefit of the public ‘and'is not intended 
as a.penalty. inflicted upon the license, holder,” and fol- 
lowed Pritchard v. Battle, supra. beh: 

We ‘conclude that the revocation of a license to oper- 
ate a motor vehicle in this state under the point system 
provided by statute is not an added punishment for the 
offense or offenses committed as a result of which the 
points are accumulated. The purpose of the revocation 
is to protect the public, and not to punish the licensee. 
Where an operator’s license is revoked under the point 
system, and the statute providing the conditions under 
which the revocation may be suspended has been 
amended during the period of the accumulation of the 
points as a result of which the revocation occurs, the 
amended act controls. Such an application is not an 
ex post facto application within the prohibitions of the 
United States and the state Constitutions. . 

Plaintiff relies largely upon State v. McCoy, 87 Neb. 
385, 127 N. W. 137, 28 L. R. A. N. S. 583. There the 
charge was that the defendant had abandoned his wife 
and children. After the date of the alleged offense and 
before trial, the statute as to giving bond was amended 
so as to make it more difficult for the defendant to es- 
cape imprisonment. The statute authorizing suspension 
of the sentence limited the section prescribing the pun- 
ishment. The decision has no ‘application here. 

The judgment of the trial court is reversed and the 
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cause remanded with directions to sustain the demurrer. 
REVERSED AND REMANDED WITH DIRECTIONS. 
CHAPPELL, J., participating on briefs. 


CaRL BELGUM, APPELLEE, V. CITY OF KIMBALL, KIMBALL 
County, NEBRASKA, A MUNICIPAL CORPORATION, APPELLANT, 


LOWELL J. WILLIAMSON, INTERVENER-APPELLEE. 
81 N. W. 2d 205 


Filed February 22, 1957. No. 34036. 


1. Municipal Corporations. The power to create a municipal cor- 
poration is vested in the Legislature, and implies the power to 
create it with such limitations as that body may see fit to 
impose, and to impose such limitations at any stage of its 
existence, 

2. Statutes. In construing statutes, the legislative intention is 
to be determined from a general consideration of the whole 
act with reference to the subject matter to which it applies and 
the particular topic under which the language in question is 
found, and the intent so deduced from the whole will prevail 
over that of a particular part considered separately. 

Provided always that the interpretation of a statute 
is reasonable and not in conflict with legislative intent, it is 
a cardinal rule of construction of statutes that effect must be 
given, if possible, to the whole statute and every part thereof 
and it is the duty of the court, so far as practicable, to recon- 
cile the different provisions so as to make them consistent, 
harmonious, and sensible. Just as an interpretation which gives 
effect to the statute will be chosen instead of one which defeats 
it, so an interpretation which gives effect to the entire language 
will be selected as against one which does not. 

4. Municipal Corporations: Mines and Minerals. By statute, the 
governing board of a city is authorized and empowered to lease 
lands under its control for oil and gas exploration and 
development. 


By statute, the governing board of a city is 
authorized in its discretion to enter into agreements for the 
pooling of acreage, or any part of the acreage, covered by 
leases granted for the production of oil and gas, and to provide 
for the apportionment of oil and gas royalties on a proportionate 
acreage basis. 
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10. 


11. 


12. 


13. 


14. 


Cities and towns in producing areas are au- 
thorized to enact ordinances limiting the number of wells that 
may be drilled within defined areas, requiring pooling of small 
tracts, and requiring permits to drill within the corporate 
limits. 

Mines and Minerals. The term “mineral” ordinarily embraces 
oil, petroleum, and natural gas. 

Municipal Corporations. At common law the dedication of a 
street or alley passed to the municipality merely an easement. 
The dedicator still continued to own the fee, subject to the 
easement. A deed of an abutting lot passed the title to the 
center of the street, or included: the entire street as the case 
might be, burdened, of course with the easement. 

The Legislature may alter common-law rules of con- 
veyancing, as well as the character and quality of the estates 
thereby created, and thus has the power to prescribe the legal 
effect of voluntary dedication of streets and alleys to a munici- 
pality and to prescribe the quantity of interest in the streets 
and alleys the dedicator parts with as well as that taken by 
the public. 

The acknowledgment and recording of a plat laying out 
land into lots and blocks and showing thereon the streets and 
alleys, under section 17-417, R. R. S. 1948, operates as a dedi- 
cation which is equivalent to a deed in fee simple to such por- 
tions of the premises platted as is on such plat set apart for 
streets and alleys for public use to the municipality. 

Under section 17-558, R. R. S. 1943, whenever any 
avenue, street, alley, or lane shall be vacated the same shall 
revert to the owners of adjacent real estate, one-half on each 
side thereof. 2 
A plat made and recorded in statutory form since the 
enactment of sections 17-417 and 17-558, R. R. S. 1943, is sub- 
ject to the provisions of both sections which must be con- 
sidered in pari materia. 

While the equivalent to a deed in fee simple to the 
streets and alleys on a plat is vested in a municipality under 
section 17-417, R. R. S. 1948, such fee is a qualified, base, or 
determinable fee which may be continued forever if the streets 
and alleys be devoted to the publie use, and such fee is deter- 
mined by the vacation of streets and alleys by the municipality 
as provided for in section 17-558, R. R. S. 1943. 

Municipal Corporations: Mines and Minerals. Where the fee to 
streets and alleys, and not merely an easement therein, is vested 
in the municipality, it owns the minerals under the surface of the 
streets and alleys, and the adjoining lot owners would have no 
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. ight, title, or interest in said minerals until such streets and 
- alleys are vacated by the municipality as provided for by law. 


_ AppeEaL from the district court for Kimball County: 
Isaac J. NISLEY, JupGE. Reversed and remanded with 
directions. 


Bernard F. O’Brien, for appellant. 


Philip M. Everson, Eric E. Smith, and Collins, Hughes, 
Martin & Pringle, for appellees. 


Heard before Smumons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostauen, JJ. 


MESSMoRE, J. 

This is an action for a declaratory judgment brought 
by the plaintiff, Carl Belgum, in the district court for 
Kimball County, against the City of Kimball, a munici- 
pal corporation located in Kimball County, Nebraska, 
defendant. The purpose of the action was to have de- 
clared the rights, status, and other legal relations of the 
plaintiff and the defendant city as to the oil, gas, and 
other minerals in and under the streets and alleys lying 
adjacent to real estate owned by the plaintiff and lo- 
cated within said city. The trial court entered judg- 
ment finding that the defendant city of Kimball had no 
interest in the oil and gas which had been produced 
or which in the future might be produced from the 
streets and alleys within the defendant city, and that 
the plaintiff was entitled to the oil and gas produced 
from under the streets and alley to the center of said 
streets and alley which lie adjacent to and abut upon 
his real estate. 

The defendant city filed a motion for new trial. From 
the order overruling the motion for new trial, the de- 
fendant city appealed. 

The case was tried upon a stipulation of facts agreed 
to by Carl Belgum, the plaintiff, the city of Kimball, a 
municipal corporation, defendant, and Lowell J. William- 
son who intervened in the case, in substance as fol- 
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lows: The plaintiff is the owner, in fee simple, of Lot 
14, Block 15, South Park Addition to the city of Kimball, 
Kimball County, Nebraska. The dimensions of the said 
lot are 40 feet north and south and 140 feet east and 
west. Pennsylvania Avenue is a street within the cor- 
porate limits of defendant city and is 80 feet in width. 
Pine Street, which is also a street within the corporate 
limits of defendant city, is 80 feet in width. The plain- 
tiffs lot is bounded on the north by Pennsylvania 
Avenue, on the west by Pine Street, and on the east 
by a public alley which is 20 feet in width. The de- 
fendant is a municipal corporation incorporated under 
and by virtue of the laws of the State of Nebraska under 
the name of the Village of Kimball, Kimball County, 
Nebraska, on February 18, 1889, and since that time 
has continued to exist as a municipal corporation. On 
December 3, 1920, the defendant city became a city of 
the second class and has remained so ever since. On 
May 28, 1888, the then fee simple owners of the south 
half of the northwest quarter of Section 32, Township 
15 North, Range 55 West of the 6th Principal Meridian, 
then Cheyenne County, Nebraska, now Kimball County, 
Nebraska, did plat said real estate into lots, blocks, and 
dedicated streets and alleys as provided by law, to be 
known as South Park Addition to Kimball. All of said 
South Park Addition to Kimball is included within the 
corporate limits of defendant city. The streets and 
alleys of said South Park Addition to Kimball at all times 
have been, and now are, used by the public as streets 
and alleys for the purpose of vehicular and foot traffic 
and for the construction of public utilities therein and 
thereon. On December 1, 1954, the intervener obtained 
an oil and gas lease from the plaintiff, together with 
other property owners in South Park Addition to Kimball, 
which is in full force and effect. On January 17, 1955, 
the governing body of defendant city adopted and ap- 
proved ordinance No, 140 regulating development, drill- 
ing, and operations for oil and gas within the corporate 
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limits of the city. The real estate owned by the plain- 
tiff as hereinabove described is located within the bound- 
aries of drilling block E of ordinance No. 140. In accord- 
ance with the provisions of ordinance No. 140 the govern- 
ing body of the city granted to the intervener a permit to 
drill a test well for oil and gas upon real estate be- 
longing to the plaintiff. On February 3, 1956, the in- 
tervener secured an oil and gas lease from the gov- 
erning body of the city which covered the streets and 
alleys abutting the plaintiff’s real estate hereinabove 
described, together with streets and alleys abutting other 
real estate within South Park Addition. In accordance 
with the permit so granted, the intervener did drill a test 
well upon the real estate belonging to the plaintiff as 
hereinabove described and did establish production of 
oil from said real estate. Since the establishment of 
production of oil from said well, oil has been produced 
and is continuing to be produced from said well which 
has been placed on the market for sale, and the inter- 
vener is ready and willing to make, or cause to be made, 
in accordance with the provisions of ordinance No. 140, 
the division of the oil and gas produced from said well 
to the parties entitled thereto. 

It is further stipulated by the parties that exhibit A, 
attached to the plaintiff’s petition, is a true and correct 
copy of the plat and dedication of South Park Addition 
to the city of Kimball; that exhibit B, attached to the 
plaintiff’s petition, is a true and correct copy of the oil 
and gas lease obtained by the intervener from the plain- 
tiff; that exhibit C, attached to the plaintiff’s petition, is 
a true and correct copy of ordinance No. 140 which was, 
as of date of trial, in full force and effect; and that exhibit 
A, attached to the intervener’s petition of intervention, 
is a true and correct copy of the oil and gas lease secured 
by the intervener from the defendant city. 

The dedication shows that the original owners of the 
land shown in the plat, having theretofore laid out an 
addition to the town of Kimball in Cheyenne County, 
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Nebraska, named South Park Addition to Kimball, and 
having caused the same to be surveyed and staked into 
lots, blocks, streets, and alleys, and a plat thereof to be 
made with reference to known monuments, accurately 
describing all the subdivisions of each tract numbering 
the same by progressive numbers and giving the dimen- 
sions and length thereof and the breadth of all the 
streets and alleys therein, made known that such sub- 
division was with their free consent and in accordance 
with the desires of the owners, and the streets and alleys 
were dedicated perpetually to the public use. 

The instrument referred to in the agreed statement of 
facts, dated December 1, 1954, is titled “Community 
Oil and Gas Lease” between the lessor, whether one or 
more, and Lowell J. Williamson, lessee. Besides the 
plaintiff, there were other parties who entered into this 
lease. The lease gives the lessee the exclusive right to 
prospect, explore, or to mine for petroleum products 
and gas, and in the event of producing oil or gas in pay- 
ing quantities, then the lessee was to pay royalties as 
designated in the lease to the respective parties as 
lessors in their proportionate share, as they agreed in 
the lease to pool their shares according to the amount 
of land owned by them as described in the lease. 

City ordinance No. 140, referred to in the agreed 
statement of facts, limits the number and regulates the 
spacing, drilling, and operation of gas and oil wells and 
the incidental facilities within the city and, as incident 
thereto, provides for a fair and just participation in the 
limited number of wells so drilled and in the production 
from such wells. The ordinance likewise creates drill- 
ing blocks; provides that the lands within the corporate 
limits of Kimball be divided into drilling blocks desig- 
nated A to O, of approximately 40 acres; and requires a 
permit before any drilling operation may be had on 
any of such drilling blocks. It then provides: ‘“AII pro- 
duction from any well drilled on any such drilling 
block, * * * shall be apportioned among and allocated to 
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the several separately owned tracts within such drill- 
ing block * * *,” 

On February 3, 1956, the governing body of the city 
entered into an oil and gas lease, as lessor, with Lowell 
J. Williamson, the intervener, as lessee. This lease pro- 
vided that for and in consideration of $1,000, the re- 
ceipt of which was acknowledged, the lessor, by the lease, 
let and granted unto the lessee the exclusive right to 
prospect, explore, drill for, mine, operate, produce, store, 
and remove from the premises oil, gas, casinghead gas, 
and all petroleum and gas products from land which is 
described in the lease constituting drilling blocks E to 
.M, and set forth the description of the land in each drill- 
ing block, all of which land was located within the city of 
Kimball. The lease also provides that the lands de- 
scribed therein have been divided into drilling blocks 
under the terms and provisions of ordinance No. 140 
of the city of Kimball, and that the lease shall be con- 
sidered as a separate lease on each of the drilling blocks 
described in the lease, to the extent necessary to comply 
with the terms and provisions of the city ordinance. 
The lease, in addition, provides: “In the event it is 
ultimately determined that lessor is the owner of oil and 
gas and other minerals in and under the streets and 
alleyways covered by this lease, any royalties to which 
lessor may be entitled from any drilling block or unit 
shall be prorated and reduced in the proportion that 
the number of square feet embraced in streets and alley- 
ways in any such block or unit shall bear to the total 
number of square feet embraced in such drilling block 
or unit and it is specifically agreed by lessor that such 
oil and gas and other minerals underlying said streets 
and alleyways covered by this lease, if owned by the 
City of Kimball, shall be considered and construed as 
unitized with all other property included and embraced 
in any of the foregoing units for development and oper- 
ation for oil and gas purposes * * *. This lease shall be 
considered and construed as a non-drilling lease, which 
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is to say that the same is given for the purpose of unit 
production, as outlined above, and lessee shall not drill 
any test. wells or set any surface equipment on streets 
and alleyways covered by this lease.” 

It is apparent from the record that the parties to this 
action do not question the authority of the governing 
board of the city to enact an ordinance such as ordinance 
No. 140 heretofore referred to, or to lease lands over 
which it has control. Such authority is derived from 
section 57-218, R. R. S. 1943, which provides in part: 
“* * * the governing board of all cities, towns, counties, 
* * * are respectively authorized and empowered to 
lease lands under their control for oil and gas exploration 
and development.” 

Section 57-221, R. R. S. 1943, provides: “Such govern- 
ing boards are respectively authorized in their discre- 
tion to enter into agreements for the pooling of acreage, 
or any part of the acreage, covered by leases granted 
pursuant hereto with other acreage for the production 
of oil and gas, which agreements shall provide for the 
apportionment of oil and gas royalties on a proportionate 
acreage basis.” 

Many cities and towns in producing areas have en- 
acted ordinances limiting the number of wells that may 
be drilled within defined areas, requiring pooling of 
small tracts, and requiring permits to drill within the 
corporate limits. See 1 Summers, Oil and Gas (Perm. 
Ed.), § 83, p. 282, note 37, and cases cited thereunder. 

The intervener’s petition set up the lease between the 
intervener and the city, and alleged, as did the plaintiff 
in his petition, that the plaintiff is entitled to a judg- 
ment determining that the plaintiff have and receive 
his proportionate share of the oil produced from what 
is referred to in the plaintiff’s petition as drilling block 
E, determined upon the basis that he is the owner of 
the oil, gas, and other minerals in, on, and under the 
alleys and streets lying adjacent to the property owned 
by him. 
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The city, by its answer, contends that it is the owner 
of the oil, gas, and other minerals lying in, on, or under 
the streets and alleys located within its corporate limits, 
including the streets and alleys located within the bound- 
aries of drilling block E as referred to in the plaintiff's 
petition, and as such owner is entitled to receive its 
proper share of the proceeds from all oil, gas, or other 
minerals produced from drilling block E. 

The defendant city assigns as error the ruling of the 
trial court in entering judgment that the city of Kimball 
has no interest in the oil and gas produced from under 
the streets and alleys within said city, and that the 
judgment of the trial court is contrary to law. 

While there is apparently no issue raised in the in- 
stant case as to whether or not oil, petroleum, and 
natural gas are minerals, we believe that it would be 
proper to state that the term “mineral” ordinarily em- 
braces oil or petroleum and natural gas. See 58C. J.S., 
Mines and Minerals, § 2 (4), p. 22. See, also, White 
v. McVey, 168 Okl. 19, 31 P. 2d 850, 94 A. L. R. 656; 
Scott v. Laws, 185 Ky. 440, 215 S. W. 81,13 A. L. R. 369; 
Luse v. Parmer (Tex. Civ. App.), 221 S. W. 1031; Anno- 
tation, 17 A. L. R. 156. 

The sections of the statute involved in this action are 
17-417 and 17-558, R. R. S. 1943. Section 17-417, R. R. 
S. 1943, deals with additions, plat, acknowledgment and 
recording, and effect. It provides: “The acknowledg- 
ment and recording of such plat is equivalent to a deed 
in fee simple of such portion of the premises platted as 
is on such plat set apart for streets or other public use, 
or as is thereon dedicated to charitable, religious or 
educational purposes.” 

Section 17-558, R. R. S. 1943, deals with streets, im- 
proving and vacating the same. It provides: “Second- 
class cities and villages shall have power to open, widen 
or otherwise improve or vacate any street, avenue, alley 
or lane within the limits of the city or village; and also 
to create, open, and improve any new Street, avenue, 
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alley or lane; Provided, all damages sustained by the 
citizens of the city or village, or by the owners of the 
property therein, shall be ascertained in such manner 
as shall be provided by ordinance. Whenever any av- 
enue, street, alley or lane shall be vacated, the same 
shall revert to the owners of the adjacent real estate, 
one half on each side thereof.” (Emphasis supplied.) 

The source of section 17-417, R. R. S. 1948, is Laws of 
Nebraska 1879, section 106, page 234, and of section 17- 
558, R. R. S. 1943, Laws of Nebraska 1879, section 69, 
XXVII, page 216. The language appearing in both sec- 
tions heretofore referred to remains the same at all 
times, and there have been no amendments to either 
of the above-cited sections. 

“The power to create a municipal corporation is vested 
in the legislature, and implies the power to create it 
with such limitations as that body may see fit to im- 
pose, and to impose such limitations at any stage of 
its existence.” Redell v. Moores, 63 Neb. 219, 88 N. W. 
243, 93 Am. S. R. 431, 55 L. R. A. 740. 

As stated in Lang v. Sanitary District, 160 Neb. 754, 
71 N. W. 2d 608: “Municipal corporations are political 
subdivisions of the state, created as convenient agencies 
for exercising such of the governmental powers of the 
state as may be entrusted to them. The number, nature, 
and duration of the powers conferred upon these corpo- 
rations and the territory over which they shall be ex- 
ercised rests in the absolute discretion of the state.” 
See, also, County of Johnson v. Weber, 160 Neb. 432, 
70 N. W. 2d 440; Seward County Rural Fire Protection 
Dist. v. County of Seward, 156 Neb. 516, 56 N. W. 2d 
700. 

“In construing statutes, the legislative intention is to 
be determined from a general consideration of the whole 
act with reference to the subject matter to which it 
applies and the particular topic under which the lan- 
guage in question is found, and the intent so deduced 
from the whole will prevail over that of a particular part 
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considered separately.” Lang v. Sanitary Dist., supra. 

In the case of In re Application of Rozgall, 147 Neb. 
260, 23 N. W. 2d 85, this court said: ‘“ ‘Provided always 
that the interpretation is reasonable and not in conflict 
with the legislative intent, it is a cardinal rule of con- 
struction of statutes that effect must be given, if pos- 
sible, to the whole statute and every part thereof. To 
this end it is the duty of the court, so far as practicable, 
to reconcile the different provisions so as to make them 
consistent, harmonious, and sensible. Just as an in- 
terpretation which gives effect to the statute will be 
chosen instead of one which defeats it, so an interpre- 
tation which gives effect to the entire language will be 
selected as against one which does not.’ 59 C. J., Statutes, 
§ 595, p. 995.” 

It is the plaintiff’s contention that in the light of the 
foregoing authorities this court, in interpreting sec- 
tions 17-417 and 17-558, R. R. S. 1943, must do so in 
pari materia, for the reason that both of said sections 
deal with the same subject matter and are a part of 
the same act relating to cities of the second class. 

The defendant, in support of its contention, makes ref- 
erence to what is now section 17-417, R. R. S. 1943, and 
the manner in which said section has been interpreted 
by this court. 

In this connection, the defendant cites Carroll v. Vil- 
lage of Elmwood, 88 Neb. 352, 129 N. W. 537, 33 L. R. A. 
N. S. 1053. This was an action brought by a lot owner 
in the village of Elmwood to recover the value of grass 
or hay grown on a street of the village adjacent to his 
lots and appropriated by the village trustees to the use 
of the corporation. In July 1886, the owners of the 
land on which the village of Elmwood is situated duly 
caused the same to be surveyed and platted, and the 
plat acknowledged in the manner provided for by sec- 
tions 8980 and 8981, Ann. St. 1909. After such acknowl- 
edgment they filed the plat for record as therein pro- 
vided, and thus dedicated the streets and alleys as shown 
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on the plat to the public use as and for the village of 
Elmwood. Thereupon said village was organized and 
has existed and exercised the powers and duties of a 
municipal corporation. The plaintiff invoked the com- 
mon-law rule that he was entitled to recover the value 
of the grass or hay growing in the village street, the 
natural production of the soil, appropriated by the de- 
fendants. In this opinion the common-law rule was 
stated as follows: “In 2 Dillon, Municipal Corporations 
(4th ed.) sec. 663, it is said: ‘Where the public acquires 
only the use, and the fee remains in the original pro- 
prietor or abutter, the latter is considered to be the 
owner of the soil for all purposes not inconsistent with 
the public rights, and may maintain actions accord- 
ingly.” 

Other definitions of the common-law rule are stated 
in 16 Am. Jur., Dedication, § 56, p. 402: “By a common- 
law dedication, the fee does not pass. The public ac- 
quires only an easement or such an interest in the land 
as is necessary for its enjoyment of the use. The fee 
ordinarily remains in the proprietor, the public holding 
the easement in trust.” 

As stated in Prall v. Burckhartt, 299 Ill. 19, 132 N. 
E. 280, 18 A. L. R. 992: “At common law the dedica- 
tion of a street or alley passed to the municipality merely 
an easement. The dedicator still continued to own 
the fee, subject to the easement. A deed of an abutting 
lot passed the title to the center of the street, - or in- 
cluded the entire street, as the case might be, - burdened, 
of course, with the easement.” 

Returning to the case of Carroll v. Village of Elmwood, 
supra, the court said: “In this state, however, a differ- 
ent rule prevails. Section 8982, Ann. St. 1909 (which 
is now section 17-417, R. R. S. 1943), * * *.” The court 
then made reference to the case of City of Des Moines 
v. Hall, 24 Iowa 234, stating: “The law of Iowa on 
this subject is identical with the section of our statutes 
above quoted, and in that state it was held that laying 
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off and recording a town plat or an addition thereto 
under chapter 41 of the code of 1851 had the effect to 
vest in the corporation the fee-simple title to and ex- 
clusive right of dominion over the streets and alleys 
thus dedicated to public use, and that in such case 
neither the original proprietor nor his grantees have 
the right to the subterraneous deposits of coal within 
the limits of such street, and the corporation was allowed 
to maintain an action against the abutting lot owner 
for coal mined and taken by him from beneath the same.” 
This court then said that it did not follow a rule an- 
nounced in the case of City of Des Moines v. Hall, supra, 
to the extent of holding that the city would be entitled 
to minerals, if any should be found, underlying the sur- 
face of its streets. It might be stated at this point that 
the court did not have that issue before it to determine. 
The plaintiff contended that by the language of the 
dedication of the plat the original owners retained the 
title to the streets, and only dedicated the same to the 
public use. The court said: “The acknowledgment of 
the plat seems to be in the ordinary and usual form. It 
reads as follows: ‘We, the undersigned owners and 
proprietors of the land included in the accompanying 
plat of Elmwood, Cass county, Nebraska, do hereby ap- 
prove of the division of the grounds into lots, and ratify 
the said plat; and do hereby dedicate to the public use 
the streets and alleys as thereon shown, and in accord- 
ance with the survey thereof.’ This dedication did not 
have the effect contended for by the plaintiff, and did 
not restrict the rights of the village or the public to a 
mere use and occupation of its streets, but was a suffi- 
cient compliance with the statute, and, when taken 
together with the survey, the filing and recording of 
the plat, operated as a conveyance of the streets desig- 
nated thereon in fee simple to the corporation.” The 
court further said: “It follows, therefore, that the vil- 
lage of Elmwood being the owner in fee of the streets 
upon which the plaintiff’s lots abutted, it was entitled 
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to use and appropriate the grass or other natural prod- 
ucts of the soil growing upon the surface thereof, and 
the plaintiff, having no legal title to the streets, could 
not maintain an action against the city for the conver, 
sion to its own use of any of such products.” 

The case of City of Wahoo v. Nethaway, 73 Neb. 54, 
102 N. W. 86, was an action in ejectment instituted by 
the plaintiff, City of Wahoo, to recover a portion of two 
of its streets occupied by the defendants. The court 
said, quoting from Krueger v. Jenkins, 59 Neb. 641, 81 
N. W. 844: “It would seem that there is in this state 
much reason for holding that incorporated cities should, 
in actions relating to their streets, be subject to the 
operation of the statute of limitations. They own in 
fee simple the streets, alleys and other public places 
within their corporate limits. * * * They may maintain 
ejectment to recover possession of them; they may, 
speaking generally, vacate them either in whole or in 
part.’” 

In the case of Carroll v. Village of Elmwood, supra, 
this court relied upon the case of City of Des Moines v. 
Hall, supra, which was decided in 1868. In that case 
an action was brought by the city to recover damages 
for coal mined and taken by the defendant from under- 
neath the surface of the streets of the city. The streets 
had been laid off and platted in conformity with the 
statute of the state, and the city claimed that under the 
statute it had the fee simple title to the streets, and having 
such title, it might rightfully maintain an action against 
the dedicator or any other person who, without its au- 
thority, mined and took coal therefrom. The defendant 
denied that there was any statutory dedication, but con- 
tended that if there was, in law such a dedication did 
not give the city the right to the coal in the streets be- 
neath the surface. The court held that there was a statu- 
tory dedication and that the city owned the coal and 
minerals in the streets beneath the surface, and had a 
right to maintain the action. 
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The Iowa Code of 1851, section 637, read as follows: 
“The acknowledgment and recording of such plat is 
equivalent to a deed in fee simple of such portion of 
the land as is therein set apart for public use, or is dedi- 
@ated to charitable, religious or educational purposes.” 
It is obvious that said section conforms to what is now 
section 17-417, R. R. S. 1943, and the section considered 
in the case of Carroll v. Village of Elmwood, supra. The 
Iowa court said: ‘Under this section, we suppose the 
public would get the same grade of title to the streets 
that charitable, religious or educational institutions 
would get to lots or grounds set apart to them. They 
stand precisely in the same category. It would be as 
unreasonable, as it is against the plainest meaning of 
the language in this section, to allow the proprietor of 
a town site, after recording a plat of the same, to go 
upon ground dedicated to charitable and religious pur- 
poses, and strip it of its timber, or of its coal, if per- 
chance any should be found under the surface thereof. 
* * * And there is just as little reason to subject the 
dedication of streets to like interferences from the orig- 
inal proprietor. * * * And we are inclined to believe 
that it was the object of the legislature, in withholding 
the title of the streets from the lot owner, divesting the 
proprietor thereof, and placing it in the public, to give to 
the corporate authorities the fullest power and control 
over the same, which can arise from title, in order that 
all improvements of them as highways might be made 
without let or hindrance from any quarter. At all events, 
it is always the better and safer course to interpret a 
statute according to the natural import of the language 
used.” Judge Dillon, in overruling a petition for rehear- 
ing, among other things, said: “The true view is, that, 
when land has been dedicated under the statute, with- 
out reservation, and the plat has been recorded and ac- 
cepted in cases where an acceptance is necessary, the ded- 
icator or his grantee has no special proprietary rights in 
the soil composing the streets, but the dominion of the 
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streets passes to the public authorities. No other view 
gives effect to the strong language of the statute, * * *. 
It is plain from this language, that such a dedicator parts 
with all of his special property rights in the streets, just 
as effectually as does an ordinary grantor, with perhaps 
the exception of a right of reverter to him or his assignee, 
in case the street should be vacated. * * * After such a 
dedication, he has no more right to interfere with the 
street than a stranger. If the city could maintain this 
action against a stranger, it can equally maintain it against 
the dedicator or his grantee.” 

We have set forth Nebraska cases indicating how this 
court interpreted what is now section 17-417, R. R. S. 
1943, and the basis for such interpretation. 

The plaintiff’s position is that section 17-417, R. R. S. 
1943, does not convey the fee simple title of the dedicated 
streets and alleys to the city; it merely grants to the 
city the right to the use of the surface and so much of 
the subsurface as may be necessary for municipal pur- 
poses; and that said section merely changed the common- 
law rule so as to divest the dedicator of all future interest 
in the streets and alleys. 

In the case of Village of Bellevue v. Bellevue Improve- 
ment Co., 65 Neb. 52, 90 N. W. 1002, after Bellevue was 
incorporated as a city, the territory embraced within its 
limits was surveyed and platted. By dedication, various 
tracts of land were conveyed by the owners to the city 
for streets, alleys, etc., and the fee simple title vested in 
the public and has ever since so remained. Later the 
board of trustees passed an ordinance declaring it neces- 
sary and expedient for the public good to vacate certain 
streets and alleys. By the terms of subdivision XXVII, 
section 69, article 1, chapter 14, Comp. St. 1901, it was 
provided: “* * * whenever any avenue, street, alley, or 
lane shall be vacated, the same shall revert to the owners 
of the adjacent real estate, one-half on each side thereof.” 
This section of the statute is the same as what is now 
section 17-558, R. R. S. 1948. The court said: “The 
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action of the board in vacating the streets under an ordi- 
nance passed in pursuance to statute, is judicial in its 
nature. By subdivision 28, section 69, the board has 
power ‘to * * * annul, vacate or discontinue’ any street, 
avenue, alley or lane ‘whenever deemed expedient for the 
public good,’ * * *.” The court held that, where a village 
board, acting by virtue of statute, vacates a street, avenue, 
alley, or lane, the land within such street or alley re- 
verts to the owners of the adjacent real estate, one-half 
on each side thereof. 

It will be observed that in the above case the city did 
vacate certain streets and alleys. That is not true in the 
instant case. 

The plaintiff cites 26 C. J. S., Dedication, § 50, p. 523, 
in furtherance of his contention, to show the extent of 
a city’s interest in a dedication such as is involved in this 
case, as follows: “Under a statute which provides that 
the fee of the streets dedicated for public use shall be 
deemed public property and vest in the city, it has been 
held that the city acquires such an estate or interest as is 
reasonably necessary to enable it to utilize the surface 
and so much of the ground underneath as might be re- 
quired for laying gas pipes, building sewers, and other 
municipal purposes, but the city does not acquire any 
estate or interest in the ores beneath the street.” 

The case of City of Leadville v. Bohn Mining Co., 37 
Colo. 248, 86 P. 1038, 8 L. R. A. N.S. 422, is cited. Sec- 
tion 6 of the Act of 1877 provided: ‘All avenues, streets, 
alleys, parks, and other places designated or described 
as for public use on the map or plat of any city or town, 
or of any addition made to such city or town, shall be 
deemed to be public property, and the fee thereof be 
vested in such city or town.” The court said that “street” 
means more than the surface, it means the whole sur- 
face and so much of the depth as is or can be used, not 
unfairly, for the ordinary purposes of a street. The 
Legislature intended, by the use of the term “street,” 
to vest in the city such estate or interest as is reason- 
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ably necessary to enable it to utilize the surface and 
so much of the ground underneath as might be required 
for laying gas pipes, building sewers, and other munici- 
pal purposes. In other words, the Legislature used the 
term “fee,” not according to its technical legal meaning, 
but as vesting in the city a complete, perpetual, and con- 
tinuous title to the space designated as streets, so long as 
it used them for the purpose intended. “It seems clear 
to us, therefore, that the intent and purpose of our stat- 
ute is to clothe the city in its governmental capacity 
with the entire title to the streets, as such, for public 
use, and not for the ‘profit or emolument of the city.’ 
It was plainly the intention of the dedicator to part with 
the title to so much of its property only as was neces- 
sary to effectuate the purpose of establishing certain 
streets and alleys, designated and described upon the 
plat, for public use, and to clothe the city with the ab- 
solute title thereto for that purpose only, and not to 
vest it with any estate or interest in the ores that may 
exist thereunder.” 

The plaintiff relies on the case of Mochel v. Cleve- 
land, 51 Idaho 468, 5 P. 2d 549. In 1899, one Holcomb 
and his wife dedicated certain lots and streets to the 
city of Lewiston. An integral part of the tract dedicated 
consisted of a strip 80 feet wide running north and south, 
the west boundary line thereof constituting the west 
boundary of said subdivision. In 1922, the city, by ordi- 
nance, vacated the west 20 feet of Prospect Avenue and 
authorized the mayor and city controller to execute quit- 
claim deeds to the abutting landowners of the strip of 
Prospect Avenue thereby vacated and abandoned. The 
question presented was, did the city own the fee? The 
respondents relied upon C. S., § 4091, which is sub- 
stantially like section 17-417, R. R. S. 1943, and provides 
as follows: “The acknowledgment and recording of such 
plat is equivalent to a deed in fee simple of such portion 
of the premises platted as is on such plat set apart for 
streets or other public use; or as is thereon dedicated to 
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charitable, religious or educational purposes.” The court 
said: “This section taken from Nebraska in 1893 was 
theretofore appropriated from Iowa. In both states, this 
statute has been construed to pass to the city a fee simple 
absolute. (Lindsay v. City of Omaha, 30 Neb. 512, 27 
Am. St. 415, 46 N. W. 627; * * *.” The respondents con- 
tended that the Idaho court was bound by the stat- 
ute so construed prior to its adoption by the State 
of Idaho. The court said, quoting from Shaw v. John- 
ston, 17 Idaho 676, 107 P. 399: ‘“ ‘While the acknowl- 
edgment and recording is equivalent to a deed in fee 
simple, it is not a deed in fee simple, and does not give 
the public the same right to sell or dispose of the same 
that a private party has to land for which he holds the 
title in fee simple.’ * * * This court has consistently 
held that, while the construction placed upon their stat- 
utes by other states prior to our adoption of them, is 
greatly persuasive, it is not conclusive. And we have 
in divers instances refused to adopt the foreign con- 
struction.” Reference is then made to C. S., § 3963, 
which provides and is analogous to section 17-558, R. 
R. S. 1943, that when any street, alley, avenue, or lane 
shall be vacated, the same shall revert to the owner of the 
adjacent real estate. The court went on to say: “De- 
spite the fact that Nebraska had this identical statute 
when she announced the construction respondents con- 
tend for, we are not satisfied with the reasoning that in 
effect eliminates the word ‘revert’ therefrom, and of 
necessity substitutes therefor something entirely oppo- 
site. To go back does not mean to go forward. The 
city had title to the lands for public use only. When 
that use was abandoned, what did the legislators have 
in mind other than that the land should ‘go back’ to the 
dedicator or his successors? * * * This we think the 
proper construction. Not having a fee-simple title, the 
city could not by deed invest respondents with one; 
*# om 9? 


The cited case is distinguishable from the case at bar 
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in that ‘the city did vacate a portion of a street, and as 
a consequence the: title reverted to the adjacent prop- 
erty owners, as provided: by statute. 

The question arises as ‘to just what type fee is here 
involved. - We believe there‘are cases that are > applicable 
to the question here presented. 

In Prall v. Burckhartt, supra, Prall niodeht an eject- 
ment suit against Burckhartt and Carrithers to“ recover 
possession ofa number of pieces of land which originally 
comprised streets and alleys of a subdivision platted by 
Prall. -The question whether or not the judgment: of the 
trial court should be sustained depended: very largely 
upon the validity of section 2 of chapter 145 of the IIli- 
nois: Revised Statutes, in relation to the vacation of 
streets. That section provided that when any street, 
alley, lane, or highway, or any part thereof,is vacated, 
the lot or tract of land immediately adjoining on either 
side shall extend to the center line of such street, alley, 
lane, or highway, or any part thereof, so vacated. It is 
apparent that the Illinois statute is very similar to sec- 
tion 17-558, R. R. 8, 1943. The plaintiff owned in fee a 
tract of land which he subdivided into lots, blocks, 
streets, and alleys, and caused a plat of the subdivision to 
be recorded on June 25, 1889. The streets and alleys 
on the plat were accepted by the city of Fort Sheridan. 
Fort Sheridan had an interest in the tract of land con- 
stituting the public streets and alleys, either as owner 
in trust for the public, or as the owner of public ease- 
ments. The provisions of the plat act and the vacation 
act were both in force and must be considered in pari 
materia, and it would seem to follow that Prall, the 
appellee, in making and recording the plat must have 
done so in contemplation of not only the plat act, but also 
the vacation act. Section 3 of the plat act provides now, 
as it did in 1889, that the execution and recording of a 
plat shall be held to be a conveyance to the municipality, 
in fee simple, of the streets and alleys shown on the 
plat. It will be observed that this Illinois section of 
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the statute is quite similar to section 17-417, R. R. S. 
1943. The Illinois court, in construing that section, held 
it was not a fee simple title absolute, but a qualified, base, 
or determinable fee, which may continue forever, but 
is determined by the vacation of the plat. The fee vests 
in the municipality so long, and only so long, as the 
land is devoted to the public use. The court said: 
“The crux of the question here involved is whether, 
when a plat is vacated, the fee in the streets and alleys 
reverts to the dedicator or to the one who owns the ad- 
joining land at the time of vacation. * * * It seems to 
have been early considered by the legislature of this 
State that the public interests would be better subserved 
if a municipality were to have a more complete control 
over its streets and alleys than was possible where it 
had only an easement therein. Accordingly, as far back 
as 1833 (Laws of 1833, p. 600,) the legislature passed an. 
act embodying substantially the same provisions as those 
of section 3 of the Plat act, providing that the making 
and recording of a plat should be held to be a convey- 
ance of the streets and alleys in fee to the municipality. 
Thereafter it was found that a new difficulty arose; that 
from time to time conditions changed, and that it might 
be desirable to vacate streets and alleys which had been 
dedicated by plat. The dedication and acceptance had 
vested a determinable fee in the streets and alleys in 
the municipality, and the question arose what was to 
become of the title to the land included in such streets 
and alleys when they were vacated. * * * The Vacation 
act was thus made as much a part of the statutory law 
relating to the making of plats and the devolution of 
the title to streets and alleys shown thereon as the 
Plat act had been. The two acts were simply two parts 
of one and the same subject matter. Both acts were 
necessary to express the entire legislative will in re- 
spect to the devolution of the title to the streets and alleys 
shown on the plat. The intention of the legislature 
manifested by these two statutes—the Plat act and the 
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Vacation act—seems perfectly plain and simple. So 
long as the strip of ground designated as a street on a 
statutory plat remained a street the determinable fee 
was to be vested in the municipality, but as soon as the 
street was vacated the title was to devolve in the same 
manner as it would have done if the plat were a common 
law plat. In this way it was manifest that all contro- 
versies over abandoned and vacated streets would be 
eliminated. In Thomas v. Hunt, 134 Mo. 392, the court, 
in speaking of a statute with substantially the some pro- 
visions, said: The statute ‘is founded upon the same 
principle of public policy as the rule which under other 
circumstances vests in the abutting owners, respectively, 
the title to the center of the street.’ If both the Plat 
act and the Vacation act be construed in pari materia, 
all plats thereafter made must be construed under both 
acts, and the dedicator, by the making and recording of 
the plat in statutory form, grants to the municipality 
the title to the streets and alleys shown upon the plat, 
to have and to hold the same in fee so long as the same 
shall be used for streets and alleys, but upon condi- 
tion that in case any street or alley shall be vacated, 
then the title thereto shall pass, by way of a conditional 
limitation, to the then owners of the lots abutting thereon. 

“The legislature has the authority to provide by stat- 
ute that a fee may be limited upon a fee by deed. The 
methods of conveyancing and the character and quality 
of the estates thereby created are matters which are 
within the control of the legislature. * * * In upholding 
the validity of a similar statute the Supreme Court of 
Missouri in Thomas v. Hunt, supra, said on page 402: 
‘It is entirely competent for the legislature to prescribe 
the legal effect of voluntary dedication of streets and 
to prescribe the quantity of interest in the streets the 
dedicator parts with as well as that taken by the public.’ ” 

In Matthiessen & Hegeler Zinc Co. v. City of La Salle, 
117 Ill. 411, 8 N. E. 81, a controversy arose in respect to 
the rights in streets dedicated by a plat made by the 
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commissioners of the Illinois and Michigan canal under 
the Acts of 1836 and 1837. The Illinois court there de- 
cided that the fee of such streets was in the municipal- 
ity, and that the owners of lots abutting thereon had 
no right to tunnel under the streets for the purpose of 
mining coal or other minerals, There had been no va- 
cation of any of the streets involved, and therefore the 
provisions of section 2 of the vacation act had nothing 
to do with the controversy before the court. The court 
held ‘that: “The acknowledgment and recording of a 
plat‘laying out land into lots and blocks, showing thereon 
the istreets and alleys, by the statute operates as a dedi- 
cation of the fee in the streets and alleys to the munici- 
pal corporation in which they are situate, the same as 
if made by a conveyance in the ordinary form. * * * 
The fee vested in the corporation by a statutory dedi- 
cation is a qualified, base or determinable fee, which 
may continue forever, but is liable to be determined 
by some event or act circumscribing its continuance, as, 
for instance, by the vacation of the plat, or the entire 
and permanent abandonment and disuse of the street 
by the public and abutting lot owners. * * * A party 
owning city lots has not the right to‘make a subterran- 
ean passage from one to another through the underlying 
soil, etc., of a public street, the fee of which is not in him, 
in order to mine and remove minerals, etc., even though 
no injury may thereby result to the street, as such.” 
The court went on to say: “The title vested in the town 
by the statutory dedication is absolutely for the pur- 
pose of the statutory trust until the street shall be sub- 
sequently vacated, when it will revert to the dedicator, 
or, it may be, in cases like the present, to the adjacent 
lot owner. Possibly, at some time in the future, there 
may be a reverter, but this is no reversion. 4 Kent’s 
Com. (8th ed:) 372. It is too palpable for argument, that 
until there is a reverter, the lot owner can have no 
greater right to enter upon and appropriate the soil and 
minerals of the street to his personal use, than a stranger, 
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because his right.can only commence in the event and :at 
the time that the right of the town has ended.” é 

In Union Coal Co. v. City of La Salle, 136 I. 119, 
26 N.-E. 506, 12 L. R. A. 326, affirming 34 Ill. App. 93, 
upon similar facts, it was expressly : held that: a city. 
having the legal title to the land in its streets could main- 
tain trespass for the removal of underlying coal by ad- 
joining owners, although no actual damage had been 
done to the surface. See, also, Trustees of Haweevule 
v..Hawes’ Heirs, 69 Ky. 232. 

’ In Lambach v. Town of Mason, 386 Ill. 41, 53 N. E. 
2d 601, the question involved was "whether the plat 
dedicating streets to the town of Mason complied with.the 
mandatory statute in such respect. It was held that. it 
did not. The court said that where the fee to a street, 
and not merely an easement therein, is vested in the 
municipality, it owns the minerals under the surface 
of the street and lessees of the.owners of the abutting 
lots have no right to take such minerals, but where the 
owners of the lots abutting on the street own the fee to 
the center of the street, their leases of the street abutting 
the lots convey all of the oil and gas in and under, or 
which may be produced from, that portion of the street. 
The court indicated that had the plat conformed to the 
mandatory statute, the landowners owning land adja- 
cent to the streets would have no title or interest to 
the oil and gas beneath the streets. 

In construing sections 17-417 and 17-558, R. R. S. 
1943, in pari materia, it becomes apparent that it was 
the intention of the Legislature to create a qualified, 
base, or determinable fee in the city which may con- 
tinue forever, but is liable to be determined by some 
event or act circumscribing its continuance, such as va- 
cating a street or alley. In such event the title would 
revert to the adjoining property owners along the street 
to the center thereof. Such adjacent property owners 
would have no interest or any title in the streets and 
alleys of the city of Kimball until such time as the 
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streets and alleys of the city of Kimball may be vacated, 
as provided for by law. 

We conclude that the adjacent property owners along 
the streets and alleys have no right or title to any oil 
or gas that may be beneath the streets and alleys of the 
city of Kimball as long as any such street or alley is 
used for the purpose as shown by the dedication, that 
is, to the public use, and not vacated by the city. 

We hold that the city of Kimball has a right to share in 
the oil and gas which has been produced or which may 
in the future be produced from the streets and alleys 
within defendant city with the plaintiff in drilling block 
E, to the proportionate share as evidenced by its lease 
with the intervener, until such time as said streets and 
alleys may be vacated, as provided for by law. 

For the reasons given herein, the judgment of the 
district court is reversed and the cause remanded with 
directions to enter judgment in conformity with this 
opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Dora GIACOMINI, EXECUTRIX OF THE ESTATE OF GEORGE 
T. GIACOMINI, DECEASED, ET AL., APPELLANTS, V. CARRIE 


GIACOMINI ET AL., APPELLEES. 
81 N. W. 2d 194 


Filed February 22, 1957. No. 34051. 


1. Pleading. More than one defense may be interposed to the 
same cause of action, provided they are not inconsistent with 
each other; they are not inconsistent unless the proof of one 
necessarily disproves the other. 

2. Limitations of Actions: Pleadings. Generally, an answer set- 
ting up the statute of limitations and laches is not a technical 
plea of confession and avoidance; whether an answer of a sup- 
posed estoppel is so or not depends upon the nature of the 
matter alleged in the plea. 

38. Estoppel: Pleading. A plea of estoppel in pais may be joined 
with a general denial when the averments by way of estoppel 
are not inconsistent with such denial. 
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4. Trusts: Trial. Generally, the burden of proof is upon one 
seeking to establish and enforce either a resulting or construc- 
tive trust to prove the same by a preponderance of evidence 
which is clear, satisfactory, and convincing in character. 

5. Executors and Administrators: Estoppel. An executor or ad- 
ministrator, who receives and takes possession of property in 
his representative fiduciary capacity and permits the estate 
to be entirely administered without asserting any equitable 
interest in or ownership of such property except as a benefi- 
ciary under the will or an heir at law, is generally estopped in 
a collateral action to deny the title of his decedent or to set up 
an adverse title to the injury of those beneficially interested 
in the estate. 


APPEAL from the district court for Douglas County: 
Patrick W. LYNCH, JuDGE. Affirmed. 


John P. Dalton and M. L. Donovan, for appellants. 
Thomas P. Leary, for appellees. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


CHAPPELL, J. 

Plaintiff, Dora Giacomini, as executrix of the estate of 
George T. Giacomini, deceased, and individually as his 
widow and sole devisee in his will, brought this action 
against defendant, Carrie Giacomini, sister of George T. 
Giacomini, deceased, seeking a decree finding and ad- 
judging that a resulting trust existed against described 
real estate known as the Lee Building in Omaha and 
against defendant as title holder thereof to the extent 
of an undivided one-half interest in favor of plaintiff 
and the George T. Giacomini estate. Plaintiff prayed for 
a decree quieting title thereto in her, together with an 
accounting of rental income from the premises, and equit- 
able relief. The George H. Lee Company, Inc., was made 
a party defendant because it was a tenant in the prem- 
ises. By order of court it has been paying its monthly 
rentals therefor to the clerk of the district court since 
November 1, 1954. Such defendant, hereinafter desig- 
nated as Lee Company, is not otherwise interested or in- 


800 NEBRASKA REPORTS [Vou. 163 


Giacomini v. Giacomini 


volved in this litigation. The parties otherwise directly 
interested or involved will be designated as plaintiff and 
defendant, or by their first names. George T. Giacomini, 
deceased, will be designated as George, and his father, 
George Giacomini, will be designated as George, Sr. 
Plaintiffs alleged right of recovery was substantially 
as follows: That for more than 20 years prior to the 
death of George’s mother, Mary, on September 17, 1931, 
she and her daughters, Marie and Carrie, were each the 
record title holders.of an undivided one-third interest 
in the Lee Building. However, plaintiff alleged that 
when Mary executed her last will on February 8, 1926, 
devising to Marie and Carrie each an undivided one-half 
interest to her undivided one-third interest in the Lee 
Building, it was orally understood and agreed that if 
George survived Mary he was to receive equal portions 
of Mary’s estate with Marie and Carrie, which would 
have given George an undivided one-ninth interest in the 
Lee Building, and Marie and Carrie each an undivided 
four-ninths interest therein, although upon Mary’s death 
record title thereto was to vest in Marie and Carrie. It 
was alleged that upon Mary’s death and under the terms 
of her will duly probated record title to the Lee Building 
vested in Marie and Carrie until Marie’s death July 17, 
1947, but that theretofore from September 17, 1931, 
George had been in open, continuous, adverse possession 
of his alleged one-ninth interest in such premises until his 
death October 9, 1954. Also, it was alleged that on July 5, 
1932, when Marie executed her last will devising an un- 
divided one-half interest in the Lee Building and her 
estate to Carrie, it was orally understood and agreed 
that if George survived Marie he was to receive equal 
portions of her estate with Carrie, including an undi- 
vided one-half interest in the Lee Building, although the 
record title to such premises was to vest in Carrie. It 
was alleged that from and after Marie’s death and the 
probate of her will, Carrie and George adopted and 
carried out a described plan for equalizing a division of 
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Marie’s estate in accord with the aforesaid agreement, 
and that from July 17, 1947, George was in open, con- 
tinuous, and adverse possession of his undivided one- 
half interest in the premises until his death. However, 
it was alleged that from and after George’s death Carrie 
had attempted to repudiate and disclaim the trust re- 
lationship theretofore participated in by her. 

Defendant Carrie answered, denying generally and 
specifically denying that she, Mary, Marie, or any of 
them ever held the Lee Building under any oral agree- 
ment or otherwise as trustee for George or that there 
was any consideration whatever for any such an alleged 
agreement. Defendant alleged substantially that she, 
Mary, and Marie purchased the Lee Building from the 
Lee Company on January 2, 1912, received a warranty 
deed thereto, and paid the entire consideration therefor; 
that Mary’s undivided one-third interest therein was 
devised to Marie and Carrie equally by Mary’s last will 
duly probated, which gave George a legacy of $1,000, 
made him a conditional residuary legatee and devisee 
of her entire estate, and nominated George and Marie 
as executors; and that Marie’s will, duly probated, which 
made George a conditional residuary legatee and devisee 
of her entire estate and nominated George and Carrie 
as executors, devised Marie’s undivided one-half interest 
in the Lee Building to Carrie. 

Defendant alleged that George was proponent of both 
such wills; that he served respectively as executor in 
both estates wherein he listed the Lee Building as ex- 
clusively a part of the assets of both estates and took 
possession thereof as executor; that he filed petitions 
for final decrees in both estates and participated in so 
transferring and delivering the Lee Building first to 
Marie and Carrie and then to Carrie, in conformity with 
the wills; that in Mary’s estate he was paid the bequest 
of $1,000 and signed a complete release of all claims 
against the estate; that he never filed any claim’ in 
either estate asserting that he had any interest in the 
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Lee Building; and by reason of said acts and conduct 
both George and plaintiff were barred and estopped in 
this collateral action from making any claim to the 
premises. Defendant alleged that she and her prede- 
cessors in interest, as owners, and her tenant the Lee 
Company, as lessee, had been in possession of the Lee 
Building ever since January 2, 1912, and denied that 
George ever had any possession thereof adversely or 
otherwise, but had always been simply the paid agent 
of Mary, Marie, and Carrie, or the survivor of them, and 
entrusted as such to manage the property and negoti- 
ate leases therefor; and that he always represented 
himself in writing and otherwise to be such agent, which 
barred him and his representative from making any 
claim to the subject matter of such agency. Defendant 
alleged that plaintiffs claimed cause of action was barred 
completely by the statute of frauds, the statute of 
wills, the statute of limitations, and the laches of plain- 
tiff and George; that defendant and her immediate 
grantors always had an unbroken chain of title to, own- 
ership, and possession of the Lee Building by them- 
selves under the warranty deed from the Lee Company 
for more than 23 years; and that plaintiff should be put 
upon strict proof of every material allegation of her 
petition by clear, unequivocal, and convincing evidence, 
as required by law. Defendant prayed for dismissal 
of plaintiff’s petition. Plaintiff’s reply was a general 
denial. 

After a trial upon the merits, whereat voluminous 
evidence was adduced, the trial court rendered a decree 
which found and adjudged the issues generally in favor 
of defendant Carrie and against plaintiff, primarily upon 
the ground that plaintiff had failed to prove by clear, 
satisfactory, and convincing evidence as required by 
law that either a resulting or constructive trust should 
be impressed in favor of plaintiff and George’s estate 
upon the “West two-thirds (W 2/3) of Lot Three (3), 
Block One Hundred Fifty-one (151), Original City of 
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Omaha, * * * otherwise known as the George H. Lee 
Building at 1115 Harney Street, Omaha, Nebraska.” It 
also found that under the evidence, even had any legal 
or equitable interest been established by plaintiff, the 
failure of George to bring an action to establish the same 
during his lifetime, and the laches of George and plain- 
tiff, were sufficient to preclude equity from granting 
the relief sought. It further found that defendant Car- 
rie had not by any plea of laches, estoppel, or waiver, 
relieved plaintiff from the legal burden of establishing 
her claim by a preponderance of evidence clear, satis- 
factory, and convincing in character. It ordered the 
rental income theretofore paid by Lee Company to the 
clerk of the district court to be paid forthwith to Carrie 
or her attorney. Thereafter plaintiff’s motion for new 
trial was overruled and she appealed, assigning in effect 
that the findings and judgment of the trial court were 
not sustained by the evidence but were contrary thereto 
and contrary to law. We conclude that the assignments 
should not be sustained. 

At the outset plaintiff assigned and argued that de- 
fendant, having pleaded laches, estoppel, and waiver, 
had admitted the facts alleged in plaintiff’s petition. 
The contention has no merit under the pleas presented 
in this case. In such respect, plaintiff relied upon Ander- 
son v. Anderson, 155 Neb. 1, 50 N. W. 2d 224, wherein 
we held: “Facts alleged in a petition to which the de- 
fendant in his answer pleads a waiver, an estoppel, or 
a matter to avoid, will be treated as admitted, though 
the answer also contains his general denial.” Such hold- 
ing was simply a general rule applicable and control- 
ling the particular situation presented in that case, 
which is entirely distinguishable from that presented 
in the case at bar. Here we have no technical plea of 
waiver as such, so only the questions of laches and es- 
toppel in pais are presented. 

The general rule is that: “More than one defense 
may be interposed to the same cause of action, provided 
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they are not inconsistent with each other; they are not 
inconsistent unless the proof of one necessarily disproves 
the other.” Colbert v. Miller, 149 Neb. 749, 32 N. W. 
2d 500. 

In Blodgett v. McMurtry, 39 Neb. 210, 57 N. W. 985, 
which presented comparable issues with regard to es- 
toppel, this court held: “A plea of estoppel may be 
joined with a general denial when the averments by 
way of estoppel are not inconsistent with such denial.” 
In the opinion it is said: “We have been unable to find 
any case holding that a plea of estoppel in pais cannot 
be joined with one amounting to a traverse, where the 
two are not in their natures inconsistent. Here they are 
not inconsistent.” 

In Webber v. Ingersoll, 74 Neb. 393, 104 N. W. 600, 
this court held: “An answer setting up the statute 
of limitations is not a technical plea of confession and 
avoidance; whether an answer of a supposed estoppel 
is so or not depends upon the nature of the matter al- 
leged in the plea.” Plaintiff cites no authority for her 
contention that a plea of laches constitutes a plea of 
confession and avoidance. In such respect, under the 
pleadings at bar, it appears to be generally analogous 
to a plea of the statute of limitations. Baxter v. Na- 
tional Mtg. Loan Co., 128 Neb. 537, 259 N. W. 630, cited 
with approval in Watson Bros. Transp. Co. v. Red Ball 
Transf. Co., 159 Neb. 448, 67 N. W. 2d 475. 

With regard to a plea of the statute of limitations, the 
opinion in Webber v. Ingersoll, supra, said: “In effect, 
if not in form, the plea is that the plaintiff ought not 
to have or maintain his suit, because the facts out of 
which a cause therefor is alleged to have accrued are 
not averred to have taken place or did not in fact oc- 
cur, if at all, within the period of limitation before the 
action begun. This plea is quite consistent with the 
contention that they did not take place at all, and the 
two issues may be, and usually are, tried as one. If the 
plaintiff fails to prove the existence of the requisite 
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facts, he, of course, fails to recover; but if he proves 
them, and it appears that their occurrence was too re- 
mote in time, he also fails.” With regard to a plea 
of estoppel, that opinion said: “As to estoppels, there 
are several varieties of them. An estoppel, for instance, 
may consist of a waiver by which the plaintiff has fore- 
gone or abandoned a previously subsisting and valid 
cause of action; and a plea of such an estoppel of neces- 
sity confesses the existence of the facts, the effect of 
which, it is alleged, was afterwards waived. But there 
are other estoppels which arise out of the very trans- 
action and circumstances upon which the plaintiff relies 
as affording him a ground of recovery, and a plea of 
such an estoppel, so far from confessing and seeking 
to avoid, amounts to a practical denial of the plaintiff’s 
cause of action. And there is still another kind, in 
which it is averred that the conduct of the plaintiff since 
the alleged accrual of his supposed cause of action has 
been such as to lead the defendant to believe that it did 
not exist or would not be asserted, and that the latter 
has conducted his affairs accordingly, and that therefore 
whether the plaintiff has a good cause of action arising 
out of the facts alleged by him or whether he has not 
is immaterial, because he ought not in good conscience 
to be permitted to assert it. * * * In this last case, if 
the matter alleged in estoppel is sustained by sufficient 
proof, there is no occasion to inquire whether the aver- 
ments of the plaintiff are true or false, but if the de- 
fendant fails in his proof, the plaintiff must still establish 
the truth of his averments, unless it is admitted other- 
wise by the plea of estoppel.” The first kind of estoppel 
aforesaid appeared in Anderson v. Anderson, supra. The 
last two kinds appear in the case at bar, and the state- 
ments with regard thereto are applicable and controlling 
here. 

On appeal to this court, actions in equity such as that 
at bar are triable de novo under the rule promulgated in 
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Wiskocil v. Kliment, 155 Neb. 103, 50 N. W. 2d 786, and 
other authorities too numerous to cite. 

In Restatement, Trusts, ch. 12, p. 1249, it is said: “A 
resulting trust arises where a transfer of property is 
made under circumstances which raise an inference that 
a person making a transfer or causing a transfer to be 
made did not intend the transferee to have the bene- 
ficial interest in the property transferred. A construc- 
tive trust is imposed not because of the intention of 
the parties but because the person holding the title to 
property would profit by a wrong or would be unjustly 
enriched if he were permitted to keep the property. A 
constructive trust, unlike an express trust or resulting 
trust, is remedial in character.” 

It is now well established as a general rule that the 
burden of proof is upon one seeking to establish and 
enforce either a resulting or constructive trust to prove 
the same by a preponderance of evidence which is clear, 
satisfactory, and convincing in character. Holbein v. 
Holbein, 149 Neb. 281, 30 N. W. 2d 899; Peterson v. 
Massey, 155 Neb. 829, 53 N. W. 2d 912. 

In 23 C. J., Executors and Administrators, § 372, p. 
1158, citing Veeder v. McKinley-Lanning Loan & Trust 
Co., 61 Neb. 892, 86 N. W. 982, and other authorities, we 
find the general rule that: “If an executor or adminis- 
trator receives property in his representative capacity, 
he is estopped afterwards to deny that it is property of 
the estate.” In the cited opinion we said: “It must be 
borne in mind that the administrator acted with full 
knowledge of all the facts regarding his alleged equit- 
able title. He deliberately chose the course of conduct 
adopted and followed, and now to permit him, or those 
claiming under him, to deny the title of the estate and 
claim through another source, is to invite and sanction 
a course of wrongdoing contrary to law and good morals. 
* * * The administrator must be held to be estopped 
by his own acts from now setting up a claim to the prop- 
erty in his own right.” 
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In 33 C. J. S., Executors and Administrators, § 128, 
p. 1084, citing authorities, it is said: “A personal repre- 
sentative who takes possession of property in his fidu- 
ciary capacity is generally estopped to deny the title of 
his decedent or to set up an adverse title to the injury 
of those beneficially interested in the estate.” Also, in 
Annotation, 146 A. L. R. 1182, citing Overlander v. Ware, 
102 Neb. 216, 166 N. W. 611, and other authorities, it 
is said: “Estoppel to assert against a decedent’s estate 
a claim antedating the decedent’s death has been held 
to arise from statements or conduct on the part of the 
claimant inconsistent with such assertion.” 

In Overlander v. Ware, supra, this court said: “If 
Clark had believed, when Kelly died, that under the 
contract he was the owner of all the property, it is 
natural to suppose that he would have at once made 
claim to it upon the ground, as he was in duty and law 
bound to do if such was his claim. Instead, he makes 
application that letters of administration be granted, and 
permits the estate to be administered before asserting 
his rights. * * * The attitude of Clark in participating 
in the administration proceedings and in permitting 
final decree therein, without asserting his rights to any 
part of the estate except the 80 acres, estops him from 
asserting ownership of the entire estate. As to that 
portion of the estate, it amounts to an election on his part 
to take as heir and not as owner.” 

The foregoing rules and statements are applicable and 
controlling here, and in the light thereof, we have ex- 
amined the record, which, summarized, fairly discloses 
the following: George, Sr., died intestate on June 25, 
1900. He left a large estate consisting of personal prop- 
erty and various parcels of real estate in Omaha, in- 
cluding the west half of Lot 3 and all of Lot 4 in Block 
41; Lot 6 in Block 89; and Lot 8 in Block 104, which he 
had owned for many years, His heirs at law were Mary, 
his widow, who never remarried; Anna, a married 
daughter sometimes designated as Mrs. E. E. Huntley; 
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Marie and Carrie, daughters who never married; and 
George, a married son. In that connection, George’s first 
wife divorced him on January 2, 1903, for nonsupport, 
and he subsequently married Dora, the plaintiff, on 
September 1, 1936. Mary was administratrix of the 
estate of George, Sr. Under the statute of descent and 
distribution then in force, the property owned by him 
at the time of his death descended in equal shares to his 
four children, subject only to a life estate in a one-third 
interest by Mary, his widow. Subsequently it will be 
observed that George, Marie, and Carrie each acquired 
an undivided one-third interest in the real estate here- 
tofore described, which was a part of their father’s es- 
tate. It should also be noted here that the Lee Build- 
ing; Lot 14, Block 1, Field Crest Addition to Omaha, 
the home of Mary, Marie, and Carrie on Walnut Street; 
Lot 5, Block 89; Lot 1, Block 57; Lot 4, Block 174, in 
Omaha; and other property unimportant here, were 
never owned by and never were any part of the estate of 
George, Sr. 

In that connection, the record conclusively shows that 
on January 2, 1912, some 12 years after the death of 
George, Sr., the Lee Building was purchased from the 
Lee Company by Mary, Marie, and Carrie for $32,000, 
subject to a mortgage for $15,000, and as named grantees 
they then received a warranty deed thereto. They paid 
the entire consideration therefor, including the mort- 
gage. George never paid any part thereof and was not 
a party thereto except that a final statement in purchase 
thereof designated him as rental agent. The Lee Com- 
pany has been in possession of such premises as lessee 
ever since January 2, 1912, under numerous leases ex- 
ecuted by it as lessee, and by Mary, Marie, and Carrie 
during Mary’s lifetime, or by Marie and Carrie during 
Marie’s lifetime, or by Carrie after Marie’s death, as 
lessors. George generally negotiated such leases as the 
paid agent respectively for his mother and sisters, and his 
name appeared thereon as “George T. Giacomini, Agent,” 
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as it did in his bank account from 1924 to 1949, when it 
was closed after all property originally a part of his 
father’s estate had been sold and George’s salary as 
managing agent thereof had ceased. One such lease 
with Lee Company executed in 1951 designated Carrie 
and George “parties of the first part” as lessors, but 
upon discovery thereof by Carrie and notice to George, 
who made no known objection thereto, an extension 
thereof was duly executed by Carrie only upon condi- 
tion that it should be understood that “parties of the 
first part” appearing in such lease referred only to 
Carrie as sole owner and lessor, with insurance payable 
to her only in case of loss. George was never in pos- 
session or had any right to possession of the Lee Build- 
ing as lessor or owner. It was always understood that 
George, in dealing with the Lee Company, was only 
managing agent for his mother and sisters, to whom the 
rentals therefor were always paid. George never col- 
lected the Lee Building rentals. As a matter of fact, 
there is no evidence that George during his lifetime ever 
claimed to anyone, even his wife, the plaintiff here, 
that he owned any interest in the Lee Building. Plain- 
tiff so admitted in her own testimony when she said: 
“And George never talked business to any living sole 
(sic) only his sister. He didn’t tell anybody he owned 
the Lee Building or he didn’t.” Also, sometime after 
1950, plaintiff told Carrie’s niece, Mabel, that although 
George had never told her so, she thought that George 
owned part of the Lee Building. However, when Mabel 
called Carrie’s attention to that conversation, she re- 
plied: “Marie and I owned it, and now I own it since 
Marie died.” 

Theretofore, Mary had purchased the residence prop- 
erty on Walnut Street in Omaha, where after 1918 Mary, 
Marie, and Carrie made their home during Mary and 
Marie’s lifetimes, and where Carrie, 86 years old at the 
time of trial, still lived. Plaintiff makes no claim to any 
interest in that property, and George never did. In 1907 
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Marie and Carrie purchased Lot 1, Block 57, in Omaha, 
and sold it in 1944, yet plaintiff makes no claim that 
George ever had any interest in that property, and 
George never did. Concededly, he did not receive and 
was not entitled to receive any part of the proceeds. of 
that sale. In 1935 Marie and Carrie purchased Lot 5, 
Block 89, in Omaha. In 1945 both such lot and adja- 
cent Lot 6, Block 89, were sold for $35,000. Concededly 
at that time George had no interest in Lot 5, but he did 
then own an undivided one-third interest in Lot 6, which 
was originally a part of his father’s estate. After ap- 
praisal of Lot 6 for $15,000, George was concededly al- 
lowed ‘and paid $5,000 by Marie and Carrie for his one- 
third interest in Lot 6, but George, without any com- 
plaint, was allowed nothing for any interest in Lot 5, 
which belonged to Marie and Carrie. 

On January 13, 1949, Carrie executed a will, subse- 
quently revoked, which among other things gave George 
all of her real estate, including the Lee Building, if 
he survived her, together with all income from her 
bonds, stocks, and securities, until his death. 

Subsequently, on February 23, 1949, after Marie’s 
death, George was very ill, so upon advice of counsel, 
in order to facilitate administration of his estate, George 
and plaintiff, as husband and wife, executed a survivor- 
ship deed to themselves as joint tenants, thereby con- 
veying an undivided one-third interest in and to the 
west half of Lot 3 and all of Lot 4, Block 41, and Lot 8, 
Block 104, in the city of Omaha, which were properties 
originally a part of the father’s estate. However, no 
claimed interest in the Lee Building was included in that 
survivorship deed. Subsequently, when the west half of 
Lot 3 and all of Lot 4 in Block 41 were sold in 1949, after 
Marie’s death, for $8,000, George then concededly owned 
only an undivided one-third interest therein. However, 
without any necessity and without any request or de- 
mand by George, he received from Carrie $4,000, which 
was one-half of the proceeds of the sale. The difference 
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was a gift to him by Carrie. Also, when Lot 8, Block 
104, was sold in 1949 for $36,000, George concededly 
owned only a one-third interest therein. However, with- 
out any necessity and without any request or demand 
by George, he received $18,000 from Carrie, which was 
one-half of the proceeds of that sale. Again, the differ- 
ence was a gift to him by Carrie. ; 

When George, Sr., died in 1900, his son George was-a 
druggist. Thereupon George sold out his business and 
never again had any steady employment outside the 
family. He supported himself with income from his 
own properties or interests therein, and by receiving a 
salary until 1949 for the management of the property 
and interests then belonging to his mother and sisters, 
for whom. George acted as agent. The amount of his 
compensation as such agent depended upon the amount 
of rents collected, and such salary was either deducted 
by him from rents collected by him or otherwise paid 
directly to him. 

After his divorce George sought the intimate society 
of women. At least one of them threatened him with 
lawsuits. In that connection, plaintiff offered in evidence 
several conveyances of George’s interests in described 
properties which he owned or had received from his 
father’s estate. Such conveyances, beginning in 1910 
and ending August 3, 1935, were either from George to 
Marie and Carrie, or from Marie and Carrie back to 
him for only nominal considerations. Plaintiff claimed 
that they were attempts by George to protect himself 
against liability to that woman by making himself judg- 
ment proof. Be that as it may, on February 15, 1933, 
Carrie, with aid of George’s counsel, obtained a written 
release from any liability by George to that named 
woman who had threatened to sue him for breach of 
promise, claiming “that an intimate relationship has ex- 
isted between her and George T. Giacomini, of Omaha, 
Nebraska, for many years past.” The consideration for 
such release was a cash payment of $1,740, and a prom- 
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issory note given for a like amount, due in one year and 
signed by George, Marie, and Carrie. In that connec- 
tion, thereafter on August 3, 1935, more than a year 
before plaintiff Dora married George, all of his claimed 
interest in all of his property theretofore conveyed to 
Marie and Carrie had been conveyed back to George 
by them and there were no further title transactions be- 
tween George and his sisters. It is interesting to note 
that although plaintiff claims that George had an interest 
in the Lee Building during that period of time, no men- 
tion was ever made of it in any of such conveyances 
aforesaid. Also, there is no clear, satisfactory, and con- 
vincing evidence of any agreement between George and 
Mary, Marie, and Carrie or any of them that George 
was to ever have or own any interest in the Lee Build- 
ing or even that he had ever claimed to them or any 
other person that he owned any interest therein. 
Mary, the mother, died testate on September 17, 1931. 
George, Marie, Carrie, Anna, and Anna’s daughter 
Mabel, survived her. Insofar as important here, Mary’s 
last will gave her daughter Anna $2,500, and her grand- 
daughter Mabel $1,000. It devised her undivided one- 
third interest in the Lee Building to Marie and Carrie 
equally, or to the survivor of them, but George was to 
receive Mary’s one-third interest if neither Marie nor 
Carrie survived testatrix. Mary’s will devised to Marie 
and Carrie each an undivided one-half interest in Lot 
14, Block 1, Field Crest Addition to Omaha, the home 
on Walnut Street, upon like survivorship terms and con- 
ditions. It devised all of her other separate property as 
follows: An undivided one-fourth interest to Anna and 
an undivided three-fourths equally to Marie and Carrie 
upon like survivorship terms and conditions. It gave 
George a legacy of $1,000, and appointed George and 
Marie as executors. George himself prepared and filed 
the petition for probate of her will. Thereafter it was 
admitted to probate and such executors were appointed. 
Their inventory of Mary’s estate, duly prepared, signed, 
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acknowledged, and filed by them, listed, among other 
things, “An undivided one-third (44) interest in and 
to the West Two-Thirds (74) of Lot Three (3), in Block 
One Hundred and Fifty-one (151), Original City of 
Omaha, Douglas County, Nebraska,” (the Lee Building) 
as belonging to Mary at the time of her death. 

Anna was not satisfied with the provisions of Mary’s 
will, so by way of compromise and settlement on June 
23, 1932, she received the $2,500 legacy and a special 
warranty deed from Marie and Carrie to the south half 
of Lot 4, Block 174, original city of Omaha, in full and 
complete satisfaction of any and all claims which she 
then or thereafter had against Mary’s estate. Also, on 
April 28, 1932, Anna, her husband, and George, con- 
veyed to Marie and Carrie their undivided one-half in- 
terest in Lot 6, Block 89, and the west one-half of Lot 3, 
and all of Lot 4, in Block 41, original city of Omaha, 
which was property originally in their father’s estate. 

However, thereafter on August 3, 1935, Carrie and 
Marie deeded back to George a one-third interest in such 
described property. In that connection, the Lee Build- 
ing was not in any manner involved in such transac- 
tions, and no claim for any interest therein was ever filed 
by George in Mary’s estate. Rather, the final decree 
rendered therein assigned to Marie and Carrie each an 
undivided one-half interest in and to Mary’s undivided 
one-third interest in the Lee Building, which resulted 
in Marie and Carrie each owning an undivided one-half 
interest therein. Such decree also approved the bequest 
of $1,000 to George who, on June 21, 1932, prepared, 
signed, and filed a receipt for payment thereof to him, 
which stated, “the same being payment in full of any 
and all sums due him under the will of Mary Giacomini, 
deceased, and in full payment of any and all claims 
of the undersigned against said estate.” The executors 
were finally discharged on September 7, 1932. In that 
connection, defendant testified that George subsequent- 
ly received his share and more of that portion of all 
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properties which were originally a part of his father’s 
estate, because it belonged to him. However, the evi- 
dence clearly establishes that such division did not in- 
clude but specifically excluded any interest in the Lee 
Building, the home on Walnut Street, and all other prop- 
erty which was subsequently purchased by and be- 
longed to Mary, Marie, and Carrie, or the survivor of 
them. 

Marie died testate July 17, 1947. Her will, executed 
July 5, 1932, gave $1,000 to Mabel, her niece, and $500 
to her sister Anna if she survived testatrix, otherwise 
it became a part of Marie’s estate. The residuary clause 
gave all of Marie’s property to Carrie if she survived 
testatrix, otherwise to George. The petition for probate 
was filed by George and Carrie, who were nominated 
as executors. Marie’s will was admitted to probate and 
such executors were appointed. Thereafter, George 
and Carrie duly prepared, signed, acknowledged, and 
filed a typewritten inventory of Marie’s estate, listing 
therein among other things: “An undivided one-half 
interest in West Two-Thirds of Lot 3, Block 151, City 
of Omaha, being 1115 Harney Street, Omaha,” (the Lee 
Building) as belonging to Marie at the time of her 
death. Previously, at the request of and for the benefit 
of counsel for the estate, a list of property belonging to 
Marie at the time of her death was made out by George 
in his own handwriting. It recited, among other things: 
“Invoice of the Estate of Marie Giacomini Deceased. 
Real Estate * * * W% Lot 3 - Block 151 - 1115 Harney 
St - % Int.” Also, with regard to its preparation, counsel 
for Marie’s estate testified that in talking with George: 
“T asked him on the Lee Building at 1115 Harney, who 
owned it, and he said Marie owned a half of it and Carrie 
owned a half of it.’ Further, no claim for any interest 
in the Lee Building was ever filed by George in Marie’s 
estate, and the final decree therein gave the residue of 
Marie’s property, including Marie’s undivided one-half 
interest in the Lee Building, to Carrie, whose title thereto 
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was then complete. The executors were discharged on 
April 19, 1948. 

George died testate on October 9, 1954, when he was 
‘81 years old. His will, executed September 4, 1947, gave 
his sister Anna $100 if she survived him, otherwise it 
was given to her daughter Mabel. It gave $100 to Carrie 
if she survived him, otherwise it was given to her 
niece Mabel. The residue of his estate, without de- 
scription thereof, was given to plaintiff, his wife, who 
was named executrix. His will was duly probated and 
plaintiff was so appointed on December 15, 1954, after 
which plaintiff's second amended petition was filed 
herein. 

At the time of trial Carrie was the only one of the 
immediate family surviving. The family was renowned 
for longevity. The mother, Marie, Carrie, and George 
were always affectionately, unselfishly, and loyally de- 
voted to each other, with never a difference or con- 
troversy. Every day of his life that he was able to do 
so, George went to see his mother and sisters, or tele- 
phoned to them while they lived. He continued to do 
so with Marie and Carrie after his mother’s death, and 
with Carrie after Marie’s death. He acted as their 
agent in the management of their properties, and was 
paid a salary by them for doing so, until the properties 
originally belonging to their father’s estate were finally 
sold in 1949. Years before that Carrie gave George a 
car. Over the years he needed more money than they 
were paying him, and when he asked for it, they gave it 
to him. He became ‘ill about 6 years before his death 
and gradually got weaker and weaker until his death 
on October 9, 1954. Nevertheless, he was able on Fri- 
day and Sunday before his death to drive his car over 
to see Carrie, and he did'so. Carrie paid all of his 
hospital bills over a period of 3: months in 1949.’ For 
many years Carrie and Marie had each given him $25 
for Christmas, and after Marie’s‘death in 1947, Carrie 
continued to give him $50 each Christmas until’ ‘his 
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death. Shortly before his death, Carrie gave him $250 
to have his car repaired. 

During her lifetime, Marie generally handled all fi- 
nancial transactions for herself, Mary, and Carrie. In 
that connection, monthly rentals for the Lee Building 
were always paid to Mary, Marie, and Carrie, or the 
survivor of them. There is evidence that after 1942 
when they were so paid, Marie would make a remittance 
to George of as much as one-ninth thereof. The last 
five of such monthly payments were consolidated as 
one and paid by Carrie on December 14, 1947. Plaintiff 
argued that payment of such portions of the Lee rentals, 
together with other related facts and circumstances, 
established that George respectively owned first an un- 
divided one-ninth interest, then an undivided one-half 
interest in the Lee Building itself, as claimed by plain- 
tiff. We do not agree. As we view it, such contention 
was not established by a preponderance of clear, satis- 
factory, and convincing evidence. In that connection, 
it will be noted that the amount of George’s compensation 
as managing agent depended upon the amount of rentals 
collected, which he either deducted from the rents col- 
lected by him, or he was paid by Marie if Marie and 
Carrie collected it. Under the circumstances presented 
in this case, it is only logical to conclude that such pay- 
ments made by Marie were compensation to George for 
his services as managing agent of the Lee Building. In 
other words, he had a compensatory interest in the Lee 
Building rentals but none in the building itself. To 
hold otherwise would be purely speculative and con- 
jectural. 

It was admitted by Carrie that beginning on March 8, 
1948, after George’s income had been reduced and plain- 
tiff and George needed money, Carrie began giving 
George one-half of the monthly Lee rentals as a gift, 
and after George’s income as agent had terminated in 
1949, when the last properties belonging to his father’s 
estate had been sold, George was ill and needed money, 
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so Carrie continued until the time of his death to give 
him one-half of the monthly Lee rentals as a gift. 
Carrie’s unswerving devotion to and her prior charitable 
treatment of George, her only brother, together with 
other related evidence, gives such testimony credibility. 
True, it appears that in 1949, 1950, and 1951 George paid 
part of the taxes upon and some expenses for mainte- 
nance of the Lee Building, in order to help Carrie and 
get credit therefor in his income tax returns. However, 
it is established by a preponderance of the evidence that 
all such payments made by Carrie to George were gifts 
because he needed money; that he never in his lifetime 
had any agreement with or made any claim to Marie or 
Carrie or anyone else that he owned any interest in 
the Lee Building itself; and that he never had any 
such interest. 

For reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is 
affirmed. All costs are taxed to plaintiffs. 

AFFIRMED. 


THE ScHoot District of McCook, In THE CouNTY oF 
RED WILLow, NEBRASKA, APPELLANT, V. THE CITY OF 
McCook, NEBRASKA, APPELLEE. 

81 N. W. 2d 224 


Filed February 22, 1957. No. 34077. 


1. Municipal Corporations. A city of the first class, under the 
police power delegated to it by section 16-246, R. R. S. 1948, 
may by ordinance employ parking meters to aid in the control 
and regulation of public streets if the ordinance is not arbitrary, 
oppressive, or discriminatory, and is reasonably calculated to 
accomplish the purposes of regulation. 

2. Constitutional Law: Municipal Corporations. If such an ordi- 
nance is in fact a revenue measure, it is unconstitutional for 
the reason that it lacks the element of uniformity necessary 
to the validity of revenue enactments. A revenue tax may 
not be imposed under the guise of a police regulation. 

3. Municipal Corporations. The placing of a coin in a parking 
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meter is not the payment of a toll or rental for the use of the 
parking space designated in a street. It is a regulatory device 
designed to discourage and prevent overtime parking and 
thereby expedite the free movement of traffic, the avoidance 
of congestion on the streets, and the abuse of parking privileges. 
4. Constitutional Law: Municipal Corporations. The collection of 
money by a city, under an ordinance permitting its payment in 
a fixed amount within a specified time to avoid prosecution 
for the violation of a regulatory ordinance under the police 
power, is a penalty within the meaning of Article VII, section 5, 
of the Constitution. 
The exactions involved in the present case are 
punitive in character, and not remedial or compensatory to the 
city, and as such are penalties arising under the rules, by-laws, 
and ordinances of cities as provided in Article VII, section 5, 
of the Constitution. 


Article VII, section 5, of the Constitution, is 
a self-executing provision and funds within its provisions do 
not lose their character by being otherwise designated in an 
ordinance of a city. 


APPEAL from the district court for Red Willow County: 
VicToR WESTERMARK, JUDGE. “Reversed and remanded 
with directions. 


Russell & Colfer and Mothersead, Wright & Simmons, 
for appellant. 


Stanley R. Scott, for appellee. 


Jack M. Pace, Wayne R. Douce, and Edward F. Fogarty, 
amicus curiae. 


Heard before CarTER, MESSMoRE, YEAGER, WENKE, and 
BosLauacu, JJ. 


CARTER, J. 

This is an action for a declaratory judgment brought 
by the School District of McCook against the City of 
McCook for a determination that the money paid after 
a receipt of a violation notice under the parking-meter 
ordinances of the city of McCook are fines, penalties, 
and license moneys within the meaning of Article VII, 
section 5, of the Constitution of. Nebraska. The trial 
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court found that such moneys were not within such con- 
stitutional provision and dismissed the action. The 
plaintiff has appealed. 

The plaintiff is a duly organized and existing school 
district by virtue of Chapter 79, article 8, R. R. S. 1943, 
and will hereafter be referred to as the school district. 
The defendant is a city of the first class duly organized 
and existing under the laws of this state and will here- 
after be referred to as the city. On January 13, 1947, 
the city first adopted a parking-meter ordinance which 
stated in part that it was for the purpose of defraying 
the cost of the city of regulating, supervising, and po- 
licing the exercise of the privilege of parking vehicles 
upon streets designated by the council, The ordinance 
imposed a fee for the parking of a motor vehicle on 
such streets during certain hours and provided that the 
operator, at the time of parking, deposit a coin in the 
meter. The parking space could then be lawfully oc- 
cupied by said vehicle during the period of time allotted, 
according to the denomination. of the coin deposited, 
as indicated on the meter. The ordinance also provided 
that it was unlawful for any motor vehicle to occupy 
a parking space where the meter showed it was illegally 
in use. The duty was placed upon the chief of police to 
keep a record of all violations and to attach a notice to 
unlawfully parked vehicles instructing the operator to 
report at the police station. There was no provision 
as to the procedure at the police station. The chief of 
police was charged with the collection of money from 
the meters for delivery to the city treasurer to be placed 
in a special parking-meter fund. The ordinance au- 
thorized the purchase of meters from this fund and that 
such portion of the fund as was deemed necessary could 
be used for the proper regulation, control, and inspection 
of traffic upon the public streets and to cover the cost 
of supervising, regulating, and inspecting the parking 
of vehicles in said parking zones, including the placing 
and maintaining of lines or marks in the parking-meter 
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areas. The penalty for the violation of the ordinance 
was a fine in any sum not exceeding $100 and commit- 
ment to the city jail until the fine and costs were paid. 

On February 10, 1947, a supplemental ordinance was 
passed which provided that when a violator of the park- 
ing ordinance fails to appear within 3 days, a complaint 
shall be filed and a warrant issued. It also provided that 
any violator appearing within 3 days who desired to 
plead guilty could do so and pay $1 to cover the costs 
and expenses of administration. 

It appears that on March 14, 1951, the city council, 
without ordinance, adopted the following: “It was fur- 
ther agreed to increase parking fines from five cents 
to twenty-five cents if paid within 24 hours, and $1.00 
per ticket after 24 hours have elapsed, to be effective 
June 1, 1951.” There is no evidence in the record as to 
the legal basis for the five cents collected prior to June 
1, 1951. 

On December 21, 1953, an amendatory ordinance was 
enacted which provided for the first time what should 
be done when the notice of violation was received by 
the operator. It provided that if the violator appeared 
at the police station within 24 hours after receiving the 
police tag, he should pay 25 cents, 10 cents of the amount 
to be deemed as payment of the parking privilege not 
previously paid and 15 cents as payment of operation and 
administrative expenses. If the violator appeared at the 
police station after 24 hours but within 72 hours, he 
should pay $1.25, 10 cents for the unpaid parking privilege 
and the balance for operation and administrative ex- 
penses. A failure to appear within 72 hours subjected the 
violator to a complaint and warrant of arrest for a viola- 
tion of the ordinance. 

The legality of the ordinances and other actions of 
the council are not here in question. The amounts col- 
lected from the several sources since 1947 are shown 
by the record. We do not deem it necessary to list them 
here. The record shows that since the enactment of the 
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first parking-meter ordinance but four complaints were 
filed and they were dismissed upon payment of the 
above charges. 

The question presented is whether the moneys re- 
ceived by the city after a receipt of a violation notice 
under the parking-meter ordinances are within the pro- 
visions of Article VII, section 5, of the Constitution and 
therefore the property of the school district. The con- 
stitutional provision provides: “All fines, penalties, and 
license moneys, arising under the general laws of the 
state, shall belong and be paid over to the counties 
respectively, where the same may be levied or im- 
posed, and all fines, penalties and license moneys aris- 
ing under the rules, by-laws, or ordinances of cities, 
villages, towns, precincts, or other municipal subdivi- 
sion less than a county, shall belong and he paid over to 
the same respectively. All such fines, penalties, and 
license moneys shall be appropriated exclusively to the 
use and support of the common schools in the respective 
sub-divisions where the same may accrue.” This pro- 
vision is self-executing and if the moneys involved are 
fines, penalties, or license moneys within its meaning, 
a judgment awarding them to the school district would be 
required. School District of the City of Omaha v. 
Adams, 147 Neb. 1060, 26 N. W. 2d 24. 

We point out that public highways and streets are 
primarily for public travel. A reasonable use for such 
purpose includes temporary and reasonable stops as 
lawful incidents of travel. The growth of motor ve- 
hicle traffic has created difficult problems, particularly 
in areas where streets were laid out and constructed 
before the automobile became a common means of trans- 
portation. The need for regulation of motor vehicle 
traffic became a necessity. While we have no doubt 
that stops of reasonable length which do not interfere 
with the reasonable use of streets are incidents of the 
use of such streets, when such use overtaxes their ca- 
pacity, the state in the exercise of its police power may 
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adopt reasonable regulations for the purpose of meet- 
ing the situation. We are in accord with the view that 
a city has the same right to regulate parking that it has 
to limit the speed of automobiles and to install traffic 
control signals, if the regulatory ordinance is not arbi- 
trary, oppressive, unreasonable, or discriminatory. City 
of Hutchinson v. Harrison, 173 Kan, 18, 244 P. 2d 222; 
Andrews v. City of Marion, 221 Ind. 422, 47 N. E. 2d 968. 

The city has no right to charge for the use of public 
streets. It may not lease nor rent the area within a 
public street nor charge a toll for the use thereof. Burl- 
ington & M. R. R. Co. v. Reinhackle, 15 Neb. 279, 18 N. 
W. 69, 48 Am. R. 342; Michelsen v. Dwyer, 158 Neb. 
427, 63 N. W. 2d 513. See, also, William Laubach & 
Sons v. City of Easton, 347 Pa. 542, 32 A. 2d 881; Britt v. 
City of Wilmington, 236 N. C. 446, 73 S. E. 2d 289. 

The general police power delegated to a municipality 
authorizes it to regulate its streets which, we think, 
would include the use of parking meters. Kimmel v. 
City of Spokane, 7 Wash. 2d 372, 109 P. 2d 1069; City of 
Bloomington v. Wirrick, 381 Ill. 347, 45 N. E. 2d 852. 
The legality of an ordinance providing for the use of 
parking meters is dependent upon the ordinary rules 
governing police regulations. Such an ordinance must 
not be arbitrary, oppressive, unreasonable, or discrim- 
inatory at the time of its enactment. It must be rea- 
sonably calculated to accomplish the purpose of regu- 
lation. If it is in fact a revenue enactment as distin- 
guished from a purely regulatory measure it is clearly 
unconstitutional. Rhodes, Inc. v. City of Raleigh, 217 
N. C. 627, 9 S. E. 2d 389, 130 A. L. R. 311. We neces- 
sarily conclude that a city of the first class is authorized 
by section 16-246, R. R. S. 1943, to enact a proper ordi- 
nance providing for parking meters as a regulatory meas- 
ure. Wilhoit v. City of Springfield, 237 Mo. App. 775, 
171 S. W. 2d 95. The constitutionality of the ordinances: 
and actions of the city in the present case is not raised. 
We shall not, therefore, deal with the subject further. 
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We must assume the validity of the ordinances and ac- 
tions of the city in dealing with the subject. No ques- 
tion is here raised as to the moneys collected from the 
meters except as it incidentally bears upon the nature 
of the moneys collected after a notice of violation has 
been appended to a motor vehicle for overparking. 
For the purposes of this suit, therefore, we shall treat 
the moneys collected as moneys constituting an integral 
part of the regulation, as provided in the ordinances 
enacted. 

In its first cause of action the school district alleges 
that from February 10, 1947, to December 21, 1953, the 
city collected $1 from each violator whose motor vehicle 
was tagged for overparking if the violator appeared at 
the police station within 3 days, otherwise a complaint 
was filed. From March 1, 1947, until March 1, 1948, 
the city collected 5 cents for each violation if it was 
paid within 3 days. After March 1, 1948, the city col- 
lected 25 cents for a violation if the violator tendered 
it within 24 hours. It is the contention of the school 
district that these collections were fines, penalties, or 
license moneys within the meaning of Article VII, sec- 
tion 5, of the Constitution. 

As we have heretofore said, the coins deposited in a 
parking meter under the provisions of the ordinance 
before us were an integral part of the traffic regulation. 
They are not deposited as rent or a toll for the use of 
parking space. Their purpose was a regulatory device 
to discourage and prevent overtime parking and thereby 
clear congested areas of motor vehicles, permit the free 
movement of traffic, and correct abuses of the parking 
privilege. Board of Commissioners of the City of New- 
ark v. Local Government Board, 133 N. J. L. 513, 45 A. 
2d 139. It is apparent, therefore, that the collection of 
the 5-cent and 25-cent charges were no part of the 
regulatory purpose of the ordinance, but were in fact 
penalties paid by the violator to purge himself of the 
charge of violating the overparking provisions of the 
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ordinance. The placing of coins in a parking meter is 
an integral part of the regulation. The payment of 
money after the violation within a fixed time to avoid 
a prosecution under the ordinance is penal in character. 
The differences are basic and controlling. The payment 
of the moneys here involved is in no sense remedial or 
compensatory to the city. Nothing is owed the city as 
rent or as a toll for the use of the parking space. The 
payment of money into parking meters is not compen- 
sation but regulation to discourage overtime parking. 
Opinion of the Justices, 94 N. H. 501, 51 A. 2d 836. The 
money here involved is no different than if it had been 
collected to purge oneself from overparking in violation 
of a police regulation where parking meters were not 
used. 

The case of School District of the City of Omaha v. 
Adams, supra, is clearly distinguishable. That case in- 
volved the nature of a 50 percent penalty collected for 
failure to list intangible property for taxation. While 
it is punitive as to the wrongdoer, we held it to be com- 
pensatory to the state and the subdivisions thereof en- 
titled to share in the tax for the delay caused by the 
failure to list for assessment purposes and the conse- 
quent derangement of tax records and collection pro- 
cesses. We said, also, that the more strict definition of 
“penalty” was intended, that is, the pecuniary punish- 
ment inflicted by a law, ordinance, or police regulation 
for its violation. The contention that the constitutional 
provision applies only to exactions resulting from a 
criminal proceeding is not tenable. The provision spe- 
cifically provides that it should apply to rules, by-laws, 
or ordinances. It applies not only to fines and penalties 
assessed in criminal prosecutions, but also to fines and 
penalties that are assessed under rules, by-laws, and 
ordinances of cities which are criminal in character but 
collectible by civil actions. Unless such construction 
was intended, the last part of the first sentence of the 
constitutional provision would be wholly superfluous. 
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In the instant case, the moneys were paid as a punish- 
ment for. violating a police regulation which was in no 
manner compensatory to the city. It was clearly a 
penalty within the meaning of the constitutional pro- 
vision. 

The second cause of action alleges that on December 
21, 1953, the city by ordinance provided that after a 
motor vehicle was tagged for overparking, the violator 
could avoid the filing of a complaint by paying 25 cents 
within 24 hours or $1.25 within 72 hours. The school 
district contends that the amounts so collected are fines 
or penalties within Article VII, section 5, of the Con- 
stitution. For the reasons stated in disposing of the 
first cause of action, we hold the amounts collected 
under the foregoing provisions of the ordinance to be 
penalties within the constitutional provision. 

The ordinance of December 21, 1953, also provided 
that 10 cents of each 25 cents or $1.25 collected shall 
be deemed to be in payment of the parking privilege not 
previously paid for, and the balance shall be deemed in 
payment of operation and administration expenses. The 
Constitution having provided that such penalties shall 
be paid over to the common schools, the city may not 
divert them to any other purpose. The fact that the 
ordinance of the city may designate a portion as com- 
pensatory and the balance for the cost of operation and 
administration cannot have the effect of changing the 
true character of these funds. If they be penalties under 
the constitutional provision, as they are, the city can- 
not change their character by giving them a name in- 
consistent with their true character. Since the Con- 
stitution is the supreme law of the state, any attempt by 
a city to make a distribution of funds contrary to its 
provisions is ineffectual and void. 

We think the trial court was in error in holding that 
the school district had no right to the funds herein de- 
scribed. The judgment of the district court is reversed 
and the cause remanded with directions to the trial 
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court to enter a declaratory judgment in accordance with 
this opinion and such other relief as equity may require. 
REVERSED AND REMANDED WITH DIRECTIONS. 
CHAPPELL, J., participating on briefs. 


Larry ANDERSON, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
81 N. W. 2d 219 


Filed February 22, 1957. No. 34118. 


1. Appeal and Error: Criminal Law. A defendant in a misde- 
meanor case, desiring to appeal from a lower court to the dis- 
trict court, must substantially comply with the requirements 
of section 29-611, R. R. S. 1943, in order to give the latter 
court jurisdiction. 

2. Appeal and Error. The record of the county court, as embodied 
in a duly authenticated transcript, imports absolute verity and 
eannot be contradicted in the appellate court by extrinsic 
evidence. 

3. . When a transcript is filed in time, although incom- 
plete, the appellate court acquires jurisdiction of the case. 
Where a party has, within due time, done all that 
he is legally required to do to perfect an appeal and no act 
or fault is shown on his part, or that of his counsel, which 
prevented the county judge from properly performing his duty 
in regard thereto, then the district court will not lose jurisdic- 
tion of the appeal merely by reason of the fact that the county 

judge filed an incomplete transcript. 


Error to the district court for Sioux County: Ear. 
L. MEYER, JupGE. Reversed and remanded with direc- 
tions. 


Charles A. Fisher, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for defendant in error. 


Heard before Smwmmons, C. J., CarTER, MEsSsSMORE, 
YEAGER, WENKE, and Bostaucu, JJ. 


WENKE, J. 
This is an error proceeding from the district court for 
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Sioux County lodged in this court by Larry Anderson. 
Anderson was the defendant below and we shall so refer 
to him in this opinion. Defendant complains of the 
district court’s order dismissing his appeal from the 
county court of Sioux County. 

Defendant seems to have gotten into trouble in the 
village of Harrison in Sioux County on November 17, 
1954. As a consequence thereof the sheriff of that 
county brought charges against him in the county court 
complaining that he was disturbing the peace; oper- 
ating a motor vehicle while under the influence of alco- 
holic liquor; operating a motor vehicle upon the streets 
and highways in willful disregard for the safety of per- 
sons and property; and willfully resisting, abusing, and 
threatening the marshall of the village of Harrison. On 
November 19, 1954, defendant entered a plea of guilty 
to the first two and fourth of these charges and was 
sentenced thereon, the third being dismissed. There- 
after, on November 26, 1954, defendant sought to appeal 
from all three charges on which he had been sentenced, 
giving notice of appeal and providing a bond for that 
purpose. 

In the county court the complaint of disturbing the 
peace was filed as case No. 542 and the complaints 
charging the other three offenses were filed as case 
No. 543. 

On November 27, 1954, which was within 10 days of 
November 19, 1954, defendant filed with the county 
judge of Sioux County a notice of his intention to ap- 
peal to the district court for Sioux County together with 
a praecipe. The notice of appeal covered all three of 
the charges to which he had pleaded guilty and on which 
he had been sentenced. The praecipe requested the 
county judge to fix the amount of the appeal bond and 
to prepare a properly certified transcript for appeal to 
the district court containing the complaint, judgment, 
notice of appeal and praecipe, order fixing the amount 
of the appeal bond, and the appeal bond. The county 
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judge thereupon fixed the amount of an appeal bond 
at $500 which the defendant provided. The bond given 
to and accepted by the county judge covered all three 
offenses to which the defendant had pleaded guilty and 
on which he had been sentenced. The written bond was 
executed in the form provided by section 29-611, R. R. 
S. 1943, and met all the conditions therein specified. 
See, Benson v. State, 158 Neb. 168, 62 N. W. 2d 522, 42 
A. L. R. 2d 991; McDonald v. State, 161 Neb. 118, 72 
N. W. 2d 521. This was essential. See, Killian v. State, 
114 Neb. 4, 205 N. W. 575; Thomsen v. State, 82 Neb. 634, 
118 N. W. 330. As stated in Killian v. State, supra: 
“Section 1, ch. 113, Laws 1923, is mandatory in its terms 
and is but an amendment of section 9999, Comp. St. 
1922 (now section 29-611, R. R. S. 1943), which has been 
frequently held by this court to be mandatory. In con- 
struing section 9999, this court has held that a defend- 
ant in a misdemeanor case, desiring to appeal from an 
inferior court to the district court, must substantially 
comply with the statute in order to give the latter court 
jurisdiction.” 

The county judge accepted and approved the bond 
given, which is all the statute requires. Thereupon, 
pursuant to the praecipe, the county judge prepared the 
transcript requested in both cases Nos. 542 and 543, 
being respectively cases Nos. 2193 and 2194 in the dis- 
trict court. 

In case No. 543, which is the one with which we are 
here concerned, the county judge certified that he had 
compared the copies therein contained with the orig- 
inal thereof in this case, which remained in his court, 
and that they were correct copies thereof and a correct 
transcript of the whole of said original record. This was 
conclusive in the district court that the county judge 
had accepted the notice of appeal and bond in case No. 
543, and approved the latter. We have always adhered 
to the rule that in appellate proceedings the record of 
the trial court, when properly prepared and verified, 
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imports absolute verity. See, Worley v. Shong, 35 Neb. 
' 311, 53 N. W. 72; Sullivan v. Benedict, 36 Neb. 409, 54 
N. W. 676; McDonald v. State, supra. As stated in 
Sullivan v. Benedict, supra: “The record of the county 
court, as embodied in a duly authenticated transcript, 
imports absolute verity and cannot be contradicted in 
the appellate court by extrinsic evidence.” And, as 
held in In re Estate of Bednar, 151 Neb. 242, 37 N. W. 
2d 195, and quoted with approval in McDonald v. State, 
supra: “Appellee introduced evidence in the district 
court to the effect that the date of April 20, 1948, as 
shown by the transcript, was not the correct date the 
order was made by the county court, but that it was made 
at a later date. Any evidence of this character was 
improper. It is a fundamental rule applicable to all 
appellate proceedings that the record of a court where 
a matter originated or was tried when properly authen- 
ticated imports absolute verity and cannot be contra- 
dicted, varied, or changed by oral testimony or any 
extrinsic evidence. An issue of fact cannot be made 
in this court as to any matter properly shown by the 
records of the court where the case originated or was 
tried from whence the case comes to this court for 
review.” 

Section 29-611, R. R. S. 1943, which provides the pro- 
cedure whereby a defendant shall have the right of 
appeal to the district court of the county in such cases 
as here, which Article V, section 17, of our Constitution 
guarantees, requires, when a bond is given and ap- 
proved, that: “The magistrate from whose judgment 
the appeal is taken shall forthwith make return of the 
proceedings had before him, and shall certify the com- 
plaint and the warrant together with all such recogniz- 
ances to the district court, * * *.” (Emphasis ours.) 
It will be noted that the duty to prepare and file the 
transcript is with the county judge after he has been 
notified of the intent to appeal and proper bond, con- 
ditioned as provided by this statute, has been given to, 
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accepted, and approved by him. That the transcript 
should contain the original complaint and recognizance 
is fully evidenced by sections 29-612 and 29-613, R. R. 
S. 1943. The first of these statutes requires that when 
the transcript and recognizance are turned over to the 
clerk of the district court it is his duty, as far as the 
recognizance is concerned, to file it and then record it 
in a book kept for that purpose; whereas, the second 
statute cited provides the district court shall hear and 
determine any case so appealed upon the original com- 
plaint. 

As already indicated the transcript filed on December 
3, 1954, in the clerk of the district court’s office con- 
tained only copies of these instruments. Upon the 
State moving to quash the transcript and dismiss the 
appeal, the district court found there was no proper 
transcript on file and therefore ordered the county judge 
to transmit the original papers and transcript of what 
transpired in the county court. 

That the district court had jurisdiction of the appeal 
and authority to make such order seems clear, for, as 
stated in Fulton v. Ryan, 33 Neb. 456, 50 N. W. 430: 
“Where a transcript of a judgment rendered in a justice 
court is filed by either party in the district court within 
thirty days from the date of the judgment, the appellate 
court will thereby acquire jurisdiction of the case, al- 
though the transcript is not full and complete.” 

In discussing this matter the court therein stated: 
“But suppose an imperfect one is filed in time, as was 
the first one in this case, would not the appellate court 
acquire jurisdiction to order a perfect transcript sent 
up? There can be no doubt of it. To our mind it ap- 
pears illogical to say that the district court obtained 
jurisdiction for such purpose, but lost jurisdiction when 
the complete transcript was filed. That no order of 
the court was taken against the justice to send up a 
perfect transcript is quite immaterial. The same pur- 
pose was accomplished by its being voluntarily furnished. 
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When a transcript is filed in time, although incomplete, 
the appellate court acquires jurisdiction of the case.” 

Was the defendant estopped to file a correct transcript? 
As already set out it was the duty of the county judge, 
placed on him by the statute, to prepare the transcript 
and file it in the office of the clerk of the district court. 
In such instances the party appealing does not lose his 
rights because the judge either fails to perform his duty 
properly or out of time, provided the failure is not be- 
cause of any act or fault of the party seeking to appeal 
or his counsel. None is here shown. 

As stated in Drexel v. Reed, 65 Neb. 231, 91 N. W. 254: 
“Where a party has, within due time, done all that is 
legally required to perfect an appeal, and no waiver of 
transmission of records by county judge is shown, dis- 
trict court does not lose jurisdiction of appeal by reason 
of its being filed six days late.” 

And in Larson v. Wegner, 120 Neb. 449, 233 N. W. 
253, we said: ‘We have held that, where the appellant 
has done all things necessary, he cannot be deprived 
of his appeal by the negligence or fault of the officers of 
the court whose duty it is to prepare the transcript.” 

We think the trial court was correct in ordering the 
county judge to do what he did. On June 13, 1955, the 
county judge sought to comply therewith but in this 
case his transcript did not contain a notice of appeal or 
bond. Thereupon the district court sustained the State’s 
motion to quash and dismissed the appeal. It is from 
this order that the error proceeding was taken by the 
defendant after his motion for new trial had been over- 
ruled. 

It becomes apparent that after the district court, on 
May 10, 1955, ordered the county judge to file the 
original papers with the transcript in each appeal that 
the latter had required only one written notice of appeal 
and one bond to be deposited with him covering all three 
charges on which defendant had been sentenced in cases 
Nos. 542 and 543. He thereupon filed the notice of ap- 
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peal and bond in case No. 542, thus having neither to 
transmit to the district court in No. 543. Since the 
notice of appeal and bond had been accepted and the 
bond approved by the county judge, to cover all of the 
charges, which is all that the statute requires, we do 
not think the fact that the county judge does not now 
have separate original instruments to place in each 
transcript should defeat defendant’s right to appeal. 

We think the district court should have given defend- 
ant a reasonable length of time to have prepared and 
executed a duplicate original bond to be deposited with 
the clerk of the district court in order to complete the 
transcript and to carry out what the county judge had 
not been able to do because he accepted one original 
written bond covering all three charges when he should 
have required two in order to be able to properly pre- 
pare two separate transcripts on appeal. As stated in 
Chase v. Omaha Loan & Trust Co., 56 Neb. 358, 76 N. 
W. 896: “The district court gave no opportunity to 
the appellant to give a new bond, but peremptorily dis- 
missed the appeal. This was substantial error.” 

What has been said of the bond would also be appli- 
cable of the notice of appeal, although the statute does 
not require it to be in writing. 

In view of what we have herein said we think the 
trial court was in error in dismissing the appeal. We 
therefore reverse its judgment in this respect and re- 
mand the cause with directions that it give defendant 
30 days in which to deposit with the clerk of the district 
court a duplicate original of both the notice of appeal 
and bond. That if he does so, with the same sureties, 
within that time that the cause then stand for trial but 
if he fails to do so within that time that the appeal be 
dismissed. 

REVERSED AND REMANDED WITH DIRECTIONS. 

CHAPPELL, J., participating on briefs. 
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Filed March 1, 1957. No. 340138. 


1. Contracts: Evidence. If the existence of a written contract has 
been induced by prior or contemporaneous oral agreement, parol 
evidence is not admissible to add to or contradict terms of the 
written contract. 


If negotiations between parties result in an 
agreement in reference to the subject matter thereof and if they 
reduce their agreement to writing, execute, and deliver it, the 
writing, in the absence of fraud, mistake, or ambiguity, is the 
only competent evidence of the contract. 

8. Damages. Damages which are uncertain, conjectural, or specu- 
lative as to the existence, nature, or proximate cause thereof 
are not the basis of a recovery. 

4. Contracts: Damages. Plaintiff, in an action for damages be- 
cause of breach of contract, must, to recover substantial dam- 
ages, furnish data sufficient to permit the court to determine 
with reasonable certainty the amount of the damages. 

5. ———: Damages are recoverable for losses caused 
by breach of a contract only to the extent that the evidence 
affords a sufficient basis of ascertaining their amount in money 
with reasonable certainty. 

6. Damages. If damages are susceptible of reasonably accurate 
computation, the amount may not be left to conjecture. 

7. Trial. If it is clear that a verdict is excessive and there is no 
method by which the court can ascertain the extent of the 
excess, a remittitur may not be properly required since this 
would amount only to a substitution of the judgment of the 
court for that of the jury. 


APPEAL from the district court for Lancaster County: 
Joun L. Potk, Jupce. Reversed and remanded. 


Ginsburg, Rosenberg & Ginsburg, for appellant. 


Clarence M. Pierson, Elmer M. Scheele, and William 
D. Blue, for appellee. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaueu; JJ. 


BOSLAUGH, J. 
This is an action on a. written contract of employment 
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brought by appellee to recover damages from appellant 
for alleged wrongful termination of the contract and the 
discharge of appellee from his employment. 

The circumstances of the first cause of action asserted 
by appellee are: Appellant is a domestic corporation 
authorized to manufacture and sell dolls and doll acces- 
sories. A contract was made by the parties on or about 
October 24, 1951, as of April 15, 1951, by which appellee 
was employed for a period of 3 years commencing April 
16, 1951, to be the plant manager of the factory of ap- 
pellant and to look after the production, manufacture, 
and shipping of products to be sold by it in its business. 
Appellee was obligated by the contract to loyally serve 
appellant, to keep all information obtained by him during 
the employment confidential, and to refrain from be- 
coming associated with any competing business until 
1 year from the date of the termination of his employ- 
ment by appellant. A copy of the contract was made 
a part of the cause of action. The compensation of ap- 
pellee was $150 per week; an annual bonus of $5,000 
for each year if the sales of appellant were not less than 
its sales for the year immediately preceding the com- 
mencement of the contract and if the margin of gross 
profit of appellant on its sales was not less than the mar- 
gin of gross profit received by it for the year immediately 
preceding the commencement of the contract; and an 
additional yearly bonus of 2 percent of gross profit on 
sales of appellant in excess of $500,000 per year if its 
sales were increased to that amount for any year during 
the employment of appellee and if the percentage of gross 
profit of appellant should not be less than the percent- 
age of gross profit received by it on its sales the year 
next preceding the commencement of the contract. Ap- 
pellee entered upon the performance of the duties of 
his employment April 16, 1951; faithfully and compe- 
tently performed all things required of him to be done; 
and has been and is able, willing, and ready to fully per- 
form the contract of employment according to its re- 
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quirements. The appellant on or about September 15, 
1952, without cause, wrongfully terminated the em- 
ployment of and discharged appellee. During the periods 
covered by the written contract to and including the 
year ending April 15, 1954, the contingencies and con- 
ditions precedent to appellee being entitled to a bonus 
of $5,000 for each of the periods of April 15, 1952, to 
April 15, 1953, and April 15, 1953, to April 15, 1954, and 
appellee being entitled to an additional yearly bonus of 
2 percent on the amount of the gross sales of appel- 
lant in excess of $500,000 occurred and were satisfied but 
no part thereof has been paid to appellee. The weekly 
salary was paid to appellee according to the contract to 
September 15, 1952. The amount claimed due appellee 
on the first cause of action is stated. 

The second cause of action of appellee is based on these 
claims: In March 1951 the parties made a separate and 
independent oral agreement that appellee would be paid 
expenses of traveling from Lincoln to Fair Lawn, New 
Jersey, where his family resided, and the expenses of 
transporting appellee, his family, and his household 
furnishings from Fair Lawn, New Jersey, to Lincoln. 
The agreement was made by appellant with appellee as 
an inducement of his execution of the written contract 
described in the first cause of action and the consider- 
ation for the oral agreement was the promise of appellee 
to enter into the written contract. Appellee relied on 
the oral agreement and incurred the expenses and costs 
contemplated by it, the amount of which is stated. 

The third cause of action of the petition of appellee was 
dismissed in the trial court because of insufficient evi- 
dence. The judgment of dismissal has become final 
and no further mention of it will be made. 

The answer of appellant to the first cause of action 
of appellee consists of the following: Admission of its 
corporate existence and capacity as claimed by ap- 
pellee and that the exhibit attached to the petition is a 
copy of the written contract of the parties made under 
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date of October 24, 1951, a denial of all other matters 
asserted in the first cause of action, and affirmative de- 
fenses which will be detailed if required later herein. 
The answer of appellant to the second cause of action 
admitted its existence and corporate capacity as claimed 
by appellee and denied all other statements made there- 
in. The reply of appellee was a denial of all new mat- 
ter contained in the answer of appellant. 

The trial of the case resulted in a general verdict for 
appellee and against appellant for the gross amount of 
$43,443.40. The motion of appellant for judgment not- 
withstanding the verdict or, in the alternative, for a new 
trial, was filed May 13, 1954. It was argued and sub- 
mitted to the court and thereafter on January 31, 1956, 
the district court by order of that date set aside and 
vacated all of the verdict of the jury in excess of the 
sum of $9,398.60 and rendered judgment in favor of 
appellee and against appellant on the first cause of ac- 
tion in the sum of $8,462 and on the second cause of action 
the sum of $936.60, a total of $9,398.60 with interest 
thereon at 6 percent per annum from May 4, 1954. 

Violet Gradwohl, referred to herein as Mrs. Gradwohl, 
was the president of appellant. She was in New York 
in March of 1951 in the interest of the corporation, dis- 
playing dolls at the annual toy fair. She had under con- 
sideration the employment of a production manager for 
the factory of appellant at Lincoln. She met appellee 
and they had a general conversation on March 20 or 21, 
1951. He gave her a printed statement of his background 
in management planning and coordinating over-all plant 
production operation and of his experience and accom- 
plishments as plant manager in two locations for con- 
siderable periods of time. Mrs. Gradwohl said that 
she was president of appellant and that she intended 
to employ a plant manager before she returned to Lin- 
coln. She asked appellee to contact her the next day 
and they would continue their conversation. They met 
as she suggested. Appellee testified that she said she 
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was looking for a good man who was qualified in manu- 
facturing and the over-all problem was discussed. She 
said she had a small factory and production in Lincoln; 
that she was not able to produce all of the orders she 
had for the 1950 Christmas business; that she had gross 
sales of $220,000 the previous year and she spoke of the 
margin or percentage of profit on the sales; that if he 
decided to accept employment by appellant, she would 
give him $150 per week, a $5,000 bonus each year for a 
3-year period if he got the business up to $500,000, and 
an additional bonus on a gross profit set-up of 2 percent 
of the gross profit on the volume in excess of the first 
$500,000; that the gross profit was to be 50 percent of 
the gross business; that she would pay the expense 
of three round trips from New York to Lincoln and re- 
turn and the moving expenses of appellee and his family 
from Fair Lawn, New Jersey, to Lincoln; that she would 
allow appellee a month’s vacation with pay each year; 
and that when appellee came to Lincoln and started work 
for appellant she would have her attorney, Mr. Gins- 
burg, “draw up a written agreement concerning every- 
thing that we determined in her room in the Hotel 
New Yorker.” 

Appellee came to Lincoln, made the investigation he 
desired, accepted the offer he claims Mrs. Gradwohl 
made in New York, and on April 3, 1951, returned to his 
home in Fair Lawn, New Jersey. He said he was paid for 
the expense of that trip. He returned to Lincoln April 
15, 1951, and commenced his employment by appellant 
April 16, 1951, in the capacity stated in the written 
contract. 

The first draft of the written contract was prepared 
by Mr. Ginsburg. A copy of it was delivered to appellee 
and he had it for at least 3 days, consulted with his 
attorney in reference to it, and returned it to Mr. Gins- 
burg with suggestion for a change in it. The final draft 
of the contract, a copy of which is attached to the peti- 
tion, was prepared by Mr. Ginsburg as appellee re- 
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quested. It was approved and executed by the parties 
to it. It bears date October 24, 1951, but was to be 
effective as of April 15, 1951, as recited therein. Ap- 
pellee testified that the intention was to include in the 
written contract all of the terms of the agreement made 
by him with appellant and that the written contract does 
that. Appellee made no representation or claim to Mr. 
Ginsburg about appellant having agreed to pay appellee 
for travel or moving expenses when Mr. Ginsburg was 
receiving information and instruction concerning the 
terms and provisions of the contract preliminary to pre- 
paring it; neither did appellee mention that he claimed 
that there was such an agreement at the time he sug- 
gested to Mr. Ginsburg a change in the first draft of 
the written contract or at any other time. Appellee 
testified that he made no claim for moving expense of 
himself and his family to Lincoln before he filed this 
lawsuit October 22, 1952. 

Mrs. Gradwohl testified that she made no agreement 
with appellee to pay him any travel expense or any 
expense of moving his family to Lincoln except she 
agreed to pay the expense of his trip to Lincoln to in- 
vestigate concerning the proposed employment; that if he 
decided to enter the employ of appellant she would pay 
the plane fare back to New Jersey from Lincoln; and that 
she paid appellee exactly what she agreed in this respect. 

The proof does not sustain the contention of appellee 
that the alleged oral agreement concerning the travel 
expense, the expense of transportation for his family, 
and the cost of transporting his household furnishings, 
as pleaded in the second cause of action, was a collateral 
oral contract separate and distinct from and independent 
of the written contract made by the parties; that the 
parol agreement was the inducement of appellee ex- 
ecuting the written contract; and that the execution of 
it by him was the consideration for the oral agreement. 
The evidence is convincing that the negotiations had 
by the parties concerned the single matter of the employ- 
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ment of appellee by appellant and the offer made by 
appellant to appellee concerning it consisted of one con- 
versation had in New York. The obligation of appellant 
to appellee if he accepted the offer and performed the 
duties it required was, as testified by appellee, enumer- 
ated in that conversation as a connected whole, namely, 
weekly salary, bonuses upon certain conditions, travel 
expenses incurred by appellee, and the cost of moving 
his family and household furnishings from New Jersey 
to Lincoln. It is true there is disagreement of the parties 
as to how much travel expense appellant was obligated 
to pay appellee and as to any liability of appellant to 
appellee for the expense of his moving his family and 
household furnishings but whatever was said concerning 
these was said in that one conversation which constituted 
the negotiations for the employment of appellee by 
appellant. Whatever was the offer there made was the 
subject matter concerned in and evidenced by the writ- 
ten contract subsequently made and acted upon by the 
parties. It was the understanding at the conclusion of 
the negotiations in New York that if appellee accepted 
the offer made him by Mrs. Gradwohl after he had made 
an investigation in Lincoln, everything comprehended 
in the offer would be made the subject of a written con- 
tract of the parties to be prepared by Mr. Ginsburg who 
was referred to as her attorney. The written contract 
was prepared in October of 1951 after appellee had dis- 
cussed what it should contain with Mr. Ginsburg. A 
draft of the contract was given appellee. He had it for 
several days, consulted his attorney concerning it, and 
suggested a change in it which was made when the con- 
tract was finally written. Appellee at that time made 
no claim of the now-asserted oral agreement concerning 
travel and moving expense. He testified at the trial 
that it was the intention of the parties that the written 
contract should express and evidence the whole of the 
agreements of the parties and that the contract prepared 
and executed does that. He also testified that he made 
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no claim for moving expenses until he filed the lawsuit 
on October 22, 1952. 

Appellee may not extract from negotiations resulting 
in his employment an understanding which he claims 
was arrived at by the parties concerning his travel and 
moving expense and frame a cause of action thereon in- 
dependent from and in disregard of the written con- 
tract of the parties subsequently made which concerns 
the subject matter of the negotiations. The understand- 
ing of the parties resulting therefrom may not be thus 
fragmentized. Whatever was said by the parties con- 
cerning the travel and moving expense was, as shown 
by the testimony of appellee, a part of the conversation 
concerning and relating to his employment by appellant 
and any oral understanding by the parties concerning 
it should have been, and to be effective was required to 
be, included in the written contract. It is said in Hoer- 
ger v. City State Bank, 151 Neb. 321, 37 N. W. 2d 393: 
“Where negotiations take place between parties which 
result in their reaching an agreement in reference to the 
subject matter of the negotiations, and the parties re- 
duce their agreement to writing, sign and deliver the 
same, such writing, in the absence of fraud, mistake, or 
ambiguity in the writing, constitutes the best and only 
competent evidence of the contract.” 

The following is contained in Annotation, 33 A. L. R. 
2d 968: “All oral negotiations or stipulations between 
the parties, preceding or accompanying the execution of 
the written instrument, are regarded as merged in it, 
and the instrument is treated as the exclusive medium of 
ascertaining the agreement of the parties to it. * * * 
The reason for this rule is that it is only reasonable, 
where parties have entered into a written agreement, to 
suppose that they have introduced into the instrument 
every material term and circumstance; and, consequent- 
ly, all parol testimony of conversations made by either 
of them, whether before or after, or at the time of, the 
completion of the contract, will be rejected. * * * With 
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respect to the first-mentioned theory (adding by parol 
evidence to the contract evidenced by writing), it has 
been well said that the rule forbids to add by parol 
where the writing is silent, as well as to vary where it 
speaks, that generally it will be presumed that the par- 
ties have introduced into the written contract every 
material item and term, and that parol evidence connot 
be admitted to add another term to the agreement, al- 
though the writing contains nothing on the particular 
feature to which the parol evidence is directed.” See, 
also, Barkalow Bros. Co. v. English, 159 Neb. 407, 67 N. 
W. 2d 336; Ford v. Luria Steel & Trading Corp., 192 F. 
2d 880; 20 Am. Jur., Evidence, § 1099, p. 958. 

The second cause of action has not been brought with- 
in any exception to the general doctrine expressed in 
and sustained by the above authorities. The record 
does not sustain the second cause of action. The sub- 
mission of it to the jury was erroneous and prejudicial. 
The recovery allowed appellee thereon cannot be sus- 
tained. 

Appellee was employed by appellant as plant manager 
of its factory in Lincoln to superintend it and to look 
after the production, manufacture, and shipping of prod- 
ucts sold by it in the conduct of its business. The serv- 
ice of appellee, because of the contract of employment 
with appellant, commenced April 16, 1951, and continued 
at the Lincoln factory until it was totally destroyed, ex- 
cept the records of appellant, December 15, 1951. The 
business of appellant was the manufacture of quality 
dolls, doll garments, and accessories consisting of stock- 
ings, shoes, and many other items that were appropri- 
ate for the many and various types of dolls that were 
made by appellant. The objective was to produce and 
market a doll that would look as nearly as possible like 
a real child and for which clothing and accessories were 
available and of such a nature that they could be put 
on the doll and changed by a child. This idea was devel- 
oped by Mrs. Gradwohl commencing in 1946. Appellant 
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was incorporated in 1948 and it thereafter conducted 
the business as a quality production until its factory was 
destroyed by fire in December of 1951. In January 
1952 appellant secured and equipped a small plant in 
Lincoln in which it resumed the making of doll garments 
and clothing. It did not have space or capacity for any 
other department of the normal activity of the appellant. 

A site for a factory and a building thereon were pur- 
chased by Mrs. Gradwohl in Apple Valley, California, 
about the first of March 1952, and she then made ar- 
rangements to have the building put in proper condition 
for and equipped as a plant in which the business for- 
merly conducted in Lincoln could be pursued. Produc- 
tion of dolls was commenced at the California plant 
about May 10, 1952. There were some dolls ready for 
shipment about May 15, 1952. The first shipment of 
dolls was made from there about May 26, 1952. The 
plant commenced operations with 6 or 7 employees. The 
number was soon increased to about 20 but they were 
new employees with substantially no experience or train- 
ing for the work to be done. Many problems developed 
that made any production almost impossible. The situ- 
ation did improve and about the middle of June 1952 
the number of employees had increased to about one- 
third as many as were employed at the time of the fire 
in December 1951 but at that time other difficulties arose. 
Production slowed down, employees were laid off, and 
production substantially ceased. There was a delay 
then until July 5 or 6, 1952. Appellee was from about 
May 10, 1952, to July 10, 1952, production manager of 
the plant at Apple Valley, California. A new production 
man was placed in charge of the plant on July 10, 1952. 
Appellee was made receiving and shipping clerk and was 
permitted to interview applicants for employment but 
the new manager decided if the applicant should be em- 
ployed and if engaged where he would work. Appellee 
continued in this capacity until September 15, 1952, on 
which date his services were discontinued and he then 
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left and did not return to the plant. He thereafter had 
no connection with or knowledge of the business. The 
business conducted in California commencing in May 
1952 referred to above was by a partnership consisting 
of Violet Gradwohl and Grace Hast, the name of which 
is Terri Lee of California. : 

Appellee, prior to his employment by appellant, was 
for 3 years plant superintendent of a company in New 
Jersey that manufactured a general line of toys and 
games. He was also employed by a company and be- 
came and was for several years manager of its Long Is- 
land City, New York, factory. This company also made 
toys and games. The character and scope of the specific 
duties performed by him in these two engagements are 
not mentioned in the record. It is not shown that ap- 
pellee had any instruction or training in cost account- 
ing. He had not before the employment concerned in 
this case had any experience in the making and dispos- 
ing of articles of the kind and character of those pro- 
duced and sold by appellant. The materials and sup- 
plies required by appellant in the conduct of its busi- 
ness were purchased by Mrs. Gradwohl or by her im- 
mediate direction. She decided what appellant would 
obligate itself for in this regard, she determined what 
appellant should receive for any item it sold, and she 
controlled the labor employed and the compensation paid. 
Appellee fixed no prices, made no sales, and produced 
no customer. These were matters in the exclusive prov- 
ince of Mrs. Gradwohl. In short, the policies, practices, 
and activities of appellant were determined by her and 
her decisions and directions were final. The obligation 
of appellee in reference to these was only to perform 
her directions and decisions insofar as they operated 
in his sphere of employment. The knowledge appellee 
had of the business operations of appellant as a manufac- 
turing concern was limited to the contact he had with 
them during the brief periods of April 16, 1951, to De- 
cember 15, 1951, and from May 10, 1952, until September 
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15, 1952, under the circumstances recited above. 

The contract of the parties was that appellant em- 
ployed appellee for a period of 3 years commencing April 
16, 1951, as plant manager of the factory of appellant 
in Lincoln, Nebraska; that appellee agreed to serve ap- 
pellant as such plant manager, devote his time and best 
efforts to the superintendence of the factory, and look 
after the production, manufacture, and shipping of prod- 
ucts sold by appellant in its business to its best advan- 
tage and interest; and that the compensation to be paid 
appellee by appellant was $150 per week, an annual 
bonus of $5,000 if its sales and the margin of gross profit 
were not less than during the year preceding the going 
into effect of the contract, and, if its sales were increased 
to $500,000 per annum, appellee should receive from 
appellant an additional bonus of 2 percent of the gross 
profit of appellant on sales over $500,000 if its percent- 
age of gross profit was not less than its percentage of 
the gross profits received on its sales for the year pre- 
ceding the commencement of employment of appellee 
as evidenced by the contract. Appellee was paid the 
weekly salary to September 15, 1952, as required by the 
contract. He was paid $5,000 referred to by him as his 
first-year bonus in this manner: Two-fifths thereof 
October 15, 1951; “The second part of my bonus was 
paid to me on December 15, 1951, and then the last of 
the bonus was paid early the following year” (1952). 
The $5,000 was obviously not paid after or because of 
a determination of the amount of the sales and the margin 
of gross profit the first year of the employment of ap- 
pellee because appellant operated on a fiscal-year basis 
ending March 31 of each calendar year of which appel- 
lee was advised and in which he concurred. The contract 
conditions made it impossible to determine, when the 
three installments were paid appellee aggregating $5,000, 
that an annual bonus of $5,000, or any bonus, was or 
would be due appellee. These things could not be as- 
certained until after March 31, 1952. There has been 
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no amount paid appellee by appellant because of the 
contract in addition to the weekly salary and the $5,000 
discussed above. 

The contract made it necessary to determine by some 
method the amount of the sales of appellant during its 
fiscal year ending March 31, 1951, and its margin of 
gross profit for that period; likewise the gross sales and 
margin of gross profit for each fiscal year thereafter had 
to be determined. This was discussed by the parties 
when the matter of a bonus to appellee was considered 
and specified. Mrs. Gradwohl advised appellee that 
appellant had an accountant, Dana F. Cole, and that he 
supervised the books of appellant. Nothing was said 
concerning any change in the bookkeeping set-up of ap- 
pellant or the manner of computation of gross profit. 
The books were to be continued to be kept by Dana F. 
Cole just as they had been in the past. The percentage 
of margin was a matter of bookkeeping and appellee 
understood that the percentage of margin of profit rea- 
lized by appellant would be determined by Dana F. Cole 
on a fiscal-year basis. 

Dana F. Cole set up the bookkeeping system for ap- 
pellant when it was incorporated in 1948, has since had 
supervisory charge of the books, and has made compu- 
tations and determined the gross margin realized by ap- 
pellant from its business. There has been no change in 
his procedure in this regard. He has been a public ac- 
countant in Lincoln for about 37 years; maintains a place 
of business in the Stuart Building in Lincoln; has a 
staff of from 12 to 18 persons in his employ; does public 
accounting consisting of auditing and setting up books; 
advises on all types of management problems, cost ac- 
counting, and supervision of cost accounting; determines 
gross margins of profit on sales; and does income tax 
work. He is professor of accounting at the University 
of Nebraska. He has taught accounting and tax work 
at the University since 1915 except as he was interrupted 
by military service. He has written and had published 


846 NEBRASKA REPORTS [VoL. 163 


Bitler v. Terri Lee, Inc. 


several books referred to as accounting and laboratory 
manuals. He is and has been accountant and auditor 
for appellant since its inception. His services for it have 
included designing the accounting plans, preparing and 
making interim and annual reports, preparing tax re- 
turns, making regular accounting audits prepared for 
annual statement purposes and for tax purposes, and 
aided in the organization and reorganization of com- 
panies. He has been and is familiar with the books of 
the company, the items that go into the sales made 
by it, the items that enter into the cost of the manu- 
facturing done by the company, and the items consti- 
tuting the gross margin resulting from its operations. 

There were organized during the period commencing 
in May 1952 until September 30, 1953, by Mrs. Gradwohl 
and others, a partnership and five corporations. Mrs. 
Gradwohl was a member of the partnership and was pres- 
ident of each of the corporations. This was done for 
business reasons not important to be here reviewed and 
detailed. It is sufficient for this case that it was stipu- 
lated that for the purposes of this action appellee was 
permitted to consolidate the sales of these organizations, 
the sales of appellant, and all the gross profit thereof 
for each applicable year. Dana F. Cole has been the 
accountant for the partnership and the five corporations 
mentioned since the organization of each of them. 

Appellee, by cross-examination of Dana F. Cole, in- 
troduced information which he had secured from the 
books of appellant as follows: 

The gross sales of Terri Lee Doll Factory for the fiscal 
year ending June 30, 1953, were $26,528.09. The cost 
of producing the goods sold was $14,843.11. The margin 
of gross profit was 44.05 percent. The gross sales of this 
company from July 1, 1953, to March 31, 1954, were 
$39,800.93. The cost of producing the goods sold was 
$18,488.89. The percentage or margin of gross profit 
was 53.55 percent. 

The gross sales of Ray Sheen Wig Corporation for the 
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fiscal year ending August 31, 1953, were $82,940.20. The 
cost of the goods sold was $52,688.42. The margin of 
gross profit was 36.47 percent. The gross sales of this 
company from September 1, 1953, to March 31, 1954, 
were $42,418.80. The cost of the goods sold was $30,- 
057.71. The margin of gross profit was 29.14 percent. 

The gross sales of Connie Lynn Manufacturing Cor- 
poration for the fiscal year ending September 30, 1953, 
was $193,893.17. The cost of the goods sold was $139,- 
749.15. The margin of gross profit was 27.92 percent. 
Gross sales of this corporation for the period of October 
1, 1953, to March 31, 1954, were $75,548.09. The cost 
of the goods sold was $63,080.45. The margin of gross 
profit was 16.50 percent. 

The gross sales of Terri Lee Sales Corporation for the 
period ending March 31, 1954, were $1,301,587.91. The 
cost of the goods sold was $1,033,099.53. The margin of 
gross profit was 20.63 percent. 

The gross sales of Terri Lee Fashions for the period 
ending March 31, 1954, were $259,455.60. The cost of 
the goods sold was $175,758.02. The margin of gross 
profit was 32.25 percent. 

The gross sales of Terri Lee of California, a partner- 
ship, for the fiscal year ending April 30, 1953, were $696,- 
290.05. The cost of the goods sold was $460,067.99. The 
margin of gross profit was 33.93 percent. The gross sales 
of this company from May 1, 1953, to March 31, 1954, 
were $527,189.07. The cost of the goods sold was $442,- 
947.46. The margin of gross profit was 15.98 percent. 

Appellee also adopted and introduced in the record 
the determination of the accountant made from the 
books of appellant that the sales of Terri Lee, Inc., the 
appellant, for the fiscal year ending March 31, 1951, 
were $223,097 and its sales for the fiscal year ending 
March 31, 1952, were $557,504.56. Appellee did not 
place in the record the cost of the production of the 
goods sold by appellant during either of these periods 


848 NEBRASKA REPORTS [Vox. 163 


Bitler v. Terri Lee, Inc. 


as determined by the accountant from the books of 
appellant. 

The accountant testified in detail concerning the cost 
of producing the goods sold by appellant during these 
periods as evidenced by and determined from its books. 
He said: The sales of appellant for the fiscal year end- 
ing March 31, 1951, were $223,097.34. The cost of the 
goods sold was $133,817.07. The gross margin was 
$89,280.27. The percentage of gross profit was 40.02 
percent. He arrived at the cost of the goods sold in 
this manner: He added the beginning inventory, 
$16,570.03; the purchases, $81,096.05; and freight, 
$3,318.80. From the total of these, $100,984.88, he sub- 
tracted the ending inventory, $31,676.06, resulting in a 
balance of $69,308.82, to which he added labor expense 
of $44,696.53 for a total of $114,005.35. He added to the 
last amount depreciation on machinery and equipment, 
$2,693.46; packing and handling, $6,630.95; factory sup- 
plies, expenses, and direct supplies used in factory for 
repair, $5,044.01; and royalties, $5,443.30, or $19,811.72, 
and arrived at the sum of $133,817.07 as the cost of pro- 
ducing the goods sold during the fiscal year ending 
March 31, 1951. The sales of appellant for the fiscal 
year ending March 31, 1952, were $557,504.56. The cost 
of the goods sold was $412,443.56. The gross margin 
was $145,061 and the percentage of the margin was 26.02 
percent. The accountant analyzed the precedure and 
method of arriving at the cost of the goods sold during 
this period as he did for the fiscal year ending March 
31, 1951, and detailed above. This procedure and method 
were consistent and identical with the accounting pro- 
cedure and method used by the accountant in the work 
done for appellant through the years of its existence 
and for the other companies referred to above since their 
organization. The same method and procedure were 
used by the accountant in arriving at the matters con- 
cerning which he testified in this case. The figures and 
amounts given by the accountant were the ones used and 
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included in the annual income tax returns made by the 
companies. 

There was a recovery in 1952 of insurance by appel- 
lant on account of the loss of its factory by fire December 
15, 1951, and the propriety of including any part of it 
in the consideration of the margin or percentage of 
gross profits is disputed. It is not important to resolve 
this problem because if the proportionate part of the in- 
surance money received which might be allocated to the 
gross margin of that year is added to it, the total would 
be $213,831.98 instead of $145,061 as determined by the 
accountant and the total percentage would thereby be 
increased to 34.14 percent instead of 26.02 percent. 

The accountant testified that the sales of appellant 

for the fiscal year ending March 31, 1953, were $426,- 
772.04, the cost of the goods sold was $332,187.87, the 
gross margin was $94,584.17, and the percentage was 
22.16 percent. If the proportionate part of the insurance 
money received by appellant which might be allocated 
to the gross margin for the fiscal year ending March 
31, 1953, as the accountant testified, is added to it, the 
total gross margin would be $126,472.09 instead of $94,- 
584.17 and the percentage would thereby be increased 
to 27.57 instead of 22.16 percent. 
’ ‘The accountant consolidated the figures he had given 
of actual sales and actual gross margins of all the com- 
panies that had fiscal years ending in 1953 and thereby 
he found that the sales of the group amounted to $1,- 
426,423.55, that the gross margin was $426,897.01, and 
the percentage of margin was 29.93 percent. He made 
another consolidation of the total amount of all sales 
and the total of all gross margins he had given in his 
testimony for the entire period involved and this shows 
total sales of $2,522,080.45, a total gross margin of $534,- 
039.47, and a percentage margin of 21.17 percent. 

Appellee relies almost exclusively on his testimony as 
evidentiary basis for his conclusion that the conditions 
of the contract of employment have been complied with 
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and that he is entitled to each of the bonuses specified 
in the contract. His testimony, insofar as it was in- 
tended to establish cost of production, margin of gross 
profit, and percentage of gross profit, is unsupported by 
any record, data, or corroboration. The facts elicited by 
appellee by cross-examination of Dana F. Cole, the ac- 
countant, on these subjects are contradictory of the testi- 
mony and contention of appellee. He boldly and posi- 
tively asserts that he kept a record of the cost of goods 
sold and the sales. He did not exhibit or attempt to 
place in evidence such a record during the trial of the 
case. He was asked at the trial if he kept records of 
any kind of the production during the period between 
April 16 (1951) and December 15 (1951). His answer 
was: “I kept my own record in my wallet of the amount 
of business we shipped each day, and each day, if we 
would ship $6,000.00, I’d add it to the previous total for 
that particular month.” This is the only mention in 
the record of this case that has been found of any claim 
that appellee made a record of any kind concerning any 
part of the business of appellant while he was employed 
by it. The evidence of appellee just quoted makes no 
mention of any record made or kept by him “of the 
cost of goods sold.” He did not produce or offer any 
record or other data from which the “cost of goods sold,” 
the margin of gross profit, or the percentage of margin 
of gross profit could be determined except the informa- 
tion given by the accountant referred to above. 

The determination of the cost of production of manu- 
factured goods, the gross margin, and the percentage of 
gross profit of the organization concerned would gen- 
erally and logically be expected to be done from the 
books in which were recorded the facts of its day-to-day 
transactions and activities and according to usual and 
ordinary accounting practices. The record in this case 
shows quite clearly a definite understanding and con- 
templation of the parties to the contract that such a pro- 
cedure should obtain in this instance. This is even recog- 
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nized by appellee. In the consideration of the contem- 
plated employment of him by appellant the facts were 
discussed that it had an accountant; that he had set up 
the bookkeeping system used by appellant; that he had 
supervised and surveyed the books of appellant from 
time to time; that he had done all of the accounting and 
auditing work for appellant; that he prepared all its 
financial statements, reports, and tax returns; and that 
he had made computations of its gross margin of profit 
and the percentage thereof. It was understood that the 
books of appellant would continue to be kept by the 
accountant as in the past, that the matter of determining 
the percentage of margin of profit of appellant was a 
matter of bookkeeping, and that appellee understood 
that it would be done in the future by Dana F. Cole, the 
accountant, as he had done it in the past. It is con- 
vincingly certain in this case that the parties did not 
contemplate that such matters as gross sales, gross mar- 
gins of profit, or the percentage thereof of appellant 
should or could be decided on information and data less 
definite, certain, and satisfactory than the information 
and evidence contained in its books kept in the ordinary 
course of its business. The law requires the best evi- 
dence available. A claimant of substantial damages 
must, to prevail, furnish appropriate data to enable the 
trier of fact to find the amount of damages with reason- 
able certainty and exactness if the evidence of dam- 
ages or the amount thereof are susceptible of definite 
proof. They may not be established by conjecture, 
speculation, or doubtful proof. 

The record of the financial operations of appellant was 
available in its books. Appellee examined the account- 
ant of appellant very extensively as to information he 
had secured from the books. All the definite amounts 
of sales of goods by appellant put in the record by ap- 
pellee were precisely the amounts the accountant dis- 
closed in his testimony were recorded in and evidenced 
by the books of appellant on that subject but appellee 
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elected to attempt to evade the additional information 
contained in the books of appellant and testified to by 
the accountant directed to the cost of the production 
of the goods sold, the margin of gross profit, and the 
percentage thereof. No objection has been made and 
no issue raised that the books and records of appellant 
presented at the trial through the accountant were not 
fair, accurate, complete, or a correct representation of 
the activities of appellant. The data furnished from the 
books, the integrity of which has not been challenged, 
cannot be overcome by conclusions, speculations, pro- 
jections, or theorizing such as appellee has offered in this 
case. The matter of sale of goods by appellant, cost of 
producing the goods sold, the margin of gross profit, 
and the percentage of gross profit are matters that ad- 
mit of reasonably exact calculation under the circum- 
stances of this case. 

Reference is made by appellee to the fact that he con- 
tends that the additional bonus of 2 percent was based 
on gross profits of appellant being figured at 50 per- 
cent of the gross sales. This basis is employed in this 
respect in his computations in this case. Proof of this 
contention does not appear in the record except in the 
unsupported statement of a conclusion by appellee. 
There is no evidence that it was a representation or 
obligation as to what the gross profit had been in the 
past or would be in the future. Appellee says the “mar- 
gin of profit or percentage was 50% or less” for the fiscal 
year ending March 31, 1951. This is the character of 
uncertainty, speculation, and statements of conclusions 
upon which appellee rests his case. The uncontradicted 
evidence of the record is that the percentage of gross 
profit of appellant for the fiscal year ending March 31, 
1951, was 40.02 percent. This was established by its 
books. The purpose and attempt of appellee, without 
any knowledge of the facts, are to make it appear that 
the percentage of gross profit for that year was 50 
percent. The statement of Mrs. Gradwohl made before 
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the end of that fiscal year does not clash with the fact 
that the actual percentage of gross profit was 40.02 per- 
cent. Appellee testified only that “she estimated the 
gross profit to be 50%” for the year ending March 31, 
1951. 

The testimony of appellee, in an attempt to establish 
compliance with conditions precedent of the contract of 
employment relative to the matter of bonus, was pointed 
to gross mark-up for an individual doll. It did not pur- 
port to cover gross margin on sales. The two are en- 
tirely different things. Gross margin on sales of manu- 
factured goods must include overhead and selling ex- 
pense of the year’s operation. Appellee was asked what 
was the average profit on dolls and his answer was: 
“The gross profit on a doll was at least 50%.” (Empha- 
sis supplied.) Likewise, when he was asked how he 
computed gross margin of profit on sales, he said it is the 
cost of goods sold deducted from the gross sales but 
when the inquiry was made as to how he arrived at the 
cost of the goods sold he replied: “The cost of the goods 
sold includes the cost of the item, cost of material, and 
cost of the labor.” (Emphasis supplied.) The method 
attempted by appellee violated recognized accounting 
procedure. The accountant testified that it is improper 
to consider each article by itself in ascertaining gross 
margin and that it requires a consideration of the over- 
all picture as between total sales and the arrived-at cost 
of the goods sold in order to determine gross margin. 
It is the actual result sustained during a period of time, 
usually the fiscal year of the company. 

Appellant had business interruption insurance when its 
factory was destroyed December 15, 1951. There was 
evidence that an adjustment of this was made on the 
basis of the payment of $73,000 to appellant. Appellee 
was asked if he could calculate the amount of gross 
profit that $73,000 received from the business interrup- 
tion insurance would represent. He was permitted, over 
comprehensive and proper objections, to testify that the 
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figure was $300,000. He was allowed to testify that 
based on $300,000 worth of production that would have 
occurred in the balance of December, January, February, 
and March, the fiscal year ending March 31, 1952, the 
gross profits would be 50 percent of the gross sales or 
$150,000 and that 2 percent of that is $3,000 which is his 
bonus based on his agreement of 2 percent of the balance 
over and above the $500,000 figure. It hardly requires 
argument or authority to conclude that this was without 
foundation, was speculative, a conclusion, inadmissible, 
and prejudicial. 

An inquiry was made of appellee if he could give the 
jury a picture of the production record of the company 
in California as of September 15, 1952. He answered 
by saying he would have to estimate; that he could not 
give an exact picture. He later said, presumably as an 
estimate but not as a fact that he knew, that 35,000 dolls 
were produced in California at the Apple Valley plant 
from May 15, 1952, to September 15, 1952, and this 
number at $8 a doll would be $280,000. He was asked 
what appellant charged for a doll and he said dolls 
ranged from $6 to $295. When asked what the gross 
profit on the dolls was he said it exceeded 50 percent. 
This evidence had no probative value as to what the sales 
were, what the cost of production of the goods was, or 
what the margin of gross profit or the percentage of gross 
profit was. Appellee discontinued his employment by 
appellant on September 15, 1952, and left its place of 
business. He did not return thereafter and had no con- 
tact with or knowledge of the affairs or activities of ap- 
pellant. The only evidence of its operations thereafter 
is the testimony of the accountant and it in no way sus- 
tains any claim of appellee. 

The proof of damages because of breach of a contract 
must be made with a reasonable degree of certainty. The 
damages, to be recoverable in such a case, must not be 
remote or speculative. There must be sufficient data 
produced by the claimant to permit a determination with 
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reasonable certainty of the loss occasioned by the breach 
relied upon. 

In Harper v. Young, 139 Neb. 624, 298 N. W. 342, it is 
said: “The rule is that damages which are uncertain, 
contingent, conjectural, or speculative, cannot be made 
the basis of a recovery, whether applied to the existence, 
nature, or proximate cause thereof. 17 C. J. 753; 15 Am. 
Jur. 409, sec. 19; Williams v. Hines, 109 Neb. 11, 189 
N. W. 623.” 

It is stated in Gallagher v. Vogel, 157 Neb. 670, 61 N. 
W. 2d 245: “In such an action, the plaintiff will be 
called upon, in order to recover substantial damages, to 
furnish such data to enable the court, with a reasonable 
degree of certainty and exactness, to estimate the actual 
damages, and if he fails to do this he can recover only 
a nominal sum.” 

Restatement, Contracts, § 331, p. 515, states the rule: 
“Damages are recoverable for losses caused or for profits 
and other gains prevented by the breach only to the ex- 
tent that the evidence affords a sufficient basis for esti- 
mating their amount in money with reasonable cer- 
tainty.” 

It is declared in Paxton & Gallagher v. Vadbonker, 1 
Neb. (Unoff.) 776, 96 N. W. 378: ‘Where damages are 
susceptible of actual computation, the amount thereof 
should not be left to conjecture.” See, also, Ricenbaw v. 
Kraus, 157 Neb. 723, 61 N. W. 2d 350; Snyder v. Platte 
Valley Public Power & Irr. Dist., 144 Neb. 308, 13 N. 
W. 2d 160, 160 A. L. R. 1154; O’Shea v. North American 
Hotel Co., 109 Neb. 317, 191 N. W. 321; 15 Am. Jur., 
Damages, § 20, p. 410; 25 C. J. S., Damages, § 28, p. 496. 
The evidence is insufficient to sustain a finding of com- 
pliance with the conditions precedent of the contract 
of employment relative to bonuses or to sustain recovery 
by appellee for any amount of bonus mentioned in the 
contract. 

Appellee claimed recovery of damages on his first 
cause of action as follows: $12,350 for weekly salary 
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from September 15, 1952, and interest thereon at legal 
rate; $10,000 for annual bonus for 2 years as provided 
in paragraph 2 of the contract and interest thereon at 
legal rate; $33,245.02 additional bonus as provided in 
paragraph 3 of the contract and interest on $3,760 of 
that amount at legal rate. Appellee claimed recovery 
on his second cause of action of $936.60. The verdict 
of the jury was for appellee in the gross amount of $43,- 
443.40. The district court denied the motion of appel- 
lant for judgment notwithstanding the verdict or, in 
the alternative, for a new trial; vacated all of the verdict 
except $9,398.60, consisting of $8,462 on the first cause 
of action and $936.60 on the second cause of action; and 
entered judgment for appellee in the sum of $9,398.60 
with interest from May 4, 1954, at legal rate. It is im- 
possible to determine from the record the amount the 
jury allowed recovery on any of the items of the first 
cause of action or how much, if any, it allowed on the 
second cause of action. The action of the trial court was 
incorrect. The motion of appellant for a new trial should 
have been sustained. 

The doctrine in this state in this regard is stated in 
Peacock v. J. L. Brandeis & Sons, 157 Neb. 514, 60 N. 
W. 2d 643: “Where it is clear that a verdict is excessive 
but there is no method by which the court can rationally 
ascertain the extent of the excess, a remittitur cannot be 
properly required since a remittitur would amount only 
to a substitution of the judgment of the court for that of 
the jury.” 

The cross-appeal of appellee should be and it is de- 
nied. The judgment should be and it is reversed and the 
cause is remanded to the district court of Lancaster 
County for further proceedings according to law. 

REVERSED AND REMANDED. 
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Mrs. Harry Masks, ALSO KNOWN aS PuHyLuis Masxka, 
APPELLEE, V. CLYDE C. STOLL, APPELLANT. 
81 N. W. 2d 571 


Filed March 1, 1957. No. 34072. 


1. New Trial: Appeal and Error. If the trial court gave no rea- 
sons for its decision in sustaining the motion for new trial, 
then the appellant meets the duty placed upon him when he 
brings the record here with his assignments of error and submits 
the record to critical examination with the contention that 
there was no prejudicial error. The duty then rests upon the 
appellee to point out the prejudicial error that he contends 
exists in the record and which he contends justifies the decision 
of the trial court. The appellant then in reply has the right, if 
he desires, of meeting those contentions. 

2: ‘Trial. In determining the sufficiency of the evidence to sustain 
a verdict, the evidence must be considered most favorably to 
the successful party, any controverted fact must be resolved in 

- his favor, and he must have the benefit of the inferences 
reasonably deducible from the evidence. 

3. Automobiles: Highways. When a person enters an intersection 
of two streets or highways he is obligated to look for approach- 
ing cars and to see those within that radius which denotes the 
limit of danger. If he fails to see a car which is favored over 
him under the rules of the road, he is guilty of contributory 
negligence sufficient to bar a recovery as a matter of law. If 
he fails to see an automobile not shown to be in a favored posi- 
tion, the presumption is that its driver will respect his right- 
of-way and the question of his contributory negligence in 
proceeding to cross the intersection is a jury question. 

Where two motorists approach an intersection 
at or about the same time, the driver approaching from the 
right at a lawful speed has the right-of-way, and he may 
ordinarily proceed to cross, having a legal right to assume 
‘that his right-of-way will be respected by the other party, but 
if the situation is such as to indicate to the mind of an ordi- 
narily careful and prudent person in his position that to proceed 
would probably result in a collision, then he should exercise 
ordinary care to prevent an accident, even to the extent of 
waiving his right-of-way. 

5. Automobiles. The lawfulness of the speed of a motor vehicle 
within the prima facie limits fixed is determined by the further 
test of whether the speed was greater than was reasonable and 
prudent under the conditions then existing. 

6. Negligence: Trial. Where different minds may draw different 
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conclusions from the evidence in regard to negligence, the ques- 
tion should be submitted to the jury. 

7. Trial. It is the duty of the trial court, without request, to 
instruct the jury on each issue presented by the pleadings and 
supported by evidence. A litigant is entitled to have the jury 
instructed as to his theory of the case as shown by pleadings 
and evidence, and a failure to do so is prejudicial. 


8. Statutes: Municipal Corporations. When a statute or a city 
ordinance is ambiguous or susceptible of two constructions, one 
of which creates absurdities, unreasonableness, or unequal oper- 
ation and the other of which avoids such a result, the latter 
should be adopted. 


APPEAL from the district court for Douglas County: 
WitiraM A. Day, Jupce. Affirmed. 


Fraser, Crofoot, Wenstrand, Stryker & Marshall, Rob- 
ert G. Fraser, and Albert C. Walsh, for appellant. 


Matthews, Kelley & Delehant and Martin A. Cannon, 
for appellee. 


Heard before Simmons, C. J., Carter, MESsMoRE, 
YEAGER, WENKE, and Bos.Laucu, JJ. 


MESSMoRrE, J. 

This is an action for damages brought in the district 
court for Douglas County by Mrs. Harry Maska, some- 
times known as Phyllis Maska, plaintiff and appellee, 
for injuries sustained by her when she was riding as a 
guest in an automobile being driven by her husband 
which collided with an automobile being driven by 
Clyde C. Stoll, defendant and appellant. The case was 
tried to a jury, resulting in a verdict for the defendant. 
The plaintiff filed a motion for new trial which was 
sustained. From the order sustaining the motion for new 
trial, the defendant appealed. 

The plaintiff’s amended petition charged the defendant 
with negligence as follows: In failing to keep a proper 
lookout for other vehicles upon the road, and particu- 
larly the vehicle being driven by the plaintiff’s husband; 
in failing to keep his automobile under proper control 
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and to make use of the instrumentalities at hand to do 
so; in failing to yield the right-of-way to the automo- 
bile being driven by the plaintiff’s husband; in driving 
at an unlawful and excessive rate of speed in view of 
the circumstances at said time, to wit: 35 miles an hour; 
and in failing to apply his brakes or do any other thing 
to avoid a collision. 

The defendant’s answer admitted that an accident 
happened and denied any negligence on his part. It fur- 
ther alleged that the sole and proximate cause of the 
collision was the gross negligence and want of care on 
the part of the driver and owner of the automobile in 
which the plaintiff was a passenger; and that if the plain- 
tiff sustained any resultant damages or injuries, it was 
through no fault or negligence on the part of the 
defendant. 

The accident occurred on Saturday, June 12, 1954, at 
or about 1:30 or 1:35 p.m., in the intersection of Hickory 
and Twenty-ninth Streets in Omaha. Hickory Street 
runs east and west and is paved with brick east of 
Twenty-ninth Street which runs north and south and is 
paved with asphalt. Hickory Street is about 24 feet 
wide east of Twenty-ninth Street and about 42 feet wide 
west of Twenty-ninth Street, and runs up a fairly steep 
grade to its intersection with Twenty-ninth Street. 
West of Twenty-ninth Street, Hickory Street is not quite 
as steep. Twenty-ninth Street is practically level, being 
slightly down grade to the south. The intersection of 
the two streets is level. At the time of the accident the 
weather was clear, the sun was shining, and the streets 
were dry. 

For convenience we will refer to the plaintiff’s driver 
as Maska and to his car as the Maska car; to the plaintiff 
as Phyllis; and to the defendant as Stoll and to his car as 
the Stoll car. 

Maska testified that on June 12, 1954, he and his 
wife Phyllis and their small son were going to South 
Omaha. Maska was driving his 1952 Buick. His wife 
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sat to his right and their son stood up between them. 
Maska was driving south on Twenty-ninth Street which 
intersects with Hickory Street in a residential district. 
There was a slight down grade to the south on Twenty- 
ninth Street. Hickory Street crosses Twenty-ninth 
Street at right angles. The grade on Hickory Street to 
the east and west is fairly steep. It comes up from the 
east into the intersection and then goes up to the west. 
There is a “slow” sign facing north on Twenty-ninth 
Street. As Maska drove south on Twenty-ninth Street, 
his speed was 20 miles an hour, and he slowed down 
some as he approached the intersection. He noticed a 
car going east on Hickory Street, which was to the 
west of the intersection. This car parked half-way up 
the block, and Maska kept on going. He thought he 
could see almost to the next intersection west, but could 
not see too far to the east for the reason that it was 
down grade. He looked to the east, and as he approached 
the intersection there was nothing visible to him from 
the east. After he had entered the intersection, he saw 
Stoll’s car about on the crosswalk on Hickory Street. 
Stoll’s car was somewhere in the crosswalk that parallels 
Twenty-ninth Street on the east side of the intersection. 
Maska also testified that he did not have much time to 
do anything. Stoll’s car was close enough that Maska 
knew he was going to be hit by it. He put his arm up 
in front of his son to hold him back, stepped on the 
brake, and there was a collision between his car and 
Stoll’s car. The right front fender of the Stoll car 
struck the Maska car on the side, moved it a short dis- 
tance, and it stopped in the intersection. Stoll’s car 
glanced off the Maska car and proceeded east, then 
turned south on Twenty-ninth Street and struck a car 
that was parked up against the crosswalk that goes 
across Twenty-ninth Street on the south side of the 
intersection where it stopped. After the impact the 
Maska car had moved between 5 and 10 feet. Neither 
car Jeft any skid marks. Maska talked to Stoll after the 
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accident, and believed that Stoll told him that he saw 
Maska, but it was too late to avoid an accident. Phyllis 
got out of the car. She was injured, and was helped by 
persons residing in the immediate vicinity. Maska fur- 
ther testified that at the northeast corner of the inter- 
section there was a hedge, 4 feet or a little higher, on 
the inside of the sidewalk. Hickory Street to the east 
of the intersection is considerably narrower than Twenty- 
ninth Street. Stoll did not reduce his speed at any time. 
Stoll’s right front fender struck back of the left front 
wheel of the Maska car. The frame of the Maska car 
was bent just back of the front wheel. The steering 
assembly and knee action on the car were damaged, ‘and 
the back fender was dented. Maska believed that the 
Stoll car had hit the front of his car and the back end 
of the Stoll car swerved against the back end of the 
Maska car. The hood of the Maska car flew off and lit 
upon the sidewalk. The Maska car was not driveable, 
and was towed away. 

On cross-examination Maska testified that he lived 
on Park Avenue, the next street west of Twenty-ninth 
Street. He had been in Omaha for about 2 months. He 
had been over Twenty-ninth Street a few times and was 
rather familiar with it. There was not much traffic 
as he approached the intersection. When he was about 
30 feet north of the crosswalk, he glanced to the right 
and saw a car pull up to the curb and stop. In a depo- 
sition taken before trial he testified that he was not sure 
he applied his brakes, that everything happened suddenly. 
He heard no sound of brakes being applied or of a horn 
or other signal. He did not honk his horn. He remem- 
bered telling the police that he was going 20 to 25 miles 
an hour, and was going the same speed at the time of 
the collision. He believed he told Stoll that he did not 
see him until just a short time before the accident. It 
was just a “fleeting moment” until Stoll’s car hit his 
car after he saw the Stoll car. 

Stoll testified that he lived in Nebraska City, and on 
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June 12, 1954, he drove his 1946 model Ford club coupé 
to Council Bluffs to visit his wife’s aunt and uncle, Mr. 
and Mrs. Joseph Childers. They decided to go to the 
races in Omaha, leaving Council Bluffs a few minutes 
before 1 pm. Mrs. Childers sat to Stoll’s right in the 
front seat, and Mr. Childers on the right side in the 
back seat. Stoll was not familiar with Twenty-ninth 
Street or Hickory Street. He had never been to the 
races in Omaha, and Mr. Childers was directing the route 
for him to travel to avoid heavy traffic. Stoll was trav- 
eling between 15 and 20 miles an hour in high gear. 
As he came up the hill on Hickory Street there were no 
cars parked, and traffic was light. There were no traf- 
fic control signals governing westbound traffic on Hick- 
ory Street. He was in his own right lane of traffic. 
There were three cars parked parallel to the curb on the 
east side of Twenty-ninth Street north of the intersec- 
tion, and two cars parked on the west side of Twenty- 
ninth Street south of the intersection. Hickory Street 
widens out through the intersection at which point 
it is 42 feet wide, as is Twenty-ninth Street. Twenty- 
ninth Street, as it intersects with Hickory Street, is 
practically level. Stoll further testified that as he 
was traveling up Hickory Street and approached the 
intersection, he could see a little bit of the north- 
east corner of the intersection where there is a hedge. 
As he pulled out into the intersection, he gave a signal 
to make a left turn. He was driving 15 to 20 miles an 
hour, maintaining a constant speed. He observed no 
northbound traffic coming toward him. Prior to making 
the turn, Stoll looked to the north. He saw Maska’s car 
just before the accident. At that time the cars were 
almost together. Stoll swerved his car and applied his 
brakes. After the accident Stoll’s car traveled 10 or 
12 feet and struck the bumper of a parked car. He got 
out of his car to see if anybody was hurt. He told Maska 
he did not see him, and Maska told Stoll that he did 
not see Stoll. There was a “slow” sign at the south- 
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east corner of the intersection governing northbound 
traffic. 

On cross-examination Stoll testified that he was in 
the process of making a left turn when the accident hap- 
pened. He sustained damage to the right front fender 
and to the side of his car. The right front headlight was 
broken. Part of the front bumper on the right side was 
damaged. The fender went through the radiator and 
knocked it back against the fan. He testified that while 
coming up that narrow street he could see there were 
bushes that blocked his view to the right, and also 
parked cars which blocked his view. He could see, 
when he got to the sidewalk. He did not slow down as 
he came into the intersection, and did not see the Maska 
car until just a “split second” before the accident. The 
accident was practically over when he saw the Maska 
car, and Stoll’s car stopped about where the accident 
took place. 

Mrs. Childers testified that she was familiar with some 
of the streets in Omaha; that there were no cars parked 
on either the north or south side of Hickory Street; that 
she was more or less directing Stoll’s route to the races; 
and that she was watching because she was not too 
familiar with the streets. She looked to the north and 
south on Twenty-ninth Street to see if there was any 
traffic before entering the intersection. She could see 
about one-third of a block to the north and no farther 
because of a parked car. She saw no cars coming from 
the north. Coming into the intersection, Stoll was 
traveling about 15 miles an hour. After arriving in 
the intersection, in just a “split second” she saw the car 
coming from the north on her side of the car. The Stoll 
car was in the intersection just about its car length 
when she saw the Maska car. The Stoll car hit a parked 
car at the southwest corner of the intersection where it 
came to rest. 

On cross-examination she testified that when she saw 
the Maska car, the Stoll car was just at the middle of 
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Twenty-ninth Street, the length of the car into the in- 
tersection. Both cars did not enter the intersection at 
the same time, but they reached the point of impact at 
the same time. 

The trial court gave no reasons why it sustained the 
plaintiff’s motion for new trial. 

If the trial court gave no reasons for its decision, then 
the appellant meets the duty placed upon him when he 
brings the record here with his assignments of error and 
submits the record to critical examination with the con- 
tention that there was no prejudicial error. The duty 
then rests upon the appellee to point out the prejudi- 
cial error that he contends exists in the record and which 
he contends justifies the decision of the trial court. The 
appellant then in reply has the right, if he desires, of 
meeting those contentions. Those errors will then be 
considered and determined here so far as necessary to 
the appeal, subject, of course, to the right to notice and 
consider plain errors not assigned. See, Pongruber v. 
Patrick, 157 Neb. 799, 61 N. W. 2d 578; Greenberg v. 
Fireman’s Fund Ins. Co., 150 Neb. 695, 35 N. W. 2d 772. 

The plaintiff contends that the trial court erred in 
refusing to give the plaintiff’s requested instruction No. 
1. This instruction was to the effect that the evidence 
showed without dispute that the defendant was guilty 
of negligence as a matter of law which proximately 
caused the accident in suit; and that the jury should re- 
turn a verdict finding for the plaintiff, and restrict its 
deliberations to the amount of her damages in accord- 
ance with other instructions given by the trial court. 
‘This assignment of error raises the question of the suffi- 
ciency of the evidence to sustain the verdict. 

This court, on many occasions, has stated the rule that 
in determining the sufficiency of the evidence to sustain 
a verdict, the evidence must be considered most favor- 
ably to the successful party, any controverted fact must 
be resolved in his favor, and he must have the benefit of 
the inferences reasonably deducible from the evidence. 
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In considering this assignment of error, we make ref- 
erence to section 39-728, R. R. S. 1943, which provides: 
“Motor vehicles traveling upon public highways shall 
give the right of way to vehicles approaching along in- 
tersecting highways from the right, and shall have the 
right of way over those approaching from the left when 
said vehicles shall reach the intersection at approxi- 
mately the same time. In all other cases the vehicle 
reaching the intersection first shall have the right of 
way.” 

Section 39-751, R. R. S. 1943, provides in part: “When 
two vehicles approach or enter an intersection at ap- 
proximately the same time, the driver of the vehicle on 
the left shall yield the right of way to the vehicle on 
the right except as otherwise provided in section 39- 
752. The driver of any vehicle traveling at an unlaw- 
ful speed shall forfeit any right of way which he might 
otherwise have hereunder.” 

The rules applicable to cases involving the duties of 
drivers approaching and entering intersections have been 
set forth many times by this court as follows: When 
a person enters an intersection of two streets or high- 
ways he is obligated to look for approaching cars and 
to see those within that radius which denotes the limit 
of danger. If he fails to see a car which is favored over 
him under the rules of the road, he is guilty of contribu- 
tory negligence sufficient to bar a recovery as a matter 
of law. If he fails to see a car not shown to be in a 
favored position, the presumption is that its driver will 
respect his right-of-way and the question of his con- 
tributory negligence in proceeding to cross the intersec- 
tion is a jury question. Where two motorists approach 
an intersection at or about the same time, the driver 
approaching from the right at a lawful speed has the 
right-of-way, and he may ordinarily proceed to cross, 
having a legal right to assume that his right-of-way will 
be respected by the other party, but if the situation is 
such as to indicate to the mind of an ordinarily careful 
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and prudent person in his position that to proceed would 
probably result in a collision, then he should exercise or- 
dinary care to prevent an accident, even to the extent of 
waiving his right-of-way. One having the right-of-way 
may not on that account proceed with disregard of the 
surrounding circumstances, nor is he thereby relieved 
from the duty of exercising ordinary care to avoid acci- 
dents. See Griess v. Borchers, 161 Neb. 217, 72 N. W. 2d 
820. See, also, Elliott v. Swift & Co., 151 Neb. 787, 39 N. 
W. 2d 617; Whitaker v. Keogh, 144 Neb. 790, 14 N. W. 2d 
596. 

That the car of plaintiff’s driver was on the right of 
defendant’s car when each car was approaching the in- 
tersection is not in dispute. However, in view of the 
sections of the statute and the rules as announced in 
the cases heretofore set out, the question presented is, 
did the plaintiff’s driver have the right-of-way? Or, 
in the event he had the right-of-way, did the defendant 
negligently violate that right? Or, did the plaintiff’s 
driver negligently enter the intersection and forfeit any 
right-of-way he may have had under the existing cir- 
cumstances? 

Under the evidence adduced, we conclude that the 
question of negligence on the part of either the plain- 
tiffs driver or the defendant was for the jury to de- 
termine. No negligence could be imputed to the plain- 
tiff, nor did the trial court instruct that it could. 

Where different minds may draw different conclusions 
from the evidence in regard to negligence, the question 
should be submitted to the jury. See Griess v. Borchers, 
supra. 

The plaintiff contends that the trial court erred in 
instruction No. 1 in not submitting to the jury the ques- 
tion of whether defendant’s rate of speed was excessive 
under the circumstances. 

The plaintiff alleged in paragraph III of her amended 
petition that the resultant damages and injuries to the 
plaintiff were directly and proximately caused by the 
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negligence of the defendant; and in (d) thereunder, “In 
driving at an excessive, unlawful and reckless rate of 
speed in view of the circumstances at said time, to-wit: 
35 miles per hour.” 

Section 39-7,108, R. R. S. 1943, provides in part: 
“(1) No person shall drive a vehicle on a highway at a 
speed greater than is reasonable and prudent under the 
conditions then existing. (2) No person shall drive a 
vehicle in any residence district within any city or village 
at a speed greater than twenty-five miles per hour un- 
less, by the ordinance of such city or village, a greater 
rate of speed is specifically permitted. (3) The follow- 
ing speeds shall be prima facie lawful, but in any case 
when such speed would be unsafe, they shall not be law- 
ful: * * * (b) twenty-five miles per hour in any residence 
district; * * * (4) The fact that the speed of a vehicle 
is lower than the foregoing prima facie limits shall not 
relieve the driver from the duty to decrease speed when 
approaching and crossing an intersection, * * *.” 

The defendant testified on cross-examination: “Q- 
Now, going back for one minute, here, your testimony 
on direct examination was that as you came up that 
little, narrow street you could see that there were 
bushes that blocked your view and hid you over to 
your right? A- That’s correct. Q- And there were some 
parked cars up in this general vicinity here (indicating) ? 
A- That’s correct. (Indicating on a map drawn to scale, 
Exhibit 1, in evidence. We have heretofore recited in 
a resume of the evidence that there were cars parked 
on Twenty-ninth Street.) Q- They also hid you from 
view and blocked your view? A- Yes. Q- And then 
as you proceeded to go into the intersection you had to 
get beyond them, I suppose, before you could look? 
A- About the sidewalk, you could see. Q- Up about 
the sidewalk you could see past these parked cars? 
A- You could get a big look from up behind there. Q- 
Just about the time you got to here, then you had a 
fairly open view down that way (indicating)? (As 
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shown by the evidence this would be to the north.) 
A- Fairly; yes. Q- And was it at that point that you 
looked to the north, or was it later? A-I looked at the 
north and the south both. * * * Q- But you were pro- 
ceeding at that time between fifteen and twenty miles 
an hour? A- That’s correct. Q- And I believe your 
testimony was you kept going at a steady rate of speed, 
just about the same rate, up until the accident? A- 
That’s right. Q- So as you proceeded out of that blind 
intersection you didn’t slow down at all? A- No. * * * 
Q- And did you see Maska’s car at that time? A- No. 
Q- Did you see him at all before the accident? A- Just 
maybe a split second before the accident. Q- When the 
accident was practically over with was when you first 
saw him? A- Yes.” 

The plaintiff cites Davis v. Dennert, 162 Neb. 65, 75 
N. W. 2d 112, as follows: “The lawfulness of the speed 
of a motor vehicle within the prima facie limits fixed 
is determined by the further test of whether the speed 
was greater than was reasonable and prudent under the 
conditions then existing.” 

“What is a reasonable speed is necessarily largely de- 
pendent on the situation and the surrounding circum- 
stances, it being obvious that a speed which would be 
safe, reasonable, and proper in some places and under 
some circumstances might be highly dangerous, unrea- 
sonable, and improper in other places and under other 
circumstances.” Tews v. Bamrick, 148 Neb. 59, 26 N. 
W. 2d 499. See, also, Granger v. Byrne, 160 Neb. 10, 
69 N. W. 2d 293. 

This court has considered an almost identical omis- 
sion in the case of Harding v. Hoffman, 158 Neb. 86, 62 
N. W. 2d 333. In that case, quoting in part the language 
of Hamblen v. Steckley, 148 Neb. 283, 27 N. W. 2d 178, 
this court said: ‘“‘The material applicable limitations 
and qualifications upon speed contained therein should 
have all been included in the instruction to enable the 
jury to observe and understand the duty of the drivers 
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in approaching the intersection of narrow country roads 
at a blind corner where special hazards existed with 
respect to other traffic by reason of highway conditions.’ 
Such language has application in the case at bar wherein 
there was competent evidence from which it could have 
been reasonably concluded that plaintiff’s driver was 
driving at an unlawful rate of speed and that defendant 
was driving at an unlawful rate of speed, to wit, 30 
miles an hour without decreasing same while approach- 
ing and crossing the intersection where a known special 
hazard existed with respect to other traffic or by reason 
of weather or highway conditions. 

“In that connection also, plaintiff, among other things, 
alleged in her petition that defendant was negligent 
in that he drove his car ‘at a high and dangerous rate 
of speed, and at a rate of speed greater than was reason- 
able and proper having regard for the traffic and con- 
ditions of the road, and at a rate of speed such as to en- 
danger the life and limb of the plaintiff and the safety 
of others upon said county road.’ As heretofore ob- 
served, there was competent evidence in the record sup- 
porting that allegation. However, instruction No. 1 er- 
roneously omitted any submission of such issue to the 
jury. It simply recited an allegation: “That defendant 
failed to slacken the speed of his automobile,’ without 
subsequently reciting in any instruction the material 
applicable statutory limitations and qualifications im- 
posed upon him with regard to speed at the place and 
under the conditions presented.” 

There was competent evidence from which it could 
have been reasonably concluded that the defendant was 
driving at a rate of speed that was greater than was 
reasonable and prudent under the conditions then exist- 
ing in either approaching or entering the intersection. 
Also, there was competent evidence from which it could 
reasonably be concluded that the plaintiff’s driver was 
driving at a rate of speed that was greater than was 
reasonable and prudent under the conditions then exist- 
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ing in either approaching or entering the intersection. 
This was an issue for the jury to determine. 

In Thurow v. Schaeffer, 151 Neb. 651, 38 N. W. 2d 732, 
this court held: “The trial court has the duty to in- 
struct the jury on issues presented by the pleadings and 
evidence, whether requested to do so or not, and a failure 
so to do constitutes prejudicial error.” 

We believe the trial court committed prejudicial, 
error in failing to instruct the jury on the issue of 
speed which was pleaded in the plaintiff's amended 
petition. No other instructions given by the trial court 
properly covered this issue. 

With reference to the controversy regarding the Mu- 
nicipal Code of the City of Omaha, section 55-7.5 pro- 
hibits speed in excess of 15 miles an hour while passing 
“slow” signs. The plaintiff’s driver was faced with a 
“slow” sign, and there is no dispute but that there is 
another “slow” sign on the south side of the intersec- 
tion facing northbound traffic on Twenty-ninth Street. 
The plaintiff’s driver passed the “slow” sign facing him, 
and was driving toward the intersection at a rate of 
speed of about 20 miles an hour which he maintained. 
It appears that the plaintiff’s contention is that while 
an automobile passes a “slow” sign facing his direction 
of travel, he must not exceed a speed of 15 miles an 
hour, but as soon as the rear end of his automobile 
clears the “slow” sign, the motorist may then disregard 
the “slow” sign and resume a higher speed. We are 
not in accord with the plaintiff’s contention. 

While we find no case exactly on this point, we deem 
the following to have some applicability. 

In Safeway Cabs, Inc. v. Honer, 155 Neb. 418, 52 N. 
W. 2d 266, it was said that when a statute is ambiguous 
or susceptible of two constructions, one of which creates 
absurdities, unreasonableness, or unequal operation and 
the other of which avoids such a result, the latter should 
be adopted. See, also, Pierson v. Faulkner, 134 Neb. 
865, 279 N. W. 813; Ledwith v. Bankers Life Ins. Co., 
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156 Neb. 107, 54 N. W. 2d 409. The same rule would 
apply to a city ordinance. 

In Rogers v. Brown, 129 Neb. 9, 260 N. W. 794, the 
case involved passing a “slow” sign. The court stated 
that such sign was for the purpose of calling attention 
of motorists to danger, law, and duty. 

In Stevenson v. Sarfert, 310 Pa. 458, 165 A. 225, the 
court said: “The phrase ‘passing a school building’ 
does not limit the application of this humane and salu- 
tary provision of the law to the space in the street im- 
mediately in front and back and at the sides of a school 
building.” The court was speaking about a section of 
the statute regulating speed not to exceed 15 miles an 
hour to the space in the street immediately in front and 
back and at the sides of a school building. 

The ordinance in question prohibits speed in excess 
of 15 miles an hour while passing the danger of which 
“slow” signs warn, which we believe would logically and 
reasonably mean through the intersection and until the 
motorist had cleared it and gone beyond the “slow” 
sign in the opposite direction. The plaintiff’s contention 
is without merit. 

Other assignments of error relate to instructions 
which, for the purpose of this appeal, need not be con- 
sidered, except to say that the definition of “gross negli- 
gence” given by the trial court in instruction No. 7 was 
superfluous and had no relation to the issues in this 
case. We assume that on a retrial instructions will be 
given by the trial court as the same may relate to the 
evidence in that trial. 

For the reasons given herein, we conclude that the 
judgment of the trial court sustaining the plaintiff’s mo- 
tion for new trial should be, and is hereby, affirmed. 

AFFIRMED. 

CHAPPELL, J., participating on briefs. 
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Atma E. JOHNSON, GUARDIAN OF WALTER A. JOHNSON, 
APPELLANT, Vv. Boyp A. MAYFIELD ET AL., APPELLEES. 
81 N. W. 2d 308 


Filed March 1, 1957. No. 34080. 


Deeds. In a suit to set aside a conveyance of real property for 
want of mental capacity on the part of the grantor, the burden 
of proof is upon the party alleging it to establish that the 
mind of the grantor was so weak or unbalanced when the 
conveyance was executed that he could not understand and 
comprehend the purport and effect of what he was doing. 


APppEAL from the district court for Cass County: JOHN 
M. Dierks, Jupce. Affirmed. 


Francis M. Casey, for appellant. 
Moran & James, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ. 


BoSLaAuGH, J. 

Walter A. Johnson, named herein as Johnson, was 87 
years of age in November 1955. He owned and lived for 
many years on the northeast quarter of Section 33, 
Township 10 North, Range 13 East of the 6th P.M., in 
Cass County. The land had been homesteaded by his 
father. Johnson was a long-time resident of that part 
of Nebraska. In recent years he lived with Alma E. 
Johnson, his daughter, hereafter referred to as appel- 
lant, who was a nurse and lived in Detroit, Michigan. 
Johnson made trips on several occasions between Michi- 
gan and Nebraska by himself while he was living in 
Detroit. The last trip was in June 1955. He was unac- 
companied, came to Nebraska City, and made arrange- 
ments for his living accommodations there. Appellant 
was at that time and until after the sale and conveyance 
by Johnson of the land above described in Detroit, 
Michigan. 

Johnson had expressed an intention and desire to sell 
his land 6 or 7 years before June of 1955. He then in- 
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terviewed Robert L. McKissick, an auctioneer, real estate 
broker, and owner of several farms in Otoe County 
whose residence and place of business were in Nebraska 
City. Johnson asked McKissick to sell the land and 
stated the price he required for it. McKissick went to 
the land, examined it, and reported to Johnson later that 
he could not sell it because the amount asked by Johnson 
was more than the land would sell for at that time. 
Johnson made an effort to see McKissick on July 5, 
1955, in Nebraska City but was not successful because 
McKissick was not there that day. Johnson left a mes- 
sage for McKissick and he met Johnson as requested 
the following day. Johnson told McKissick that he came 
to Nebraska City a month previous to sell the farm, that 
he had advertised it for sale and had not been success- 
ful, and that his failure to sell the farm was the reason 
why he came to see McKissick. Johnson said he wanted 
his farm sold at auction and that he desired Mark Full- 
riede of the Farmers Bank, who handled some of his 
business, to clerk the sale. He was told by McKissick 
that there would have to be a written contract author- 
izing an auction, that he was also a customer of the 
Farmers Bank, and that a contract could be prepared 
and completed there. They went to the bank and a con- 
tract was written and executed authorizing an auction 
sale of the land Saturday, July 23, 1955. Johnson se- 
lected the date. He wanted the sale on a Saturday. 
He arranged, while they were at the bank and while 
McKissick waited for him, to transfer his checking de- 
posit account from a bank in Detroit to the Farmers 
Bank in Nebraska City. While at the bank he and Mc- 
Kissick arranged a trip to Plattsmouth the following 
week to secure publication of advertisements of the sale 
of the land and a visit to and examination of the farm 
as to its then condition. They made the trip as planned. 
Johnson told McKissick while at the farm that it was 
difficult to properly handle the farm while a long dis- 
tance from it and that was one reason why he wanted to 
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sell it. He also said that he could no longer take care 
of it, that he was not able to drive an automobile, that 
he thought the thing for him to do was to get rid of it, 
and that as soon as the farm was sold he thought he 
would move to Lincoln. 

Johnson arranged to have advertisements of the sale 
published at Plattsmouth and he paid the cost thereof 
in cash. The date of the sale was changed by Johnson 
to July 30, 1955, because he thought it better to have 
more time for publicity of the time and place of the 
sale. This required another contract in writing author- 
izing the sale by auction and it was made and executed 
by Johnson at the Farmers Bank July 25, 1955. Johnson 
also advertised the sale in the Nebraska City paper. 

The auction sale of the land was held July 30, 1955, 
as stated in the notices of it. There was wide publicity 
given it. There were 20 or 30 people who attended it 
—more than normally attend such a sale. The sale was 
open for bids for about 1 hour. The opening bid was 
$20,000 and bidding continued until $26,000 was reached. 
McKissick then called a recess and he, Johnson, and 
Fullriede, who was clerking the sale, went to the house 
on the land and conferred. The auctioneer told Johnson 
who the highest bidder was, the amount he had bid, and 
his belief that the bidder would not offer a higher 
amount for the land. Fullriede told Johnson that he 
thought $26,000 was a fair price for the land. Johnson 
said he wanted $27,000. The auctioneer made further 
effort to get a larger offer without success. Johnson di- 
rected him to sell it. This direction was made out of the 
hearing of others. The auctioneer then took Johnson 
with him and he made another effort for several minutes 
to obtain a higher bid but he failed. He then asked 
Johnson what his decision was and he said again, “Sell 
it” and McKissick did. The bid was $26,000 and the 
bidder was Boyd A. Mayfield. 

A contract of purchase and sale was prepared the day 
of the auction. It was executed by Johnson and Boyd 
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A. Mayfield and the purchaser gave a check for $5,200 
of the purchase price. The check was endorsed by 
Johnson, credited to his account in the Farmers Bank 
the day of the sale, and he at that time paid McKissick 
his compensation for conducting the sale. On August 1, 
1955, the Monday following Saturday, the day of the 
sale, Johnson executed and acknowledged a deed for 
the land to the purchaser and his wife as joint tenants. 
It was complete except as to revenue stamps and was 
put in Johnson’s safety deposit box in the bank ready 
for delivery when the balance of the purchase price 
was paid. This was agreed and intended to be March 
1, 1956, but by negotiations between the parties comple- 
tion and final settlement of the transaction was had 
on August 10, 1955. The deed was delivered to the 
grantees. A check for the balance of the purchase price 
was given Johnson and it was deposited to his account 
in the bank on August 10, 1955. Johnson invested the 
purchase price of the land in United States bonds se- 
cured for him at his request by the Farmers Bank. On 
the day of the final settlement Johnson went to the 
bank unaccompanied, got the deed from his safety box 
in the vault, took it with him from the bank, and later 
returned to the bank with the check for the net amount 
of the balance of the purchase price. He did this cor- 
rectly and without assistance. The time of the final 
settlement of the transaction was accelerated because 
Johnson desired to secure interest during the interval 
to March 1, 1956, on the investment of the proceeds of 
the sale of the land he contemplated making. He ac- 
complished this by conceding to the purchasers some un- 
attached lumber, posts, and a metal culvert that were 
stored on the land. Johnson has voiced no objection 
to or expressed no dissatisfaction with the transaction, 
nor has he indicated any desire to have the land returned 
to him. 

Appellant learned of the sale of the land of her 
father by a letter from her cousin, the tenant on the 
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Jand. She was a subscriber to and received the daily 
newspaper published in Nebraska City in which her 
father had published a notice that he desired to sell his 
farm, commencing with the issue of June 8, 1955, and 
continuing through June 28, 1955, and there was a notice 
published of the auction sale of the land in that paper 
commencing with the issue of July 8, 1955, through July 
29, 1955. The total circulation of the paper was about 
6,000. Appellant came to Plattsmouth soon after she 
learned of the fact of the sale of the land. She has since 
resided there. The time of her arrival in Nebraska is 
not disclosed by the record. 

Appellant was appointed guardian of her father on 
September 23, 1955. She commenced this action Octo- 
ber 7, 1955, to void the deed he gave to appellees to the 
land involved herein. The validity of the deed was chal- 
lenged on the ground, as appellant alleged, that appel- 
lees procured its execution by falsely representing to 
the grantor that the land was not worth to exceed 
$26,000 when in fact the actual value of it was $45,000, 
that the grantor was not capable of knowing the value 
of the land, and that he was misled by the false repre- 
sentation of appellees as to its true value to his financial 
loss and damage. Boyd A. Mayfield, who attended the 
sale and was the successful bidder for the land, first 
met Johnson in 1946. He learned of the sale by a notice 
he saw in the Nebraska City paper. He had no con- 
versation with Johnson concerning the land, its value, 
or at all until after the sale. He could not recall while 
testifying that he had ever had a conversation with John- 
son on any subject before that time. The record does 
not show that he authorized anyone to discuss anything 
about the land on his behalf with Johnson or anyone 
representing him. The first time he met and said any- 
thing to Johnson concerning the land was after the 
sale when he, McKissick, Fullriede, and Boyd A. May- 
field went in the house on the land and the contract for 
the sale of the land was prepared and executed and the 
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purchaser wrote and delivered his check to Johnson for 
$5,200 of the purchase price of the land. There is no 
proof that either of the appellees made any representa- 
tion to Johnson concerning the land or its value. 

Appellant also alleged as a basis of the invalidity of the 
deed that Johnson was, when the land was sold and 
when he executed and delivered the deed, feeble and 
infirm in body and mind, was then 87 years of age, was 
not mentally competent to execute the deed, and was 
not mentally capable of understanding his actions or 
their effect. 

The proof produced by appellant in this regard was, 
in substance, as follows: 

Johnson in 1952 was paid $950 by check of the clerk 
of the district court for Cass County, Nebraska, the 
damages for right-of-way across his land for a power 
line. He repeatedly and continuously. maintained he 
did not receive the check or the money due him on that 
account. The canceled check purportedly endorsed by 
him was produced by the clerk and Johnson denied the 
endorsement of the check was written by him. The check 
was traced to the bank and the deposit of it in the ac- 
count of Johnson in the Farmers Bank of which he 
was a customer. Notwithstanding all this he steadfastly 
maintained that he did not receive or endorse the check 
for the money and funds it represented. 

In the summer of 1953 Johnson had been in poor 
health and under the care of a doctor. ‘He was on a street 
in Detroit, became dizzy, lost his balance, and fell. A 
doctor called found that Johnson was quite an ill man. 
The doctor diagnosed his illness as a light stroke. There 
was and has since been a change in his mental condition. 
He has since been quite forgetful and he has constantly 
proclaimed and maintained, for 5 or 6 years, that he 
has worms and lice. He thinks they are in the house 
and in the bedding. His conversation is not coordinated. 
He drifts from the present into the past. He attempts to 
discuss a subject, is not able to continue, but suddenly 
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passes to some other matter not connected with what 
originated the conversation. At times his conversation 
is incoherent. He has been under a doctor’s care for 
5 or 6 years and during that time he has been in the 
hospital at intervals. He was in the hospital near Christ- 
mas on account of arteriosclerosis and the fall before the 
trial he was in St. Joseph’s Hospital in Omaha due to a 
circulatory condition. He had the attention of four or 
five Omaha doctors at that time. 

Appellant has been a registered nurse engaged in the 
practice of her profession for more than 20 years, has 
had occasion to observe many psychiatric patients, and 
knows how to recognize a person of unsound mind. She 
expressed the opinion that her father was not mentally 
capable of transacting business and that he had been 
mentally disturbed for the last 4 or 5 years. 

Appellant took her father to Omaha to consult Dr. 
Chester H. Farrell who was licensed to practice his pro- 
fession in this state in 1932. He has and does practice 
in the field of neuropsychiatry. He had extensive in- 
struction and training preparatory to the practice of his 
profession and has had large experience in the prac- 
tice in the field in which he has specialized. Johnson 
was admitted to St. Joseph’s Hospital October 10, 1955, 
and he remained there for 18 days. He was observed, 
examined, and studied during that time by Dr. Farrell 
and other specialists who were associated at his in- 
stance. Dr. Farrell found that Johnson had somatic de- 
lusions, one of which was that he had a skin disease 
caused by a parasite. It was established while he was 
at the hospital that he did not have such a disease. An- 
other delusion he had was that he had a snake infesting 
the inside of his intestinal tract. He maintained he 
passed the snake at intervals. He described it in a char- 
acteristic way. He said it had red eyes that look at 
you and it had an octagonal design on its body. It was 
determined that he had no such infestation. Both of 
these beliefs of Johnson were definitely delusional. It 
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was found that Johnson had gross memory defect for 
both remote and recent events. The doctor, from his 
clinical impression and his psychological study, found 
that Johnson was definitely mentally ill and had been 
for a considerable duration, probably since sometime 
after the stroke he had 6 or 7 years before. It was the 
opinion of the doctor that Johnson was the same in 
July (1955) as he was in October (1955). He thought 
Johnson had been mentally ill for a long time. He ex- 
plained that by mentally ill he meant that Johnson was 
not responsible, had an organic psychosis that had been 
brought on by age or physiological changes of the blood 
vessels, and that the psychosis was associated with ad- 
vanced arteriosclerosis. In the opinion of the doctor John- 
son did not on July 1, 1955, or on August 1, 1955, com- 
pletely know the nature or extent of his property; that 
on July 30 and August 1, 1955, he was insane; that he 
had been insane for 5 or 6 years; and that his insanity 
was permanent. During his stay in the hospital he would 
become confused, get in the wrong room, and misidenti- 
fy people. He would be garrulous one day and com- 
plaining the next. He complained of weakness and 
shortly thereafter would want to take a long, brisk 
walk. He got lost in the hospital. He was a kindly 
person, not troublesome, and an elderly man. All these 
things were taken into consideration by the examiner. 
The doctor said that Johnson had lucid intervals when 
he was not under stress and when everything was going 
along normally he could think clearly. The doctor was 
averse to attempting any opinion as to the duration of 
the lucid intervals but did suggest that they might be 
a matter of hours. 

Johnson was at the home of the tenant of his land, 
who was also his nephew, about 2 weeks before the 
sale of the land. Johnson had Sunday dinner with his 
tenant and his family. The relationship and experience 
of the tenant and Johnson during the 4 years tenant had 
farmed his land had been pleasant and satisfactory. 
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Johnson and his nephew were friendly. Johnson 
said nothing to his tenant about a contemplated 
sale of the land though an auction sale of it was then 
being advertised or that Johnson desired or intended 
to terminate the tenancy of the tenant and cause him to 
surrender possession of the land. A couple days later 
Johnson had the sheriff of the county serve the tenant 
with a notice terminating tenancy of the tenant and 
demanding that he surrender possession of the land. 

There was testimony of a witness of doubtful quali- 
fication who stated in his opinion the farm that was 
sold to appellees was, at the time of the sale, of the fair 
and reasonable value of $33,100. 

The foregoing is the essence of the proof offered by 
appellant to support her claim that her father was of 
unsound mind and incapable of knowing or realizing 
what he was doing or the effect of what was done when 
he sold his farm to appellees. 

It is significant that the tenant on the Johnson land 
was a witness produced by appellant and that he told of 
conversations he had with Johnson on the Sunday he 
was at the home of the tenant for dinner about 2 weeks 
before the sale of the land but the tenant was not asked 
what he had observed or learned about the condition 
of Johnson physically or mentally during the years he 
had known Johnson and during the 4 years that he was 
a tenant on the Johnson land. Likewise, there were 
20 or more persons who attended the sale of the land. 
They had an opportunity to see and observe Johnson 
on the very day of the transaction involved. Johnson 
had lived on the land for almost a lifetime. An infer- 
ence may be drawn from the record that he was well 
known in the surrounding area. Not one of these per- 
sons appeared at the trial to attest any disability or defi- 
ciency of Johnson either physical or mental. 

Appellees produced the opinion of a thoroughly quali- 
fied real estate owner and dealer that the fair and rea- 
sonable value of the Johnson land at the time it was 
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sold was $24,000. The description of the land and im- 
provements thereon contained in the record is not im- 
pressive. Johnson had charge of and conducted his 
affairs until after the sale of the land, at least until the 
daughter got herself appointed his guardian. There is 
not the slightest indication in the record of any improper 
or improvident act or transaction by Johnson. The pur- 
port of the evidence in this regard is convincing that he 
was a careful, prudent, and responsible individual. 
When he returned to Nebraska in June of 1955 he had a 
deposit account in the Farmers Bank of Nebraska City 
of more than $26,000. When he sold the land he in- 
vested the proceeds of the sale in United States bonds. 
The record is convincing that while Johnson was an 
old man and the eroding effect of time and age had to 
some extent taken its toll, he was not imprudent or in- 
capable of knowing and understanding what he did. 

The grantor was past 86 years of age at the time of 
the transaction involved herein. There is no presump- 
tion that a person of advanced years is incapable of 
transacting business. A litigant alleging that condition 
has the burden of establishing it. It is generally ac- 
cepted that great age is an important factor to be con- 
sidered with other evidence in appraising mental com- 
petency. It alone is not decisive. The law affirms the 
right of the aged to control and dispose of their prop- 
erty. There is an accumulation of proof that the ability 
to think, to deliberate, and to decide justly and pru- 
dently survives youth and middle age. It has often been 
considered that imbecility or weakness of mind does not 
void a deed and the fact that mental powers have been 
to some extent impaired by age or disease is not suffi- 
cient if the grantor has a comprehension of the mean- 
ing and effect of his act. 

The burden of proof in an action to set aside a deed 
because of mental incapacity of the grantor is on the 
litigant who asserts it. It is said in Lund v. Woodward, 
137 Neb. 689, 291 N. W. 90: “In a suit to set aside a 
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conveyance of real property for want of mental capacity 
on the part of the grantor, the burden of proof is upon 
the party alleging it to establish that the mind of the 
grantor was so weak or unbalanced when the convey- 
ance was executed that he could not understand and 
comprehend the purport and effect of what he was do- 
ing.” See, also, Eggert v. Schroeder, 158 Neb. 65, 62 N. 
W. 2d 266; Kiihne v. Charf, 149 Neb. 271, 30 N. W. 2d 
914; Smith v. Black, 143 Neb. 244, 9 N. W. 2d 193. 

The district court found that appellant failed to sus- 
tain the allegations of the petition and that the grantor 
was competent to transact business during the times 
important to this litigation. It rendered a judgment 
of dismissal of the case and denied the motion of ap- 
pellant for a new trial. 

This is an appeal in an equity case. The specifications 
of the procedure for the trial of an appeal in such a 
case in this court have been often stated. Keim v. 
Downing, 157 Neb. 481, 59 N. W. 2d 602; Hipsley v. 
Hipsley, 162 Neb. 518, 76 N. W. 2d 462. These have been 
observed in the consideration and decision of this appeal. 

The record fails to establish either of the grounds 
alleged in the petition of appellant as a basis for the 
relief sought by her. The record fails to show that 
the mind of the grantor was so weak or unbalanced when 
the sale was had and the conveyance was made by him 
that he could not understand and comprehend the effect 
of what he did. The deed in issue was a valid convey- 
ance of the land to appellees. 

The judgment should be and it is affirmed. 

AFFIRMED. 
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FRANCENA ANDERSON, FORMERLY FRANCENA WILCOX, 
APPELLANT, V. HaRLEY M. WILcox, APPELLEE. 
81 N. W. 2d 314 


Filed March 1, 1957. No. 34081. 


1. Divorce. In a divorce action, wherein a divorce has been granted 
and the custody of children has been fixed, the court in a proper 
proceeding may, where the circumstances of the parties have 
‘changed or it shall be to the best interests of the children, modify 
the decree as it concerns the care, custody, and maintenance 
of the children or any of them, as authorized by section 42-312, 
R. R. 8. 1943. 

2. ———-. Custody of minor children awarded to their mother 
in a divorce action will not be disturbed in a subsequent proceed- 
ing to modify the original decree, unless by changed circum- 
stances it is affirmatively shown that the mother is an unfit 
person to have their custody, or that the best interests of the 
children require such action. 


APPEAL from the district court for Jefferson County: 
CLoyDE B. Evuis, Jupce. Reversed and remanded with 
directions. 


Melvin Moss, for appellant. 
Albert M. Detmer and Ernest A. Hubka, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaAucH, JJ. 


CarTER, J. 

This is an appeal from an order of the district court 
modifying a decree of divorce by changing the custody 
of two children from the mother to the father. The 
mother, Francena Anderson, appealed from the order 
and will be hereafter referred to as the appellant. The 
father, Harley M. Wilcox, will be referred to as the 
appellee. 

On August 11, 1950, the appellant was granted a di- 
vorce from the appellee on the ground of extreme 
cruelty. The custody of the two minor children, Donna 
and David, was granted to the appellant. On December 
13, 1951, the decree was modified to permit the appellant 
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to remove the children to Perry, Kansas, and the sup- 
port money for each child was reduced from $35 to $25 
per month. On January 22, 1955, the appellee filed an 
application for a modification of the decree of divorce 
praying that the custody of the two children, Donna 
and David, be granted to him because of changed con- 
ditions alleged to warrant such action. The trial court 
sustained the application and the appellant has appealed 
therefrom. 

The evidence shows that appellant had been married 
previous to her marriage to the appellee and had two 
children, Jean and Angela, by the previous marriage. 
Two children, Donna and David, the children here in- 
volved, were born to the parties to this action, Sub- 
sequent to the granting of a divorce from the appellee, 
appellant married Arthur Anderson. As a result of 
this marriage two children, Celesta and Jonathan, were 
born. Consequently, at the time the modification was 
sought, appellant had the care and custody of her six 
children, Jean 17, Angela 14, Donna 12, David 9, Celesta 
3, and Jonathan 114 years of age. 

Appellant’s present husband, Arthur Anderson, had 
been twice married previous to his marriage to the ap- 
pellant, and had 12 children as a result of these mar- 
riages. The three younger ones, Arthur, Jr., 16, George 
11, and Dwight 10, were in Anderson’s care and custody 
and came into the home after his marriage to the ap- 
pellant. Consequently, at the time of the hearing on 
the application to modify the decree in the district court, 
appellant’s family consisted of her husband and 9 chil- 
dren ranging in age from 144 to 17 years, which included 
the 6 children of her own who had been with her since 
birth. 

The record shows that in January 1953, appellant and 
her husband moved to Ozawkie, Kansas, where they pur- 
chased a 70-acre tract of land approximately one-half 
mile north of the village. They and the 9 children moved 
into a house located on the land. The house was small 
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and the family somewhat crowded during the period 
they occupied it. Domestic difficulties arose and in 
August 1955, appellant and her 6 children moved into 
what is designated as the telephone exchange building 
in the village of Ozawkie. Appellant operates the tele- 
phone switchboard and lives in the quarters provided 
for the operator. It is a 5-room house consisting of a 
combination dining room and kitchen, a living room in 
which the switchboard is located, two bedrooms, and 
an enclosed porch which can be used except in bad 
weather. The home does not have running water or 
inside toilet. There is no sewerage system in Ozawkie. 
The evidence of persons acquainted with the home is 
that it was clean and neat, and maintained in an orderly 
manner. The evidence shows that the children, Donna 
and David, were kept clean and neatly dressed, and 
appeared to be healthy and adequately nourished. Both 
attended school regularly and had better than average 
grades. The children attended Sunday School and 
church with some degree of regularity. The general 
reputation of the appellant was good and the children 
appear to have conducted themselves much the same 
as other children of the community. There is some 
evidence of quarreling among the children, but it does 
not appear to have been any different than that which 
usually occurs in a large family. 

The appellant receives $50 per month for the support 
of Donna and David. She earns $75 per month for 
operating the telephone switchboard and pays $14.50 for 
rents, utilities, and social secutity. She has earned small 
amounts from other sources. Her husband provides 
potatoes, milk, and some groceries. Angela operates a 
paper route which pays from $20 to $25 per month. The 
appellant testified that her income is sufficient to prop- 
erly care for herself and the children. It is quite evi- 
dent that the situation, so far as the children are con- 
cerned, is much better than it was when they lived on 
the farm. 
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The appellee owns and occupies a modern 6-room 
home in Fairbury, Nebraska. He is a railroad engineer 
with a net income of $449 per month. He has made 
his child-support payments regularly and has assisted 
the children materially in addition thereto. Appellee is 
away from home for periods of time while engaged in his 
work on the railroad. He would be dependent upon the 
hiring of competent help to care for the children. His 
reputation is good and his affection for the children 
sincere. He has a better house and better furnishings 
than the appellant. 

We have difficulty in determining the changed condi- 
tions upon which the appellee relied to secure a modi- 
fication of the decree. He has a better house and fur- 
nishings, and more earning capacity than the appellant, 
but these are not controlling factors. The appellant had 
remarried but at the time of the hearing she was living 
alone with her children the same as she did prior to her 
marriage with Anderson. The evidence will not sus- 
tain a finding that the children are neglected, under- 
nourished, or abused, The evidence indicates that ap- 
pellant has a good reputation, is a good homemaker, and 
loves her children. The children have been raised to- 
gether as one family since their births and get along 
together as normal children do. There is some evi- 
dence that appellant has some belief in prophetic warn- 
ings and visions, but there is no evidence that it has 
had any unfavorable effects upon the children. The 
record indicates that the life of appellant is difficult, and 
that she must work hard and be frugal in order to prop- 
erly care for her children. This is no evidence requiring 
her to give up her children in the absence of evidence 
that she is not a fit and proper person to have their cus- 
tody. This is so even if others seeking their custody 
may have the means to better maintain and care for the 
children. 

We point out that the divorce involved in this case 
was granted to the appellant. She stands in the posi- 
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tion of the innocent party. The court by its decree 
found the appellant to be a fit and proper person to 
have the care and custody of the children. It is the 
rule in this state that where the custody of minor chil- 
dren is awarded to the mother in a divorce proceeding, 
such custody will not be disturbed in a subsequent pro- 
ceeding to modify the decree unless it is affirmatively 
shown by a change of circumstances that the mother is 
an unfit person to have their custody, or that the best 
interests of the children require such action. Campbell 
v. Campbell, 156 Neb. 155, 55 N. W. 2d 347; Bath v. 
Bath, 150 Neb. 591, 35 N. W. 2d 509. The propriety of 
the award of custody to the appellant in the divorce 
decree cannot be here questioned. The basis for the 
modification as to custody is that there have been 
changed conditions which require a change in the cus- 
tody of the children. The basis for the modification of 
the decree is section 42-312, R. R. S. 1943, which pro- 
vides: “If the circumstances of the parties shall change, 
or it shall be to the best interests of the children, the 
court may afterwards from time to time on its own mo- 
tion or on the petition of either parent revise or alter, to 
any extent, the decree so far as it concerns the care, 
custody and maintenance of the children or any of them.” 
In the absence of changed conditions the modification 
must be denied. Stanley v. Stanley, 155 Neb. 125, 50 
N. W. 2d 558; Blue v. Blue, 152 Neb. 82, 40 N. W. 2d 268; 
Harris v. Harris, 151 Neb. 191, 36 N. W. 2d 849. We find 
no evidence in this record that can sustain a finding 
that the appellant is not a fit and proper person to have 
the care and custody of her two minor children, Donna 
and David. 

The question then arises: Do the best interests of 
the children require that their custody be taken from the 
mother and given to the father? We think not. The two 
children were 5 and 3 years of age when the divorce 
was granted. They have been under the care and super- 
vision of the mother since that time. They have been 
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reared in close association with Jean and Angela since 
their birth and with Celesta and Jonathan since the lat- 
ter were born. They get along well with their mother 
and the other children in the family. The evidence 
shows that they are developing as normal children. We 
think it would not be to the best interests of these 
children to take them from the only environment they 
have ever known and place them under the care of a 
father 62 years of age who must employ strangers to 
substitute for the care of the natural mother and the 
association of the half brother and sisters. The natural 
attachments that have grown out of this environment 
should not be disturbed except for the most cogent 
reasons. None is here shown. Gorsuch v. Gorsuch, 143 
Neb. 572, 10 N. W. 2d 466. We do not doubt that the 
appellee can provide certain advantages that the ap- 
pellant cannot. On the other hand, the appellant as the 
natural mother who has cared for them since birth can 
provide other advantages that the appellee cannot re- 
place. Since the record establishes that these two 
children are being adequately supported, educated, and 
trained by their mother, who is shown to be a fit and 
proper person to have their custody, we are drawn to 
the conclusion that a change of circumstances requiring 
a change of custody of the children is not sustained by 
the record. 

The judgment of the district court is reversed and the 
cause remanded with directions to enter an order re- 
taining the custody of the children in the mother, fixing 
the right of visitation by the father, and such other 
relief as the court deems proper, not inconsistent with 
this opinion. Appellant is allowed $250 for services of 
her attorney in this court. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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KENNETH L. PURDUM ET AL., APPELLEES, V. GERTRUDE 
SHERMAN ET AL., APPELLANTS. 
81 N. W. 2d 331 


Filed March 1, 1957. No. 34100. 


1. Adverse Possession. The claim of title to land by adverse 
possession must be proved by actual, open, exclusive, and con- 
tinuous possession under a claim of ownership for the statutory 
period of 10 years. 


Where one by mistake as to the -true boundary line 
enters upon and takes possession of lands of another, claiming 
it as his own to a definite and certain boundary, by an actual, 
open, exclusive, and continuous possession thereof under such 
claim for 10 years or more, he acquires title thereto by adverse 
possession. 


It is the visible and hostile possession, with an in- 
tention to possess land occupied under a belief that it belongs 
to the possessor, that constitutes its adverse character. Ordi- 
narily the hidden or remote view or belief of the possessor in 
taking possession does not relate itself to the adverse character 
of the possession. 


AppEAL from the district court for Thomas County: 
WILLIAM F, SPIKES, JuDGE. Reversed and remanded with 
directions. 


Courtney L. Vallentine and Stubbs & Metz, for appel- 
lants. 


Dryden & Jensen, for appellees. 


Heard before Stmmows, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


CaRTER, J. 


The plaintiffs brought this suit to quiet title as against 
the defendants to the southeast quarter of the northwest 
quarter and the northeast quarter of the southwest 
quarter of Section 31, Township 24 North, Range 29 
West, Thomas County, Nebraska. The defendants Ball 
are the owners of the southwest quarter of the north- 
west quarter of Section 31 and they claim by adverse 
possession east of their east line thereof to the west 
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fence on the Chicago, Burlington & Quincy Railroad 
right-of-way, an area of 6 acres more or less. The de- 
fendant Sherman is the owner of the northwest quarter 
of the southwest quarter of Section 31 and she claims 
by adverse possession east of her east line thereof to 
the west fence on the Chicago, Burlington & Quincy 
Railroad right-of-way, an area of approximately 16 
acres. Upon a trial to the court on the issues thus 
raised, the trial court found for the plaintiffs and quieted 
title in them, fixing the west boundary of plaintiffs’ 
lands in accordance with a survey made at the instance 
of plaintiffs and set forth in the evidence. The defend- 
ants have appealed. 

The plaintiffs became the record title owners of the 
southeast quarter of the northwest quarter and the 
northeast quarter of the southwest quarter of Section 
31, except the railroad right-of-way, on November 2, 
1943, by deed. The defendants Ball became the record 
title owners of the southwest quarter of the northwest 
quarter of Section 31, except the railroad right-of-way, 
by deed recorded on January 24, 1938. The defendant 
Sherman became the record title owner of the north- 
west quarter of the southwest quarter of Section 31 by 
deed recorded April 1, 1940. 

On or about June 20, 1953, plaintiffs employed Albert 
J. Van Antwerp, a qualified surveyor, to establish on the 
ground the west line of their land heretofore described 
in accordance with the description contained in their 
deed. The surveyor fixed the boundary line between 
the lands owned by the defendants and the plaintiffs. 
It is marked at a point located at the southeast corner 
of the northwest quarter of the northwest quarter by 
a stake, which stake is 15.91 chains due east from an 
old red cedar post located at the southwest corner of 
the northwest quarter of the northwest quarter of Sec- 
tion 31. The line from the last-mentioned stake runs 
south to another stake located at the southeast corner 
of the southwest quarter of the northwest quarter of 
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Section 31, which latter stake is located 15.84 chains due 
east of the government corner located at the southwest 
corner of the southwest quarter of the northwest quarter 
of Section 31. The line runs thence due south to a 
third stake located at the southeast corner of the north- 
west quarter of the southwest quarter of Section 31, 
which is 15.76 chains due east of the southwest corner 
of the northwest quarter of the southwest quarter of 
Section 31, which last-mentioned corner is fixed at a 
point 20.0914 chains due south of the government corner 
described as being located at the southwest corner of 
the southwest quarter of the northwest quarter of Sec- 
tion 31. The old red cedar post, located at the south- 
west corner of the northwest quarter of the northwest 
quarter of Section 31, is 20.06 chains due north of the 
government corner heretofore described as being lo- 
cated at the southwest corner of the southwest quarter 
of the northwest quarter of Section 31. The line drawn 
through the three stakes is the boundary line between 
the lands of plaintiffs and defendants determined by 
government surveys, the deeds of the parties, and the 
survey marked on the ground by Van Antwerp. Sec- 
tion 31 is a short section which accounts for the variance 
in the regularity of the tracts involved in the dispute. 
The line thus marked on the ground appears to have been 
accepted by the parties, at least no claim is made in this 
court that the boundary line established by Van Ant- 
werp was incorrect. According to the survey, the rail- 
road right-of-way crosses the northeast quarter of the 
southwest quarter and the southeast quarter of the north- 
west quarter of Section 31 in such a way as to leave ap- 
proximately 16 and 6 acres, respectively, west of the 
west right-of-way fence within the described tracts. 

It is the contention of the defendant Sherman that 
she has been in possession of and used the lands bhe- 
tween her east line as fixed by Van Antwerp and the 
west fence on the railroad right-of-way for more than 
10 years. The evidence shows the land in dispute is 
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grazing land. No fence was ever built which pur- 
ported to be a line fence between plaintiffs and the de- 
fendant Sherman until after the Van Antwerp survey, 
which fence was immediately removed by the defend- 
ant Sherman. The Sherman cattle grazed to the west 
fence of the railroad right-of-way since the defendant 
Sherman became the owner, except in the years 1943, 
1944, and 1945. It appears that during these 3 years 
the plaintiffs leased the northwest quarter of the south- 
west quarter of Section 31 from the defendant Sherman. 
They grazed the disputed lands in connection with the 
lands leased. When the lease expired, plaintiffs admit 
they gave up possession to the defendant Sherman and 
never attempted to take possession again until after 
the survey was made in 1953. The evidence of the de- 
fendant Sherman is that she had always claimed to the 
west fence on the railroad right-of-way and that she 
openly and exclusively used it as her own. 

The plaintiffs claim that they had asserted their title 
to the disputed tract by paying the taxes, placing a mort- 
gage on the land, by executing an oil and gas lease, and 
in securing a permit for a railroad crossing in 1948. The 
taxes, mortgage, and mineral lease included the disputed 
acreage only by the use of the description of the north- 
east quarter of the southwest quarter of Section 31 as 
it appeared in their deed. They indicate nothing more 
than the deed itself. With reference to the permit to 
cross the railroad right-of-way, it appears that plaintiffs 
had other lands west of the railroad right-of-way on 
which they grazed their cattle. There is no evidence 
that plaintiffs made any use of the permit, in fact the 
evidence shows that they crossed the railroad at a 
point further south and crossed the Sherman lands to 
make use of lands which did not include the disputed 
tract. There was no use of the right-of-way crossing 
which conflicted with the defendant Sherman’s posses- 
sion and use of the disputed tract of land. The evidence 
of Gertrude Sherman is that she did not know where 
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her east boundary line was, but that she always thought 
it was the west fence of the railroad right-of-way. She 
stated also that it was on this belief that she claimed and 
used the lands up to the west fence of the railroad right- 
of-way. 

It is the rule in this state that if one by mistake en- 
closes the land of another and claims it as his own to 
certain fixed monuments or boundaries, his actual and 
uninterrupted possession for 10 years or more will 
operate as a disseizin and his title will be perfect. Tex 
v. Pflug, 24 Neb. 666, 39 N. W. 839, 8 Am. S. R. 231; 
Hallowell v. Borchers, 150 Neb. 322, 34 N. W. 2d 404. 
It seems clear to us that the disputed land was unen- 
closed except within the west fence of the railroad 
right-of-way. There was not and never had been a 
fence between the Sherman land and the disputed tract. 
The cattle of the defendant Sherman had grazed over 
the whole of it up to the right-of-way fence in excess 
of the statutory period of 10 years. 

The plaintiffs contend, however, that the defendant 
Sherman had never actually claimed the disputed tract 
and that her use of it was based only on a mistaken be- 
lief that the west fence on the railroad right-of-way 
was the true boundary line. The evidence sustains this 
contention. The fact that one claiming title by adverse 
possession never intended to claim more land than is 
called for in his deed is not a controlling factor. It is 
the intent with which possession is held rather than an 
intention to hold in accordance with his deed that is 
controlling. The claim of adverse possession is founded 
upon the intent with which the occupant had held pos- 
session, and this intent is ordinarily determined by what 
he has done in respect thereto. Hallowell v. Borchers, 
supra. 

The rule is stated in Annotation, 97 A. L. R., p. 58, 
as follows: “In a steadily increasing number of juris- 
dictions, the possession is the important element, and it 
is held that such possession is not the less adverse because 
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the person takes possession of the land in question inno- 
cently and through mistake. In other words, it is the 
visible and adverse possession, with an intention to pos- 
sess land occupied under a belief that it is the pos- 
sessor’s own, that constitutes its adverse character, and 
not the remote view or belief of the possessor. Or, as 
said in 1 R. C. L. 733, ‘the mere fact of possession is 
allowed to override the intention; and it is held that a 
possession beyond the true boundary lines, irrespective 
of the intention with which it was taken, becomes ad- 
verse.” This statement was approved by this court 
in Hallowell v. Borchers, supra. See, also, Jurgensen 
v. Ainscow, 155 Neb. 701, 53 N. W. 2d 196. It is evident, 
therefore, that while defendant Sherman did not know 
where the true boundary was, as shown by her deed, 
she occupied and used the disputed tract for grazing pur- 
poses for more than 10 years under the belief that the 
west fence on the railroad right-of-way was the bound- 
ary. It is evidence which establishes a use showing 
actual, open, exclusive, and continuous possession, and 
when such use has existed for the statutory period of 
10 years, it is sufficient to sustain a claim of title by 
adverse possession. 

The main contention advanced by the plaintiffs in 
this case is that the evidence will not support a finding 
that possession was taken and held under a claim of 
right, or title, or ownership, What constitutes such a 
claim has been one of the most controversial points in 
the law of adverse possession, and it has been most con- 
troversial where possession of the land has been taken 
under a mistake as to the location of the true bound- 
ary. We do not choose to belabor the question in this 
opinion, but since Hallowell v. Borchers, supra, we think 
the rule in this state has been as follows: Adverse pos- 
session is founded upon the intent with which the occu- 
pant has held possession and this intent can best be de- 
termined by his acts in relation thereto. The fact that a 
claimant may state that he never intended to claim 
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more land than was called for by his deed may or may 
not be given weight dependent upon the circumstances 
of each case. Ordinarily, however, in case of a mistaken 
boundary, more weight will be given to the nature of 
the possession of the occupier than to the mistake that 
was its cause. The law contemplates that one’s rights 
in land may be lost to another by adverse possession. 
The real purpose of prescribing the manner in which an 
adverse holding will be manifested is to give notice to 
the real owner that his title or ownership is in danger 
so that he may within the period of limitation take ac- 
tion to protect his interest. It is the nature of the hos- 
tile possession that constitutes the warning, not the 
intent of the claimant when he takes possession. When, 
therefore, a claimant occupies the land of another by 
actual, open, exclusive, and continuous possession, the 
owner is placed on notice that his ownership is endan- 
gered and unless he takes proper action within 10 years 
to protect himself, he is barred from action thereafter 
and the title of the claimant is complete. It can readily 
be seen that the intent with which the claimant first 
took possession of the disputed tract is not ordinarily 
of too much significance. The title of the true owner 
is lost by his inaction. It would seem, therefore, that 
when the possession of the land of another, no matter 
what the intention may have been in making the first 
entry, amounts to that which the law deems as adverse 
to the true owner and such possession continues for the 
statutory period of limitation of 10 years, the adverse 
holding ripens into ownership in the absence of explana- 
tory circumstances affirmatively showing the contrary 
such as occupancy under a lease, an easement, or a per- 
missive use. City of Rock Springs v. Sturm, 39 Wyo. 
494, 273 P. 908, 97 A. L. R. 1. See Annotation, 97 A. L. 
R. 14. 

It is the contention of the defendants Ball that they 
have been in possession of and used the lands between 
their east line as fixed by Van Antwerp and the west 
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fence on the railroad right-of-way for more than 10 
years. This tract was used primarily for grazing pur- 
poses, although there is evidence that hay was sometimes 
taken from it. No fence was ever built which pur- 
ported to be a line fence between plaintiffs and the de- 
fendants Ball until after the Van Antwerp survey, which 
fence was immediately removed by the Balls. From 
the time the Balls became the owners in 1938 their 
cattle grazed to the west fence line on the right-of-way. 
The evidence shows an exclusive and continuous use of 
the 6-acre tract involved for more than 10 years. There 
is evidence that plaintiffs obtained a part of the hay cut 
on this tract in 1945. This was at a time when plaintiffs 
were in possession of the Sherman land to the south 
under lease. The defendants Ball had no knowledge 
that plaintiffs took any hay from the 6-acre tract in 
1945. It is evident that any hay so taken was in their 
status as tenants under the Sherman lease. There is no 
evidence that they obtained the hay under any claim of 
ownership of the tract. There is some evidence that 
plaintiffs Purdum took some hay off of the disputed 
tract in 1949. The defendants Ball knew nothing of 
it. Plaintiff Kenneth L. Purdum talked with Balls’ 
hired man who told him to take what he thought was 
his. He does not appear to have claimed the hay as 
owner of the land. It appears also that the statutory 
period of 10 years had run at the time of this incident. 
The plaintiffs contend, as they did in defending the 
claim of the defendant Sherman, that the defendants 
Ball did not know where the true boundary line was and 
that they actually claimed nothing more than to the 
true boundary. It is clear, however, that they used and 
occupied the land up to the west fence of the right-of- 
way under the belief that it was the boundary line. 
This is sufficient to establish adverse possession where 
such possession has been actual, open, exclusive, and 
continuous for a period of more than 10 years. The 
authorities cited in support of the Sherman claim also 
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support the claim of adverse possession of the defend- 
ants Ball. We point out that the defendants claim no 
land east of the railroad right-of-way, including any 
that might be within the southwest quarter of the north- 
west quarter of Section 31. 

We think the evidence clearly shows on a trial de 
novo that the defendant Sherman is the owner of all 
of the north half of the southwest quarter of Section 
31 lying west of the west fence on the Chicago, Burling- 
ton & Quincy Railroad right-of-way. Also, that the de- 
fendants Ball are the owners of all of the south half of 
the northwest quarter of Section 31 lying west of the 
west fence on the Chicago, Burlington & Quincy Rail- 
road right-of-way. The judgment of the district court 
is therefore reversed and the cause remanded with di- 
rections to enter a decree quieting title in the defendants 
Sherman and Ball to the lands claimed by them in ac- 
cordance with the prayers of their respective answers. 

REVERSED AND REMANDED WITH DIRECTIONS. 


INDEX 


Abandonment. 
“Abandonment” is the relinquishment of a right by the 


owner thereof without any regard to future posses- 
sion by himself or any other person, but with the 
intention to forsake or desert his right. State v. 


NGG 1BOT. cs 2ecb neo ee rocdtcciasin evsct ie eta tia kintenciuah gédtacSaeageanesetetacenestes'e 


Abatement and Revival. 


Actions. 


1. 


A cause of action for personal injuries alleged to have 


been proximately caused by negligence of a decedent 
during his lifetime survives. When no action was 
brought thereon during his lifetime, it must be pros- 
ecuted by a claim filed against the estate of de- 
cedent in the county court which has exclusive orig- 
inal jurisdiction thereof. Storm v. Malchow ............ 


A moot case is one which seeks to determine an ab- 
stract question which does not rest on existing facts 
or rights. Hafeman v. Gem Oil Co. o..cecececcecceeeecceseeeeee 
If a concrete case of fact or right is exhibited, there 
is no policy of law which deprives a party of a 
determination because his motive in the assertion 
of such right is to secure such a determination. Hafe- 
man V. Gem O6l CO. icceececcescecsessenncesssseensessesevecesssesentecee 
Several actions may be brought and more than one 
judgment recovered against different wrongdoers for 
the injury done by them but only one satisfaction 
may be had. Hafeman v. Gem Oil Co. ou.c.ciceecceeeeeeee 


Adverse Possession. 


1. 


2. 


Elements of plea of adverse possession stated. Elsas- 
BET V. SZYMANGKA 0... .cececceccnescesceseensescennssseecncserecceceenceenveceece 
Adverse possession must not only have been actual, 
open, and continuous, but it must have been accom- 
panied by an intention to hold the land as the owner 
of it. Elsasser v. Szymanski 0...2.....cccccccesscssscceceesereee 
The claim of title to land by adverse possession 
must be proved by actual, open, exclusive, and con- 
tinuous possession under a claim of ownership for 
the statutory period of 10 years. Purdum v. Sherman 
Where one by mistake as to the true boundary line 
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enters upon and takes possession of land of another, 
claiming it as his own to a definite and certain bound- 
ary, by an actual, open, exclusive, and continuous 
possession thereof under such claim for 10 years or 
more, he acquires title thereto by adverse possession. 
Prurdum v. Sherman .0..ccccceccceccccnscccncceseesseessccessenessseseeensees 
It is the visible and hostile possession, with an in- 
tention to possess land occupied under a belief that 
it belongs to the possessor, that constitutes its ad- 
verse character. Ordinarily the hidden or remote 
view or belief of the possessor in taking possession 
does not relate itself to the adverse character of the 
possession. Purdum v. Sherman ..w.....:c-cccceeeeeeene 


A power of attorney must be construed in accordance 
with the rules governing the interpretation of 
written instruments. Burns v. Commonwealth Trailer 
LOG aiesesstocadedce sete Shad cece Aide debeiscnect acted Ses eedeceest tsedeesseien’ 
Where the intention of the parties appears from the 
language employed in a power of attorney, that in- 
tention should prevail and a strained interpretation 
should never be given to defeat it. Burns v. Com- 
monwealth Trailer Sales .........ccsccscsecssceeseesnecseeeenereaeee 


Appeal and Error. 


1. 


A district court cannot acquire jurisdiction of a 
cause if the court from which the appeal was taken 
had no jurisdiction of the subject matter. Lane v. 
Burt County Rural Public Power Dist. 00.0... 
A condemnation proceeding becomes a judicial pro- 
ceeding on appeal to the district court. Proper plead- 
ings are necessary in the district court to present 
other issues. Lane v. Burt County Rural Public 
POWer: DUB i oocccssss ce Bessa se ci cdeaciiaice sacs dantce dedoes secpasassastenssedsad 
Jurisdiction of an eminent domain proceeding can- 
not ordinarily be conferred on an appellate court 
by consent, waiver, or estoppel. However, a party 
may be estopped to deny the existence of facts upon 
which jurisdiction thereof depends. Lane v. Burt 
County Rural Public Power Dist. .000.....0000. scene 
The proof in a trial of a jury case must be confined 
to legal evidence tending to prove or disprove an 
issue made by the pleadings. The admission of im- 
proper evidence is prejudicial if it may have influ- 
enced the verdict. Lane v. Burt County Rural Public 
POWer Disb. ics vesssss.cscasessctee eezacen deceetadesteastast Olasctosssacy thesis 
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Evidence wrongfully admitted must be considered 
prejudicial unless it appears that such admission 
did not affect the result of the trial unfavorably to 
the party complaining. Lane v. Burt County Rural 
Public Power Dist. 2..........1..c-.ccecc-nsncceececenecteerevesevenenencceees 
Fries v. Goldsby 
Rule for consideration in Supreme Court of divorce 
cases stated. Firebaugh v. Firebaugh, ............1:0.-0 
Where the excessive amount in a judgment is subject 
to exact determination, a remittitur may be required 
as a condition of affirmance for the correct amount. 
Colvin v. Powell & Co., Ue. .......ccccccecceeneeceereeeeeseeenesencene 
It is error for the trial court to submit to the jury 
an issue pleaded by the plaintiff which under the 
evidence affords no basis for recovery. Van Wye 
WE WAGNER -sscie2 decd secdicees td wei sedcckee tevzeeobonttben doce iesecsbessseiutecued 
If it does not appear from the record that an in- 
correct instruction to the jury did not affect the re- 
sult of the trial of the case unfavorably to the party 
affected by it, the giving of the instruction must be 
considered prejudicial error. Van Wye v. Wagner .... 
It is error without prejudice to instruct on questions 


. not raised by pleadings or applicable evidence when 


the instructions do not have a tendency to mislead 
the jury. Van Wye v. Wagner o..i..ccccecccsecesceessescceeneee 
A judgment of the district court is presumed to be 
correct, and a party assailing the correctness of it 
must assume the burden of pointing out specifically 
the rulings of which he complains and the mistake 
made by the court. Van Wye v. Wagner ........00 
The question of the amount of damage is one solely 
for the jury. Its action in this respect will not be 
disturbed on appeal if it is supported by evidence and 
bears a reasonable relationship to the elements of in- 
jury and damage proved. Van Wye v. Wagner ........ 
A litigant is entitled to have the jury instructed as 
to his theory of the case as shown by pleading and 
evidence, and a failure to do so is prejudicial error. 
Zorinsky v. American Legion .....tcccccccccceseceeseeceeeceeeeese 
In an appeal to review the ruling of the district 
court on a motion for new trial, the Supreme Court 
may order and direct judgment to be entered in favor 


of the party entitled thereto. Borsen v. Moskowitz - 


A judgment will not be reversed for errors against 
a party not entitled to succeed in any event. Borsen 
VU. Moskowtt 2: 200220202. zieshcsetiet cic esstivceteasetsnasalesieucseetece 
The refusal of the trial court to permit the jury 
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to view the premises involved in the litigation is not 
reversible error in the absence of an abuse of dis- 
cretion, Pospichal v. Wiley ............scecceccessceeececeseeceseeaee 
The procedure to obtain reversal, modification, or 
vacation of any order of the State Railway Com- 
mission is governed by the provisions in force with 
reference to appeals from the district courts to the 
Supreme Court. Ruan Transport Corp. v. Peake, Inc. 
Where a motion for rehearing has been filed, the 
time for appeal runs from the date of the ruling of 
the State Railway Commission on the motion for re- 
hearing. Ruan Transport Corp. v. Peake, Ine. ...........- 
The time for appeal from the orders and rulings of 
the State Railway Commission to the Supreme Court 
is limited to 1 month from the date of the entry of 
the order or ruling to which complaint is made. Ruan 
Transport Corp. v. Peake, 126. 02... .ecccecceceeeeteeeceeseenseeee 
The filing of the notice of appeal and the payment 
of the docket fee within the time prescribed by statute 
are jurisdictional requirements. Ruan Transport 
Corp. v. Peake, Tre. oi..cccsccecsseessesceescceeccsenseseescessscerenseee 
If the appeal is not timely perfected within 1 month 
from the date of the entry of the order to which 
complaint is made, then the Supreme Court has 
no jurisdiction. Ruan Transport Corp. v. Peake, Inc. 
The admission or rejection of cumulative evidence 
is ordinarily within the trial court’s discretion, and 
its ruling thereon will not be held erroneous by the 
Supreme Court unless abuse of such discretion clearly 
appears. Edmonds v. State .2.........ccescceccsceeesseeesecreeeeee 
In a case where the main fact has been proved and 
is not disputed, the exclusion of other evidence in 
support of that fact may not be regarded as preju- 
cial error. Edmonds v. StQte .0.....ec1ccccccccecseeseeeeeteeeeee 
An indeterminate sentence imposed in the case of 
a conviction for manslaughter, although erroneous, 
does not entitle the party convicted to a new trial. 
The proper procedure is to remand the cause to the 
district court for the imposition of a proper sentence. 
Edmonds v. State .0...0.cc...cscsseeesecseeccseseeceescecccsseeceseseeecens oe 
An appeal from a judgment modifying a decree of 
divorce is considered and decided by the Supreme 
Court de novo upon the record made in the trial 
court. Bowman v. Bow Man o......cccccevescccecsececscesnecencceeeee 
The findings on a first appeal become the law of 
the case on a retrial of the same case unless on 
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a second trial the facts are materially and substan- 
tially different. Gable v. Pathfinder Irr. Dist. ........ 
The burden of showing that the facts on a second 
trial are materially and substantially different from 
those adduced on an earlier trial from which an 


. appeal was taken and in which findings were made 


by the Supreme Court is upon the party making 
such claim. Gable v. Pathfinder Irr. Dist. ..........-....- 
The fixing of the amount of damages is a function 
of the jury... Unless it has: been :shown that the 


amount fixed is so exorbitant as to indicate passion, - 


prejudice; mistake, or a complete disregard of the 
law and the evidence, its verdict will be ‘sustained. 
Gable v. Pathfinder Irr. Dist.) .......2.-.eeceleec tect eeeeeeenes 
The proof in a trial of a jury case must be confined 
to legal evidence tending to prove or disprove an issue 
made by the pleadings, and the admission of improper 
evidence is prejudicial error if it may have influenced 
the verdict. Fries v. Golda by. ».0.....--...cseestisceresceseeenoeee 
The court should submit to the jury only such issues 
as find some support in the evidence, and’where an 
issue is submitted without support in the ‘evidence 
which is calculated to mislead the jury: onthe con- 
sideration of the facts to the prejudice of: thé com- 
plaining party, the judgment must be reversed. Fries 
Ds GOLDS DY sscezesesstecsicsgagee noes tetshcathdscaed eedidlaeegeacces Sseasudansiss 
Error alleged in the substance of an instruction given 
to the jury must be called to the attention of the 
trial court in motion for a new trial before it will 
be considered by the Supreme Court. Jensen v. 
PHO 6 vino te ioc Sis bane alia De cats tee canted etekes 
Issues of fact in will contest cases are determined in 
the Supreme Court by the sufficiency of the evidence 
to sustain the verdict of the jury or the findings 
of the district court. Where the evidence in a case 
tried to the jury is conflicting, issues of fact are 
questions for its determination. Jensen v. Priebe .... 
If the time for procuring a bill of exceptions is not 
extended beyond the 40 days allowed by statute, the 
bill of exceptions must be settled and allowed not 
later than 70 days from the date of the filing of the 
notice of appeal in the district court. Bryant v. 
GrOONE necro ad Sa alt Ae ese oes 
A trial court is without authority to settle and allow 
a bill of exceptions not prepared in the manner and 
within the time fixed by the statute. Bryant v. 
GOON = issn iast dan ls sacetads antes vosduccnvacidtbeaccasdaadts cals sneatssbescesse 
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In the absence of a bill of exceptions it is presumed 
that an issue of fact presented by the pleadings was 
established by the evidence, that it was correctly 
decided, and the only issue that will be considered 
on appeal is the sufficiency of the pleadings to sup- 
port the judgment. Bryant v. Greene -..00.....eeeeeee 
Abuse of discretion cannot be presumed, but must 
be made to appear by evidence before its existence 
can be found by an appellate court. The burden of 
showing an abuse of discretion rests on the appellant 
or plaintiff in error. Sutton v. State 0.2... eeeee 
In the absence of a bill of exceptions, the judgment 
of the trial court will be affirmed if the pleadings 
are sufficient to support the judgment. State ew rel. 
Weasmer v. Manpower of Omaha, Ine. ...........01-00 
In the absence of a bill of exceptions, it is conclu- 
sively presumed that the findings of fact made by 
the trial court were supported by the evidence. 
State ex rel. Weasmer v. Manpower of Omaha, Inc. 
Harmless error in the admission of evidence is not 
sufficient ground for the reversal of a judgment. 
Bresley v. O'Connor Ie. ....ccccccecsessenceeseeceseessececceseeneenenne 
The admission in evidence of the life expectancy 
tables was not erroneous under the facts in the case. 
Bresley v. O'Connor Ine. o.ececcccscecsceccsseccesscensencsenccesesenee 
It is not error to submit the issue of future pain 
and suffering to the jury when the evidence shows 
proof of the same with reasonable certainty. Bres- 
Ley Vv. O'Connor INC. .W.ceceaeceecceesenncsesecsecetsesseceeceseneeecneness 
It is error for the district court to dismiss an appeal 
from the judgment of a county court for a defective 
or insufficient bond where the bond given substan- 
tially complies with the statutory provisions and is 
signed by a surety and approved by the county judge. 
State ex rel. Miller v. Cavett 0... .ecccecceccseccsssecsecesneesene 
Surplusage in designation of plaintiff in habeas cor- 
pus proceeding did not have the effect of changing 
the issues or parties to the appeal. State ex rel. 
Miller: . Cawett. cc cic ess oie toide Be Bide 
In an appeal to the district court from an order 
discharging the relator in a habeas corpus proceed- 
ing, the relator assumes the position of plaintiff and 
the respondent that of the defendant. State ex rel. 
Maller’ th. CVC sscvsccccascevescccensceivaseddosesde ccencotsiuctes séeteenntvae 
In an appeal to the district court in a habeas cor- 
pus proceeding, it is not required that a writ be 
issued by the district court. Jurisdiction over the 
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parties obtains by virtue of the appeal. State ex 
vel. Miller v. COvett .......cceeccccncccceneccesccceeceeececacerssecaeeneasees 
Where the record in a law action shows the filing 
of a motion for a new trial, but no ruling thereon 
by the trial court, the appeal will be dismissed as 
prematurely taken. Mueller v. Keeley ..........-.--....00- 
Conflicting instructions on issues the effect of which 
may be to mislead or confuse the jury are erroneous 
and prejudicial. Southwell v. DeBoer .........-.-..0000 
Where the verdict returned by the jury is the only 
one authorized by the pleadings and proof, the giving 
of an erroneous instruction is not prejudicial error. 
Southwell v. DeBoer ...........cc.cscccsseeeeenecseceseceeseteeseneseeane 
Where contributory negligence is charged against 
a plaintiff but the physical facts disclose conclusively 
that he was not so guilty, it is error for the court 
to submit that question as an issue to the jury. 
The error is not prejudicial to the defendant making 
the charge, even if a phase thereof has been im- 
properly defined. Southwell v. DeBoer .................- 
Where the verdict in an action for personal injuries 
is challenged on appeal solely because it is excessive, 
it will not be disturbed by the reviewing court, un- 
less it can say as a matter of law that, upon con- 
sideration of all the evidence, the amount of such 
verdict is excessive. Southwell v. DeBoer... 
A verdict may be set aside as excessive by the 
trial court or on appeal only when it is so clearly 
exorbitant as to indicate that it was the result of 
passion, prejudice, mistake, or some. means not ap- 
parent in the record, or it is clear that the jury dis- 
regarded the evidence or rules of law. Southwell 
Wi DOB OOP © si cbe susn ssa sese ss hadialece ne scsceibedahcednn becata Laegaiteeteeseen 
In an appeal of a criminal proceeding to the dis- 
trict court, the district court is required, by statute, 
to order the filing of a proper complaint at any stage 
of the proceedings if the complaint on file is insuffi- 
cient or defective. Rolfsmeier v. State ..........0....0..0.-.- 
The manner in which the district court brings about 
a compliance with statute requiring filing of original 
complaint is not material in the absence of a showing 
of prejudice to the rights of the defendant. Rolfs- 
WMeren O.  SUQbe. se. ae csr teas tsiesllls da beaatonlgetstucesiescielis 
Statutory requirement for filing of petition on ap- 
peal has no application to appeals to the district 
court in criminal proceedings. Rolfsmeier v. State 
Where the evidence in a criminal case is in con- 
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flict, it raises an issue for the jury to determine 
under proper instructions. The verdict of the jury 
on disputed questions of fact will not be disturbed 
on appeal if there is sufficient evidence in the record 
to support its findings. Rolfsmeier v. State ........0....... 
In an action either civil or criminal, tried to the 
court without a jury, the erroneous admission of evi- 
dence is immaterial on appeal where the judgment 
below is sustained by sufficient competent evidence. 
Petersoit V. State x. cccccsecstaiscpsiecidsscevessostetcscsecaessibiyee seeenccs 
Upon appeal from an order granting a new trial, the 
duty rests upon the appellee to point out the pre- 
judicial error or errors which justify the ruling 
made. Wright v. Lincoln City Lines, Ine. ........0.0--- 
Where a party is successful in securing the verdict 
of a jury, he has the right to keep the benefit of 
that verdict unless there is. prejudicial error in the 
proceedings by which it was secured. Wright v. 
Lincoln City Lines, Ine. .....ccccccccccceccessesccccsnceccecececsseceeseee 
The alleged errors that may be considered by the 
district court are those which are called to its at- 
tention by motion or other. appropriate pleading. 
Wright v. Lincoln City Lines, Ine. ......ceccseceseceeeeee 
Errors sufficient to cause the granting of a new 
trial must be errors prejudicial to the rights of the 
unsuccessful party. Wright v. Lincoln City Lines, 
TRC sacasoeensli cht de cetesicae ea Deltas ie dplecasa then tide els age tbees 
Where an instruction, although erroneous, is not 
prejudicially so, it is not legal cause or reason for 
granting a new trial. Wright v. Lincoln City Lines, 
EMO: sc cesdecesct cette she Mie Gece TAE A elena Sade ae eee edie, 
Instructions should be read and construed together, 
and, if as a whole they state the law correctly, they 
will be held sufficient, although one or more of them, 
considered separately, may be subject to just criti- 
cism. Wright v. Lincoln City Lines, Ine. ..00.......0.0000- 
In an equity case appealed to the Supreme Court, 
if it is desired to review erroneous rulings of the 
trial court as to reception of evidence, a motion for 
new trial must be filed and overruled. Timmerman 
Ve. TIM MET MON ooo eeeeeesceceeeeeenceseceeeeeceecseeseceeceeseusseececaeesesseees 
Proper course of procedure to raise question of 
misconduct of attorney in arguing case to a jury 
stated. Sandomierski v. Fimemer ....0....002.cccccccceeeeeee 
In an argument to a jury, the making of statements 
having no support in the evidence, that the defend- 
ant would not have to pay the judgment because he 
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was indemnified in some manner, is such misconduct 
of counsel as will ordinarily require a reversal. 
Sandomierski v. Fisemer ........-.ccscceccecccceresrseeeneeerenenenenee 
Where improper argument to a jury is calculated 
to distract its attention from the issues and evi- 
dence and to induce a larger verdict by injecting 
prejudicial statements, the verdict cannot be sus- 
tained. Sandomierski v. Fimemer ..........:.1ccc-cc-ereeeeeeee 
Rule for allowance of attorney’s fee in workmen’s 
compensation cases stated. Haler v. Gering Bean Co. 
A defendant in a misdemeanor case, desiring to ap- 
peal from a lower court to the district court, must 
substantially comply with the statutory require- 
ments in order to give the latter court jurisdiction. 
ANAETEON V. StAbe ...cccceceeceseeccceeecccsccesceececosececeeescseseearenecee 
The record of the county court, as embodied in a 
duly authenticated transcript, imports absolute ver- 
ity and cannot be contradicted in the appellate court 
by extrinsic evidence. Anderson v. State ..........2..... 
When a transcript is filed in time although incom- 
plete, the appellate court acquires jurisdiction of the 
case. Anderson Vv. State ......ccccccccccccecccceecceeessctseeenecsenes 
Where a party has, within due time, done all that 


- he is legally required to do to perfect an appeal 


and no fault is shown on his part, or that of his 
counsel, the district court will not lose jurisdiction of 
the appeal merely by reason of the fact that the 
county judge filed an incomplete transcript. Ander- 
BOM: Vie SUACS rah ossicles ihe stessdsdestaeerev toda wdesiedhceneteas 
Rule for consideration of case on appeal from an 
order granting a new trial stated. Maska v. Stoll 


Attorney and Client. 


1. 


It is the practice in this state to allow the recovery 
of attorney’s fees only in such cases as are provided 
for by statute, or where the uniform course of pro- 
cedure has been to allow such recovery. Timmer- 
MOAN Vo TUMMETMAN @0o.eccccccccccsccceesesssescccescnrereceecsesesecseneees 
Only confidential communications to one’s attorney 
are protected by statute. The privilege does not 
extend to communications made in the presence of 
others or mere directions given to an attorney acting 
as scrivener in preparation of instruments. Short 
v. Kleppinger 


Automobiles. 


1 


As a general rule it is negligence as a matter of 
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law for a motorist to drive an automobile on a high- 
way in such a manner that he cannot stop in time 
to avoid a collision with an object within the range 
of his vision. Dryer v. Malan .u....eecceceeeeeeeereeeeeneeee 
Exceptions to the general rule are situations where 
on streets or highways the nature of the object or 
its condition or color in relation to the street or 
highway may be such as to affect immediate visi- 
bility, Dryer v. Malan ieeccccccccececccssesenseecreeensectateteeneneeee 
Exceptions do not extend to that which is clearly 
seen or in the exercise of ordinary care would or 
should have been seen. Dryer v. Malm ......000..0....... 
The sudden emergency rule cannot be invoked by a 
party unless there is competent evidence to support 
a conclusion that a sudden emergency actually 
existed, unless the party invoking it has not brought 
the emergency on by his own act, and unless he has 
used due care to avoid it. Dryer v. Malm ................. 
Where a driver of an automobile is suddenly con- 
fronted with an emergency requiring instant deci- 
sion, he is not necessarily guilty of negligence in 
pursuing a course which mature reflection or de- 
liberate judgment might prove to be wrong. Kiser 
Wi. Christensen 2252.) e acest te eas aden ellen i gveciee cents 
The driver of an automobile who becomes frightened 
and bewildered at the discovery of the near approach 
of a train at a railroad crossing is not guilty of 
gross negligence toward his guest where the latter 
acquiesced in the method of operating the automo- 
bile resulting in the creation of the danger. Kiser 
COS OL a2] 12 1 2 | ee ee Be Pee SO 
A warning of imminent danger to a host by a guest 
riding in an automobile operated by such host must 
be made in time to afford the host a reasonable 
opportunity to avoid an accident, if such warning 
is to operate to the benefit of the guest. Kiser 
D> CHYASECNSEN: 2.5... soso le Roanhwenshca ah ok ccsce cesieseatcavaesvessacdicseceee 
What amounts to gross negligence in any given case 
must depend upon the facts and circumstances. The 
fact that the operator of the automobile may. have 
been guilty of ordinary negligence is insufficient to 
warrant a recovery in favor of a guest. Kiser v. 
CRPISCENBEN. 55 vs dadasescseedenesgedvg- thes sestddecdaanacsessiosddeueacsuentssdh 
Duty of motorist stated where snowdrifts or other 
conditions have left only a narrow lane open for 
travel. Pospichal v. Wiley  ..........ccccccccccececcccececsesececeseee 
A person is liable for the negligent operation of an 
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automobile by his servant or agent only where such 
servant or agent, at the time of the accident, was 
engaged in his employer’s:or principal’s business 
with his knowledge and direction. Pospichal v. 
W tle yp: scsi sael ics ei corse Ogee eed es eons trees hee 
When the driver of an automobile entering -an in- 
tersection looks but fails to see an approaching auto- 
mobile not shown to be in.a favored: position, the 
presumption is that the. driver of the approaching 
automobile will respect his right-of-way. The ques- 
tion of his contributory negligence: in proceeding to 
cross uhie: intersection is a jury’ rina ‘Kohl v. 


If the driver of an automobile cae eee intersec- 


‘tion looks for approaching vehicles but. fails to see 


one which is favored over him:under the- rules of 
the road, he is guilty of contributory negligence suf- 
ficient to bar a recovery as a matter of law. aol v 
UI eel. 2 toe anaes oth oe ee ener 
A purchaser who receives possession of a- motor 


‘vehicle without obtaining the certificate:‘of title 


thereto, as required by statute, acquires-rio title or 
ownership therein. Burns v. Commonweal: Trailer 
Sales. wc idichisetecdede neetccledecdenienced ides TAC Joel 
The possession of a certificate of: title to :a motor 
vehicle, although necessary to: convey title,.is not 
conclusive of ownership. Burns v.' Commonwealth 
Trailer Sales  oicccccccccececcseseececcesereee ronualaitcecavescd decanter eve 
One who accepts a certificate of title to a motor 
vehicle from an agent of the owner is not'an innocent 
purchaser for value where it appears that the pur- 
chaser had notice of the agent’s want of: authority 
to transfer the certificate of title or to sell the 
motor vehicle. Burns v. Commonwealth Trailer Sales 
A motorist should have his car under such reason- 
able control as will enable him to avoid collision 
with other vehicles, assuming that the drivers there- 
of will exercise due care. Paddack v. Patrick ........ 
“Reasonable control’ by a motorist is such as will 
enable him to avoid collision with other vehicles 
operated without negligence in streets or intersec- 
tions, and with pedestrians in the exercise of due 
care; but “complete control” such as ‘will only pre- 
vent a collision by anticipation of negligence or ille- 
gal disregard of traffic regulations, in absence of 
notice, warning, or knowledge, is not required by the 
laws of Nebraska. Paddack v. Patrick .0.......cccccceccc000- 
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A motorist about to enter a highway protected by 
stop signs must stop as directed, look in both di- 
rections, and permit all vehicles to pass which are 
at such a distance and traveling at such a speed that 
it would be imprudent to proceed into the intersec- 
tion. Paddack v. Patrick .........:ccscsscssessserseesscesessseeneenee 
Where a motorist on a nonfavored street stops at 
an intersecting arterial highway when the inter- 
section is clear of traffic, looks to the right and left 
for approaching vehicles, acting as a reasonably 
prudent person in the exercise of due care would 
act in the belief that he has time and opportunity 
to safely cross, he is not liable for negligence merely 
because he attempts to do so. Paddack v. Patrick .... 


A motorist, upon entering an intersection, does not 


have an absolute right-of-way which permits him 
to proceed without looking but must continue to 
maintain a proper lookout for the safety of himself 
and others traveling upon the streets. Paddack v. 
POV ACK 25 Fis ode Sache en ese eh peeved easesatdeceasaces Sa 
Where a motorist approaching a through street or 
highway stops, looks, and sees an approaching ve- 
hicle' on the favored street or highway but erro- 
neously judges its speed or distance or for some 


‘other reason assumes -he can proceed with safety 


and not have a collision; the question of whether or 


- not ‘his conduct in doing so makes him guilty. of con- 


tributory negligence is usually one for the jury. 
Paddack V. Patrick .0.........ccccccsecccscecsseeesesceecseseesectececeneees 
A ‘person traveling a favored street protected by 
a traffic signal, of which he has knowledge, may 


‘properly assunie that oncoming traffic will obey it. 
“Paddack v. Patrick ..0........cccscsccsccsccsessecsseectveccecscsesssceccecs 


A user of the highways may assume, unless and 
until he has warning, notice, or knowledge to the 
contrary, that other users of the highways will use 
them in a lawful manner, and until he has such 
warning, notice, or knowledge, he is entitled to 
govern his actions in accordance with such assump- 
tion. Paddack v. Patrick ..........ccccccccssscsscesseseseeceseneesees 
An essential element necessary to be proved to en- 
title a passenger in an automobile to recover dam- 
ages from the host on the ground of negligence less 
than gross is that he is a passenger for hire. Lin- 
colit. vu. Koudsen: o 2c. 2.05 ce cei a ee he eee ees St 
The substantive law of the case required that isin: 
tiff prove that she was a passenger for hire, and 
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not an invited guest, as a condition of the right 
to recover on account of negligence of the defendant 
less than gross. Lincoln v. Knudsen ......-.-c.:ccc0- 
The operator of a motor vehicle must give a timely 
signal of his intention to back when a reasonable 
necessity for it exists in order that he may yield 
the right-of-way to and not collide with or injure 
those lawfully using the street or highway. Fries 
Ws GOLA BD oii iis be a deccbck das taewaclecnaeeaua ait vcSadesseseeesSteeteeecs 
In an action by the legal representative of a de- 
ceased guest against a host operator of an auto- 
mobile, the plaintiff must prove by a preponderance 
of the evidence gross negligence and that it was 
the proximate cause of the accident. Calvert v. 
ME ea ache, esa Sts Uh ce keeibaa petsczaaseces ieeatbeeecsaabestnsstesetaasassbacseenaes 
Gross negligence within the meaning of the motor 
vehicle guest statute means great and excessive 
negligence or negligence in a very high degree. It 
indicates the absence of slight care in the Perr 
ance of a duty. Calvert v. Miller .00.....ccccccleceeeneeee 
The operation of an automobile at a rate of speed 
prohibited by law is not in piselt shea! negligence; 
Calvert v. Miller oo... cccccccccccceeliseceslbelecseeneesieleellelcesteeseeeeee 
The violation of traffic resilations concerning speed, 
the giving of signals, or other similar regulations 
is not negligence as a matter of law of any kind or 
degree but it is a fact that may be considered with 
other evidence in the case in deciding an issue of 
negligence. Calvert v. Miller 0.00.0... fe osccnanses 
When one suddenly moves from the place of aatety 


‘into the path of a moving vehicle and is struck, his 


own conduct constitutes contributory negligence more 
than slight in degree, as a matter of law, th pre: 
cludes recovery. Farag v. Weldon .0.......cccccccetecssccelecs 
The duty of a guest riding in an automobile is to use 
care in keeping a lookout commensurate with that 
of an ordinarily prudent person under like circum- 
stances. Bresley v. O’Connor Ime. ......0.0...0000002 i aueculots, 
Duty of guest riding in an automobile stated. ares 
ley Vv. O°? Connor INC. -.....ccccceccescsssessseceeecsccseccesecseesecedeereees 
The duty of a driver of a motor vehicle to sound a 
horn or give a warning of its approach is not an ab- 
solute one but it depends upon the circumstances. 
Bresley v. O'Connor Ine. .0.........20200-+2 Pleat Gone eee ee 
Evidence of the readings of radar equipment de- 
signed to determine the speed of moving vehicles is 
admissible as evidence of speed if a sufficient founda- 
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tion is laid as to the accuracy of the equipment in 
operation. Peterson v. State ....-..ceccccccsccscccccecsensesssseeee 
The testimony of an officer as to the speedometer 
reading of a car driven by him at a given time is 
competent prima facie evidence of the speed of the 
car at the time. Evidence as to the accuracy of the 
speedometer is not required as a foundation to that 
evidence. Peterson v. State ........--:ccccscccssesesselecssecseesstenes 
A license to operate a motor vehicle in this state 
is issued, not as a contract, but as a privilege, with 
the understanding that such license may be revoked 
for cause by the state. Durfee v. Rese... 
The revocation of a license to operate a motor ve- 
hicle in this state under the point system provided 
by statute is not an added punishment for the of- 
fense or offenses committed as a result of which the 
points are accumulated. Durfee v. Rese ...........00- 


- The purpose of the revocation of a license is to protect 


the public, and not to punish the licensee. Durfee 
DE FCBB 2a coc acco inside soo keata cab bata cae cesabenacasd a labecuspisbaaetseee 
Where an operator’s license is revoked under the 
point system and the statute has been amended dur- 
ing the period of the accumulation of the points as 
a result of which the revocation occurs, the amended 
act controls. Such an application is not ex post 
facto prohibited by the state and federal Constitu- 
tions. Durfee vi Re88 .......cccicecceseccessesseceesssesecseceeseeeneese 
Duties and obligations of a motorist entering an 
intersection of two streets or highways stated. 
Matakead 0. (Stoll x. cscesocssscsscsesicssccvsnssenccshoceuacesssorsocbentuaicicececes 
Right-of-way rule applicable where two motorists 
approach an intersection at or about the same time 
stated. Maska v. Stoll ......ccceccccceccsscssessscsccserscescecssereseees 
The lawfulness of the speed of a motor vehicle 
within the prima facie limits fixed is determined 
by the further test of whether the speed was greater 
than was reasonable and prudent under the condi- 
tions then existing. Maska v. Stoll 


Boundaries. 


Bridges. 


1, 


Actions in equity are authorized by statute to deter- 


mine boundaries of real estate, the ownership of 
which is in whole or in part in dispute. Elsasser v. 
SZ y mre ht. shck. estes esos ectsceveestesdelocecescvacvccasdsde vetatadesceb cases 


At common law it was the duty of the county to 
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build and maintain highway bridges; but if the 
highway was crossed or disturbed for any purpose 
by other than highway authorities, it was the obli- 
gation of the one interfering with the road to re- 
store it. Platte Valley P. P. & I. Dist. v. County of 
Biticolii.: joie i ape ok eu ge  as Seca acectevaeetons 


A county cannot be obligated to maintain a bridge 
constructed across a ditch of a public irrigation dis- 
trict which intersects a county public highway unless 
the governing board of the district, before any con- 
struction work is done on the bridge, attempts in 
good faith to negotiate and agree with the county 
board for the building and maintenance of the bridge 
and the approaches thereto. Platte Valley P. P. & 
I. Dist. v. County of Lincoln ..00....2..--1ceccceeeseeeeteseeeeenee 
Obligation of public irrigation district and county 
in construction and maintenance of bridge on high- 


_ way stated. Platte Valley P. P. & I. Dist. v. County 


OF DAtnC Ot: coco te bcc tices ite cess each ass aa eee anes 


Children Born Out of Wedlock. 


ie 


Charch. 


Where the sole purpose of an action is to have de- 


termined the paternity of a child born out of wedlock, 
the proceeding must be had in accordance with al- 
ternative remedies provided by statute. Timmerman 
Vs TUN MORN: Sassicoccccocvesesconraceiscasseoidaniivssrasiesetedinescdecsecsses 


In this state, an action for the purpose of legiti- 
mating or determining the paternity of a child born 
out of wedlock and obtaining support and mainte- 
nance for such child depends upon statutory authority 
for its maintenance. Timmerman v. Timmerman. .... 


A court of equity, in a case where a sentence or de- 
cree of nullity of a marriage has been rendered, may 
determine the paternity of children born of a void 
marriage, and make an award for care, custody, 
and maintenance of such children. Timmerman v. 
TRMINCTINGMN: 2355c5 css Rscasdesse ee ieekscbtnn css sash oukh Rekeien slteeweteues 


The quality of proof necessary in a proceeding to 
prove paternity of a child born out of wedlock is 
sufficient for that purpose in a court of equity in an 
action wherein the nullity of a marriage is in issue. 
Timmerman v. Timmerman 


A church is a building in which people assemble for 


the worship of God and for the administration of 
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such offices and services as pertain to that worship. 
Calvary Baptist Church v. Coonrad ........::c:cccccceeees 


Constitutional Law. 


1. 


The findings of the Legislature as set out in a dec- 
laration of policy contained in an act, while not 
absolutely controlling, are entitled to great weight 
in determining the constitutionality of the act. 
Omaha Parking Authority v. City of Omaha ............ 
When an act does not purport to be amendatory, but 
is enacted as original and independent legislation, 
and is complete in itself, it is not within the con- 
stitutional requirement as to amendments, though 
it may, by implication, modify or repeal prior acts 
or parts thereof. Omaha Parking Authority v. City 
OF OMG ssco.sscck Haswesesat oats hha hese ahs oie dntnstecashevenes 
If by a fair and reasonable construction the title 
calls attention to the subject matter of a legislative 
bill, it may be said that the object is expressed in 
the title. It need not be a complete abstract of the 
contents of the bill. Omaha Parking Authority v. 


City OF OMGKG® cece. tei esse desvec totic dee isceaddosbotek sohtseat4 say taeseececee 
The lease of public property to a private person 


may serve a public purpose. An act of the Legisla- 
ture authorizing such a lease must provide controls 
for the manner and method of operation to insure 
its operation for the public good. Omaha Parking 
Authority v. City of Omaha o0...eccccccccssecsescssssecesseceeces 
A supervisory control of prices to be charged is nec- 
essary to a proper leasing of parking facilities under 
the Parking Authority Law. Omaha Parking Au- 
thority uv. City Of OMGha oo..eeeecccceccecccccsessccsecessscessnneeens 


Damages for the removal of trees in a public street 
are not within the recoverable damages provided 
for in Article I, section 21, of the Constitution of 
Nebraska. Weibel v. City. of Beatrice -..0...cccccce 
The Legislature is without power to provide for the 
removal of a constitutional officer where the Con- 
stitution creates the office, fixes the term, and pro- 
vides the grounds and manner of removal. Fitz- 
Gerald V. KUppin ger oicceccccccccsccccccccccececencecseceenseeessecsseeees 
It was intended by the Legislature that statute re- 
quiring earlier filing by incumbent should have ap- 
plication and reference to constitutional as well as 
statutory elective offices. Fitzgerald v. Kuppinger .... 


In the legislative domain and within constitutional 
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bounds the Legislature is supreme. Fitzgerald v. 
UP DING OF sar cdcccvccconcdases coasnebeneenetentnseonsactsenetanataLaeebeseleasenccaste 
The portion of legislative act under attack requir- 
ing earlier filing in primary by incumbent officers 
is unconstitutional as to constitutional officers. Fitz- 
gerald Vv. KuUppinger ....cccceeessccescceccesseeeeseeeeseeesesssseenesenes 
If a portion of a legislative act is unconstitutional 
and the portion of the act cannot be separated from 
the other portion or portions and the latter enforced 
independent of the former, and it further appears 
that the unconstitutional part constituted such an in- 
ducement to the passage of the other parts that they 
would not have been passed without it, the entire 
act will fail. Fitzgerald v. Kuppinger «2.0... 
It was intended by the Legislature that the legisla- 
tion should affect alike constitutional and statutory 
elective officers and that thus by a disclosed in- 
separable intention an inducement which invalidated 
the entire provision was present. Fitzgerald v. Kup- 
DUNG OF dasaciecacsaiesciwextossvinsaSetsabaseasneis (ondtese puieedeetenseaed Saltese 
If an act of the Legislature is constitutional in part 
and unconstitutional in part, the part which is con- 
stitutional may not be enforced unless it may be 


- separated in such manner as to leave an independent 


statute’capable of enforcement. Fitzgerald v. Kup- 
PUN GEN oerecceeeccectecsereeeeeeceee’ td cthites ae fusbovuecceusieacelvaeteoecbdadunebieadats 
Under the Constitution judges of the district courts, 
as such, have rio inherent judicial authority at cham- 
bers and possess only such authority or jurisdiction 
there as is conferred by statute. Vasa v. Vase ........ 


A license to operate a motor vehicle in this state is 
issued, not as a contract, but as a privilege, with the 
understanding that such license may be revoked for 
cause by the state. Durfee v. Ress .......ccccccceceseeees 


Where an operator’s license is revoked under the 
point system and the statute has been amended dur- 
ing the period of the accumulation of the points as a 
result of which the revocation occurs, the amended 
act controls. Such an application is not ex post 
facto prohibited by the state and federal Constitu- 
tions. Durfee v. RESS o........ecccccscetecscesceeccecesneccetescsseetetenee 
If an ordinance purporting to be a police regu- 
lation is in fact a revenue measure, it is unconstitu- 
tional for the reason that it lacks the element of 
uniformity necessary to the validity of revenue en- 
actments. A revenue tax may not be imposed under 
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the guise of a police regulation. School District of 
McCook v. City of McCook 0.......scccccccecscceeeceeeeeeceeeeeeeees 
The collection of money by a city, under an ordi- 
nance permitting its payment in a fixed amount 
within a specified time to avoid prosecution for the 
violation of a regulatory ordinance under the police 
power, is a penalty within the meaning of Article 
VII, section 5, of the Constitution. School District 
of McCook v. City of McCook .2..2...2:ceeecceseessereeereceseeneeee 
Moneys collected for overtime parking are punitive 
in character, and not remedial or compensatory to 
the city, and as such are ‘penalties arising under 
the rules, by-laws, and ordinances of cities as pro- 
vided in Article VII, section 5, of the ‘Constitution. 
School District of McCook v. City.of McCook ...........- 
Article VII, section 5, of the Constitution, is a self- 
executing provision and funds within its provisions 
do not lose their character by being otherwise desig- 
nated in an ordinance of a city. School District of 
McCook v. City of McCook ouu.cecccsccccccccsecceeseseeensccesereneee 


Parties who have entered into contracts with the 
state payable out of public funds are’. necessary 
parties to an action to have the contracts declared 
void and unenforceable. Haynes v. Anderson. ............ 
While executory and before breach, the terms of a 
written contract may be changed by a subsequent 
parol agreement. Such subsequent agreement re- 
quires no new consideration. Carpenter Paper Co. 
wv. Kearney Hub Pub. C0. o.2...eccecsccccceceeessnsecseeseesennseenenees 
A contract may be made under such circumstances 
of business necessity or compulsion as will render 
the same involuntary and entitle the party so co- 
erced to recover back any money paid thereunder 
or excuse him from performance. Carpenter Paper 
Co. v. Kearney Hub Pad. C0. oo... eecccscseececssseeeececeeneeseneee 
When such pressure or constraint is brought to bear 
as will compel a man to go against his will and take 
away his free agency, thus destroying the power 
of refusing to comply with the unjust demands of 
another, it will constitute legal duress. Carpenter 
Paper Co. v. Kearney Hub Pub. Co. o....c--cscsseceeeeeeee 
Conditions under which an agreement is voidable 
because of duress in the form of business compul- 
sion stated. Carpenter Paper Co. v. Honrney Hub 
Pade CO o-vcscisiecs acshsn ioe catastate ieee ccc biasacedate cacsovehs toca Gees Hotasteh veces 
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11. 


12. 


The doctrine of expressio unius est exclusio al- 
terius means that the expression in an instrument 
of one or more things of a class implies the exclu- 
sion of all not expressed. Hafeman v. Gem Oil Co. 
In the absence of fraud, mistake, or ambiguity a 
written agreement is the only competent evidence 
of the contract of the parties and it is not subject 
to interpretation or construction. Hafeman v, Gem 
OR COs cis sso a tEAM te Sot ONS i cad rare es aon aes 
The intention of the parties to an unambiguous 
written contract must be determined from its con- 
tents. Hafeman v. Gem Oil Co, «0... eceeecseereteeeeees 
If the existence of a written contract has been in- 
duced by prior or contemporaneous oral agreement, 
parol evidence is not admissible to add to or con- 
tradict terms of the written contract. Bitler v. 
Ter rt Lite, Tits. -ccsecoscscseechensaincicivostnsectasetie sates nocteliastnepestosdes 


In the absence of fraud, mistake, or ambiguity, where 
negotiations between the parties result in an agree- 
ment that is reduced to writing, the only competent 
evidence of the contract is the writing itself. Bitler 
Me Terrt: Lee, Ine) a 2clsssiassickhacssiote awe Gesensstrascetocicatacaenbseettehedes 


In order to recover substantial damages for breach 
of contract, plaintiff must furnish data sufficient to 
permit the court to determine with reasonable cer- 
tainty the amount of the damages. Bitler v. Terri 
DCO; ANG’, ocstick lick Mai acoh, scien aativednstoeveatencssbaciabicuccpatudvouetenasst 


Damages are recoverable for losses caused by breach 
of a contract only to the extent that the evidence 
affords a sufficient basis of ascertaining their amount 
in money with reasonable certainty. Bitler v. Terri 
Dee; LCs: eo cesctise ease hgsiead ia chicas aedestsndscesangailbveceibiesuentiade 


Conversion. 


1. 


One who takes possession of a chattel and claims 
the title and ownership thereof through a purchase 
from a person having no authority from the owner 
to dispose of it is guilty of a conversion of the 
chattel. Burns v. Commonwealth Trailer Sales ........ 


In the absence of fraud, conspiracy, or bad faith, 
a county clerk who has erroneously issued a certif- 
icate of title to a motor vehicle may not properly 
be joined as a party defendant in an action for its 
conversion, even though it facilitated the conversion 
in some manner. Burns v. Commonwealth Trailer 
Sales 
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The state may direct the use, management, and dis- 
position of county property so long as it is done for 
the benefit of the public in the taxing district. 
Omaha Parking Authority v. City of Omaha. ............ 
A statute which expressly imposes the care of poor 
and destitute persons upon the county is ordinarily 
mandatory. Marshall v. County of Nanee ................ 
The powers of a county are limited by statute. A 
county board can discharge a statutory duty only 
by the means provided by the Legislature. Marshall 
. County Of NQMC .2.......cceccecceccecesecseecnsesseeceecessescesseeceeseaee 
Questions concerning the liability of a county for 
the relief of the poor involve the determination of 
facts by the county board by which any liability on 
the part of the county is fixed. Marshall v. County 
Of (NORGE: fcsiec esaceecdeseentharecdesce Se cseisbod both iwseeeshueeendiv Noses 
Before a county can be held liable for the care of a 
poor person, it must be shown that the county board 
was given an opportunity to exercise its judgment 
and discretion in the matter by passing upon the 
facts necessary to determine the extent of the 
county’s liability, if any. Marshall v. County of 
NGNCE: 22 style aterenteestreaceeelantictelisldicaSeleheeck csedsseoSooeag 


A district court cannot acquire jurisdiction of a 
cause if the court from which the appeal was taken 
had no jurisdiction of the subject matter. Lane v. 
Burt County Rural Public Power Dist... 
County courts have jurisdiction of actions for the 
forcible entry and detainer of real estate. Jones v. 
WDCRMIGE nari cet ees ace a acacdlestacacvochd ach atecweuasctetcs 
District courts have no original jurisdiction of cases 
in forcible detainer. The jurisdiction of district 
courts in such actions is acquired by appeal or error 
proceedings. Jones v. Schmidt -00..........ccccccceecssesesecceeees 
An equitable title to real estate and possession there- 
of may be shown as a defense in an action of forci- 
ble entry and detainer. A justice of the peace or a 
county judge has no jurisdiction to try such a title. 
Tomes V. Schmidt 2... ceseececceccecccecececeeceeeecccscsssessseceesssneeeces 
Where the title to land, which is sought to be re- 
covered in a forcible detainer case, is drawn in ques- 
tion and evidence thereon is submitted in the county 
court, the district court, on appeal therefrom, is 
without jurisdiction to hear and to determine the 
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10. 


controversy. In such case, the action stands for 
dismissal. Jones v. Schmidt -...2...222...::0:ccssecceeeeeeeeesereeees 
It will be presumed, in the absence of a showing 
to the contrary, that the discretionary powers of 
the district court have been wisely exercised. Sut- 
BOW: V.SUGLE:o2 i co en ies seseeieseeece se cies Stier eet 
Abuse of discretion cannot be presumed, but must be 
made to appear by evidence before its existence can 
be found by an appellate court. The burden of show- 
ing an abuse of discretion rests on the appellant or 
plaintiff in error. Sutton v. State... eeeeesseceeseseeeeee 
A cause of action for personal injuries alleged to 
have been proximately caused by negligence of a 
decedent during his lifetime survives. When no 
action was brought thereon during his lifetime, it 
must be prosecuted by a claim filed against the estate 
of decedent in the county court which has exclusive 
original jurisdiction thereof. Storm v. Malchow .... 
When a court attempts to render a judgment at a 
place other than where it is authorized, it has 
no jurisdiction and its acts possess no validity. Muel- 
ler 0. ReeCley 2045 eink te he tente eetaeee 
Courts of general jurisdiction have the inherent 
power to do all things necessary for the proper ad- 
ministration of justice and equity within the scope 
of their jurisdiction. Timmerman v. Timmerman .... 


Criminal Law. 


1. 


Where competent evidence is adduced to support 
every element of the offense charged in a criminal 
prosecution, it is ordinarily for the jury to determine 
if the offense has been established by evidence be- 
yond a reasonable doubt. Brockman v. State ............ 
The admission or rejection of cumulative evidence 
is ordinarily within the trial court’s discretion, and 
its ruling thereon will not be held erroneous by 
the Supreme Court unless abuse of such discretion 
clearly appears. Edmonds v. State ......0...ccccccseecceeee 
In a case where the main fact has been proved and 
is not disputed, the exclusion of other evidence in 
support of that fact may not be regarded as preju- 


dicial error. Edmonds v. State -........22::ccccccscceceseeeeeees : 


Unless otherwise provided by statute, one charged 
with a statutory misdemeanor has the right to de- 
mand a trial by jury in the county where the of- 
fense is alleged to have been committed but may 
waive his right thereto. Sutton v. State ...........2.-- 
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Where the right of trial by jury has been voluntarily 
waived by the accused, he thereafter has no right or 
power at his mere will to withdraw or revoke his 
waiver and demand a jury trial. Sutton v. State .... 
Whether one accused of crime who has regularly 
waived a jury trial will be permitted to withdraw 
the waiver and have his case tried before a jury is 
ordinarily within the discretion of the trial court. 
SULbON Vs State coc. cccchscwtceusdeccdeccnstcssebensactvacssseistandeeevsieceesioes 
While a voluntary confession is insufficient, stand- 
ing alone, to prove that a crime has been committed, 
it is, nevertheless, competent evidence of that fact, 
and may, with slight corroborative circumstances, 
establish the corpus delicti as well as the defendant’s 
guilty participation. Cotner v. Solomon .......00..0..-- 
In an appeal of a criminal proceeding to the dis- 
trict court, the district court is required, by statute, 
to order the filing of a proper complaint at any stage 
of the proceedings if the complaint on file is insuf- 
ficient or defective. Rolfsmeier v. State .....0.....c..00 
The manner in which the district court brings about 
a compliance with statute requiring filing of original 
complaint is not material in the absence of a showing 
of prejudice to the rights of the defendant. Rolfs- 
MOET Ui. StQte ae. sicceessissssechesceateenisaaiteascabebeosecedssiveneett.oifoine 


Statutory requirement for filing of petition on ap- 
peal has no application to appeals to the district 
court in criminal proceedings. Rolfsmeier v. State 


Where the evidence in a criminal case is in con- 
flict, it raises an issue for the jury to determine 
under proper instructions. The verdict of the jury 
on disputed questions of fact will not be disturbed 
on appeal if there is sufficient evidence in the record 
to support its findings. Rolfsmeier v. State ............ 


Unless otherwise provided by statute, one charged 
with a statutory misdemeanor has the right to de- 
mand a trial by jury in the county where the offense 
is alleged to have been committed but may waive 
his right thereto. Peterson v. State 


Any probative evidence showing a violation of pro- 
bationary conditions by conduct sufficient to convince 
the district court that the defendant will not refrain 
from criminal acts in the future without punishment 
will sustain the revocation of probation. Reinmuth 
Ye OUALE ett MAL hee ao hel ah Motte Mak 


In a proceeding for revocation of probation, proof 


163 


524 


524 


619 


659 


659 


659 


659 


669 


724 


VoL. 163] INDEX 


15. 


16. 


17. 


18. 


19. 


Damages. 


of venue within the meaning of criminal law is not 
necessary. Reinmuth v. State ......cceeeceeeceeeceeeeeeeeeee 
In a hearing on an application for revocation of pro- 
bation, the court may exercise broad powers of in- 
quiry in determining whether or not the application 
should be sustained. Reinmuth v. State ......-..-.0c00 
A defendant in a criminal action, who has become 
a witness in his own behalf, may be subjected on 
cross-examination to interrogation as to previous 
conviction of felony. Reinmuth v. State... 
Where competent evidence is adduced to support 
every element of the offense charged in a criminal 
prosecution, it is ‘ordinarily for the jury to deter- 
mine if the offense has been established by evidence 
beyond a reasonable doubt. Fulton v. State ............ 
Where the evidence is insufficient to support a find- 
ing of a lesser degree than that charged in the 
information, it is not error to refuse to give an 
instruction defining the lesser offense. Fulton v. 
lates eee es oe Me te et 
A defendant in a misdemeanor case, desiring to ap- 
peal from a lower court to the district court, must 
substantially comply with the statutory require- 
ments in order to give the latter court jurisdiction. 
Anderson V. SEALE oo eececcececcceccsccsceesseneseseesseenenessssessseseoss 


General fear, or fear which is not connected with 
or an incident of knowledge of present or potential 
danger, cannot be made the basis upon which to 
predicate depreciation in the market value of land. 
Lane v. Burt County Rural Public Power Dist. ........ 
Fear which may be considered as an element in 
estimating damages in a condemnation proceeding 
is defined. Lane v. Burt County Rural Public Power 
DiSte + oe dsetec Betet ea Rl als ac iabe cnt tise cose e eoaeaage 
Measure of damages in negligence case, and duty 
of mitigating damages, stated. Colvin v. Powell & 
CO ANC} ok cs cose ye Hes ee bss ecdtctot ec tee AO ado A NOI wseasatnes 
Where it has been proved that damage has resulted 
and the only uncertainty is the exact amount, it is 
sufficient if the record shows data from which the 
extent of the injury can be ascertained with reason- 
able certainty. Colvin v. Powell & Co., Ine. oe. 
The question of the amount of damage is one solely 
for the jury. Its action in this respect will not 
be disturbed on appeal if it is supported by evidence 
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and bears a reasonable relationship to the elements 
of injury and damage proved. Van Wye v. Wagner 
The fixing of the amount of damages is a function 
of the jury. Unless it has been shown that the 
amount fixed is so exorbitant as to indicate passion, 
prejudice, mistake, or a complete disregard of the 
law and the evidence, its verdict will be sustained. 
Gable v. Pathfinder Irr. Dist. ........-.csssceccesececsseseeeees 
When it appears from the record that the verdict 
in a case is so clearly exorbitant or excessive as to 
indicate that it was the result of passion, prejudice, 
or mistake, or some means not apparent in the 
record, or it is clear that the jury disregarded the 
evidence or rules of law, then it is the duty and 
power of the trial court and of the Supreme Court 
to set aside a verdict for damages so large that it 
does not find support in the evidence. Paddack v. 
Patrick, (cited ieeetcei el Lats cnenl eet Sats 
Where a buyer wrongfully neglects or refuses to 
accept and pay for goods, the seller may maintain 
an action for damages for nonacceptance. Gerierally, 
the measure of damages is the difference between the 
contract price and the market value, if there is a 
market value, at the time fixed in the eontKaet; or 
the refusal to accept. Ord v. Benson ..........:.ccbecececeenee 
In consideration of diminution of earning capacity, 
plaintiff may show that he was capable of earning 
more than he was earning at the time of the injury, 
and the jury may consider what plaintiff might have 
been able to earn but for the injury in any employ- 
ment for which he was fitted. Jacobsen v. Poland .... 
For the purpose of deciding the amount of damages 
to be awarded for permanent impairment of earning 
capacity, evidence as to earnings of the plaintiff for 
a reasonable period before the injury may be re- 
ceived and considered. Jacobsen v. Poland ................ 
There is no definitive rule for determination in all 
cases what is a reasonable period as to evidence of 
earnings of plaintiff but this must be decided upon 
consideration of the circumstances of each case. 
Tacobsen V. Poland .1....2.--20---.ccceeceeeeeeeecsecceensescscseneeaccaecoens 
Whether or not evidence of past earnings of plain- 
tiff is too remote in time to be admissible is gen- 
erally for the trial court to determine in the exer- 
cise of a sound discretion. Jacobsen v. Poland ............ 
Evidence of past earnings is competent not as furn- 
ishing an arbitrary measure of damages but as 
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14. 


15. 


16. 


17%. 


18. 


19. 


20. 


21. 


22. 


assistance in enabling the jury to exercise a sound 
and just discretion in deciding the proper amount 
to be awarded for the impairment or loss of earning 
capacity. Jacobsen v. Poland ............2.c-ecceseeeenneeeeeenee 
In an action for personal injury, plaintiff may re- 
cover all the damages proximately caused by the 
tort under a general allegation of the gross amount 
of the damages caused, including damages for im- 
pairment of his capacity to earn money. Jacobsen 
Ve POON fi cs26Fsn SedicscccSetiaw Rinse gi dtea cna nSaeteteeeS esi ccvlece cate 
Rule for determination of present value of money 
payable in the future stated. Jacobsen v. Poland .... 
The future pain and suffering which a jury is en- 
titled to consider in the assessment of damages are 
such as the evidence shows with reasonable certainty 
will be experienced by the injured person. Jacobsen 
Dix POLO. ©). sosssekci cde deuccdondeos ddeasacnessdussassdousaseevetieaeeen es ondeasee 
Where physical injuries and suffering therefrom 
have been proved but mental suffering has not been 
separately proved, it is not error for the court to 
instruct that mental suffering is an element .which 
may be taken into consideration in arriving at the 
amount of damages recoverable. Southwell v. DeBoer 
In an action for damages, where the law furnishes 
no legal rule for measuring them, the amount to 
be awarded rests largely in the sound discretion of 
the jury, and courts are reluctant to interfere with 
a verdict so rendered. Southwell v. DeBoer ..............-. 
Damages which are uncertain, conjectural, or specu- 
lative do not constitute the basis of a. recovery. 
Bitler v. Terri Lee, Ie. .....22..2.sccssseeeesseneeneees siigaitecdhctacends 
In order to recover substantial damages for breach 
of contract, plaintiff must furnish data sufficient to 
permit the court to determine with reasonable cer- 
tainty the amount of the damages. Bitler v. Terri 
TCO TMG. iacssccsctan ceases SeeasasdsJagaenvaaesteucvavakwsncedoscsa@siaadeesaonsts 
Damages are recoverable for losses caused by breach 
of a contract only to the extent that the evidence 
affords a _ sufficient basis of ascertaining their 
amount in money with reasonable certainty. Bitler 
Ve DP Or rt. LCC, ANC Li cedseannas one putatederetivecde substantia beaten 
If damages are susceptible of reasonably accurate 
computation, the amount may not be left to con- 
jecture. Bitler v. Terri Lee, Ine. .....0...ccesccsseeceeeee 


Declaratory Judgments. 


1. 


The court in its discretion may refuse to render or 
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enter a declaratory judgment or decree when such 
judgment or decree would not terminate the un- 
certainty or controversy giving rise to the proceed- 
ing. Haynes v. Anderson .........-..ccceecceeceeeesseeeeeeeeeeeneenes 
The statute which provides that when declaratory 
relief is sought, all persons shall be made parties 
who have or claim an interest which would be af- 
fected by the declaration, and no declaration shall 
prejudice the rights of persons not parties to the 
proceeding, is mandatory. Haynes v. Anderson ........ 
The statute authorizing a declaratory judgment is 
applicable only where all interested persons are 
made parties to the proceeding. Haynes v. Anderson 
Phillips: s--PRUAD8: 22. cccsccs ciel atcha elucd ete sheet dhecsleceeesee 


Whether or not a deed is delivered ordinarily de- 
pends upon the intention of the grantor as deter- 
mined from the facts and circumstances of each par- 
ticular case. Short v. Kleppinger ...........2::ccccccccececeeee 
No particular acts or words are necessary to con- 
stitute a delivery of a deed. Anything done by the 
grantor from which it is made to appear that a 
delivery was intended, whether by words or acts, 
or both, is sufficient. Short v. Kleppinger ............ 
The criterion upon which the question of delivery 
depends is whether or not the grantor intended the 
deed to operate as a muniment of title to take effect 
presently. Short v. Kleppinget ..........:c.ccccceeceeteeeeee 
A conveyance once made cannot be changed by any 
subsequent act or statement which does not meet 
the requirements of law governing the conveyance or 
nonacceptance of property. Short v. Kleppinger .... 
An attorney who prepared a deed at the request of 
the grantor and who was present at the time of its 
execution and delivery is competent to testify to 
factual matters concerning the preparation, execu- 
tion, and delivery of the deed. Short v. Kleppinger 
A provision in a will, made subsequent to the execu- 
tion of a deed, indicating that the property involved 
had been conveyed, is a circumstance that properly 
may be considered with all the other facts and cir- 
cumstances in determining whether or not there had 
been a delivery of the deed. Short v. Kleppinger .... 
In a suit to set aside a conveyance of real property 
for want of mental capacity on the part of the 
grantor, the burden of proof is upon the party al- 
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1. 


10. 


11. 


leging it to establish that the mind of the grantor 
was so weak or unbalanced when the conveyance 
was executed that he could not understand and 
comprehend the purport and effect of what he was 
doing. Johnson v. Mayfield 2... ....ceeeeeeseeeeeeereeee 


Rule for consideration in Supreme Court of divorce 
cases stated. Firebaugh v. Firebaugh ..........s..sc.c00-- 
The district court may at any time within 6 months 
of the trial and decision of a divorce case, if no 
appeal is taken therefrom, vacate or modify the de- 
cree therein. Firebaugh v. Firebaugh ...00.........cc0--- 
The right to vacate or modify a decree of divorce 
within 6 months of the trial and decision of the 
cause is not absolute but must be exercised within 
a sound discretion. Firebaugh v. Firebaugh ............ 
In order that it may be said that the court exer- 
cised a sound judicial discretion in vacating or modi- 
fying a decree of divorce good reason therefor must 
be shown and it must also appear that such action 
did not produce an unconscionable result. Fire- 
baugh v. Firebaugh -0...2..2..ceceecceeceencseseesesecesereeceeeeeesecenee 
An appeal from a judgment modifying a decree of 
divorce is considered and decided by the Supreme 
Court de novo upon the record made in the trial 
court. Bowman v. Bow Man ©..0..2..1-sevcesseeccsssersensseseeeees 
An alimony award, which is not a definite sum in 
gross, made in a decree of absolute divorce may 
be modified as to future installments upon adequate 
showing of changed circumstances since the decree 
was rendered. Bowman v. Bowman .1.............00c-00000-- 
A material change in the condition of the parties 
since the rendition of the decree of divorce is a 
prerequisite to a modification of the decree. Bow- 
MOAN Vi BOWMAN 002.......eeecceeeenncenneccesececessecessneeesssecesseeeeeee 
A provision for termination of alimony upon remar- 
riage of the recipient contemplates and requires a 
valid remarriage. Bowman v. Bowman .............10.-. 
If a decree of absolute divorce awards alimony, the 
subsequent improper conduct, however gross, of the 
woman is no cause for discharging the former hus- 
band from such alimony. Bowman v. Bowman ........ 
The fixing of the amount of alimony rests, in each 
case, upon the sound discretion of the court. Malone 
Malone: i262 5e.c3i5 ie or tte ha aa 
Even though the cross-petition of a wife is denied 
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and an absolute divorce granted the husband, the 
wife may be granted reasonable alimony within the 
limitations prescribed by statute. Malone v. Malone 
Rule for determination of alimony in divorce case 
stated. Malone v. Malone ....02.....2.-...--ssecscceeeeecceeeeseeeeeeee 
The fee allowed for the service of an attorney for 
a woman in a divorce action should be sufficient to 
adequately compensate for the service necessary to be 
performed. Malone v. Malone ............. vibes hess sede ceasesate 
Jurisdiction of the court in matters relating to 
divorce and alimony is given by the statute. Every 
power exercised by the court with reference thereto 
must look for its source in the statute or it wees not 
exist. Timmerman v. Timmerman. ..........e1cccccclecceeeeene 
An allowance of attorney’s fees in an action for 
divorce is dependent upon the existence of the mar- 
riage relation. Timmerman v. Timmerman ............ 


In a divorce action wherein a divorce has been 
granted and the custody of children has been fixed, 
the court in a proper proceeding may, where the cir- 
cumstances of the parties have changed or it shall 
be to the best interests of the children, modify the 
decree as it concerns the care, custody, and mainte- 
nance of the children or any of them. Anderson v. 
Waleom: -c.ncccssccch cc cectest bi hav hscdeacelacies neta tesaste ssescécaa eaddececidave 
Custody of minor children awarded to their mother 
in a divorce action will not be disturbed in a sub- 
sequent proceeding to modify the original decree, 
unless by changed circumstances it is affirmatively 
shown that the mother is an unfit person to have 
their custody, or that the best interests, of the 
children require such action. Anderson v. Wilcox .... 


Definition of an easement is given. Elsasser v. Szy- 


Elections. 


A. 


MONBKD. scr 2c ON Se Batali oA sccm tases sat ith eadataunctivds Beaadiicts 


A filing for nomination for the office of judge of 
the district court by a candidate not the holder of 
another and different elective office was required to 
be made not less than 40 days before the primary 
election. Fitzgerald v. Kuppinger ...........c.ccccsccseseees 
A filing for nomination for the office of judge of 
the district court by a candidate who was the holder 
of another and different elective office was required 
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to be made not less than 50 days before the primary 
election. Fitzgerald v. Kuppinger ...0........c-ccccccceeeceseee 


Eminent Domain. @ 


1. 


Equity.- 


Estoppel. 
1, 


The powers and duties of a county judge in a con- 


-demnation proceeding are not judicial but are purely 


ministerial. Lane v. Burt County .Rural Public 
Power Disb. cos se essa heciecexcen essed tebe ete edee sah den steer neesaseecedeats 
A condemnation proceeding becomes a judicial pro- 
ceeding on appeal to the district court. Proper 
pleadings are necessary in the district court to pre- 
sent other issues. Lane v. Burt County Rural Public 
Power Dist. ..cccccccccccecccee wansladegse ses babeatactreucdnianseedtatess 


’ Jurisdiction of an eminent domain proceeding can- 


not ordinarily be conferred on an appellate court 


- by consent; waiver, or estoppel. However, a party 


may be estopped to deny the existence of facts upon 
which jurisdiction thereof depends. Lane v. Burt 
County Rural Public Power Dist. .......c.ccccccccccccceceeseeee 
In eminent domain proceedings, evidence as to the 
value of the land taken and damaged must be based 
upon ‘its value in the condition in which it was at the 
time of the condemnation, which is the date of the 
filing of the petition therefor. Lane v. Burt County 
Rural Public Power Dist. ..cccccesecscecceceecesesenesesecenseees 
In a condemnation action, the proper procedure is 
for the court to reserve the question of interest 
for its determination and direct the jury not to in- 
clude it in its verdict. Lane v. Burt County Rural 
Public Power Dist. .......cccccccscccccseseccssececessensceseessstnseneeseescee 


Independently of any limitation for the guidance of 
courts of law, equity may, in the exercise of its own 
inherent powers, refuse relief because of laches 
where it is sought after undue and unexplained de- 
lay, and when injustice would be done in the particu- 
lar case by granting the relief asked. Dewey v. Dewey 
Laches does not grow out of the mere passage of 
time. It is founded upon the inequity of enforcing a 
claim where there has been a change in the condition 
or relations of the property or parties. Dewey v. 
Dewey 


“Estoppel” means the preclusion of a person from 
asserting a fact, by previous conduct inconsistent 


927 


286 


296 


296 


928 


Evidence. 
1. 


INDEX [Vou. 163 


therewith, on his own part or the part of those 
under whom he claims, or by an adjudication upon 
his rights which he cannot be allowed to call in 
question. State v. Nielsen ......ecscccececccssescsensenecerseeestece 
To constitute an estoppel, a party must have been 
guilty of such conduct as to have given the person 
pleading the estoppel reason to believe that a state 
of facts existed inconsistent with those now asserted 
against him and in reliance on which he acted. 
State UV. Nielsen ....eccssccccssccscecscosstsnsnerscasssnssseecentsassesesaneane 
When a person knowing his rights takes no steps 
to enforce them until the condition of the other 
party has, in good faith, become so changed that 
he cannot be restored to his former state, if the 
right be then enforced, delay becomes inequitable 
and operates as an estoppel against the assertion 
of the right. State v. Nielsen oo... cecseseeeenseeeeeeceees 
The creation of an estoppel requires that the party 
against whom it is claimed acted with knowledge 
of his rights. The party claiming the estoppel must 
be without knowledge of the facts on which he bases 
his claim of estoppel; that he was influenced by and 
relied on the conduct of the other person; and that 
he changed his position in reliance thereon to his 
injury. Hafeman v. Gem Otl Co. .ecccccseccecceccereccecerrese 
A plea of estoppel in pais may be joined with a 
general denial when the averments by way of 
estoppel are not inconsistent with such denial. 
GIMCoMIiNnd V. GIMCOMANE ..........e1eecereceeeeeessecneccecenceensaeasecace 
An executor or administrator, who receives and takes 
possession of property in his representative fidu- 
ciary capacity, is generally estopped in a collateral 
action to deny the title of his decedent or to set up 
an adverse title to the injury of those beneficially 
interested in the estate. Giacomini v. Giacomini .... 


In eminent domain proceedings, evidence as to the 
value of the land taken and damaged must be based 
upon its value in the condition in which it was at 
the time of the condemnation, which is the date of 
filing the petition therefor. Lane v. Burt County 
Rural Public Power Dist. o.....cccccccctscssssecsncesececeseeese 
Statute providing for requests for admission of 
evidence is not merely directory, but substantial 
compliance therewith is required. However, the 
party claiming admissions for failure to deny must 
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10. 


11. 


prove service of a proper request in compliance 
therewith and failure to appropriately respond 
thereto. Kissinger v. School District No. 49 ............ 
Where a party properly serves a request for ad- 
missions of relevant matters of fact, the failure 
to make a proper response within the time allotted 
constitutes an admission of the facts sought to be 
elicited. Kissinger v. School District No. 49 ..........- 
When a request for admissions is properly made, 
the party served must answer even though he has 
no personal knowledge, if the means of obtaining the 
information is available to him. Kissinger v. School 
District. NO. 49? -sicvcccscsccasibesateticascdslty seus sccnedestsesiesteesi acectees 
It is not proper to refuse to respond to a requested 
admission on the ground that the requesting party 
has the burden of proving the matters contained in 
the request, or that the matters requested to be ad- 
mitted are controverted by the pleadings. Kis- 
singer v. School District NO. 49 .......cc.cscscsscsecessesseeeosee 
In a proper request for admissions an improper re- 
sponse is treated as no response at all and hence 
as an admission. Kissinger v. School District No. 49 
A photograph proved to be a true representation of 
the person, place, or thing which it purports to 
represent is proper evidence of anything of which 
it is competent and relevant for a witness to give 
a verbal description. Brockman v. State ......0...... 
When appropriate foundation is laid, X-ray pictures 
are admissible in evidence and subject to inter- 
pretation by an expert witness for the purpose of 
showing the condition of the internal] tissues of the 
body. Fries v. Goldsby ............ccs.ccccsecscecssseceeveseccececeneceee 
Generally, in order to predicate error upon a ruling 
of the court refusing to permit a witness to testify 
or to answer a specific question, the record must 
show an offer to prove the facts sought to be elicited. 
However, when the condition of the record and the 
form of the question itself show that it is relevant, 
material, and competent, no offer of proof is neces- 
sary. Fries v. Goldsdy -.........cccccccccsceccescceeecsesecssevecneesesee 
For the purpose of deciding the amount of damages 
to be awarded for permanent impairment of earning 
capacity, evidence as to earnings of the plaintiff for 
a reasonable period before the injury may be re- 
ceived and considered. Jacobsen v. Poland ................ 
There is no definitive rule for determination in all 
cases what is a reasonable period as to evidence of 
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earnings of plaintiff but this must be decided upon 
consideration of the circumstances of each case. 
Jacobsen Vv. Poland .........cccsecccceneceseeceeeseeerecseeetesseceeenenttecs 
Whether or not evidence of past earnings of plain- 
tiff is too remote in time to be admissible is gen- 
erally for the trial court to determine in the exer- 
cise of a sound discretion. Jacobsen v. Poland ........ 
Evidence of past earnings is competent not as furn- 
ishing an arbitrary measure of damages but as 
assistance in enabling the jury to exercise a sound 
and just discretion in deciding the proper amount 
to be awarded for the impairment or loss of earning 
capacity. Jacobsen v. Poland o.....ecceccecccescessceesseneeeeeee 
Rule for determination of present value of money 
payable in the future stated. Jacobsen v. Poland .... 
While a voluntary confession is insufficient, stand- 
ing alone, to prove that a crime has been committed, 
it is, nevertheless, competent evidence of that fact, 
and may, with slight corroborative circumstances, 
establish the corpus delicti as well as the defendant’s 
guilty participation. Cotner v. Solomon. ........--...c----+ 
The record of a court in which a cause originated 
or was tried, when properly authenticated, imports 
verity and cannot be impeached, varied, or changed 
by oral testimony or extrinsic evidence. Peterson v. 
States -hictccke escheat Ai A, 
Evidence of the readings of radar equipment de- 
signed to determine the speed of moving vehicles is 
admissible as evidence of speed if a sufficient founda- 
tion is laid as to the accuracy of the equipment in 
operation. Peterson V. State -...cceccccccsscccssecsesseeseseeceeenes 
The testimony of an officer as to the speedometer 
reading of a car driven by him at a given time is 
competent prima facie evidence of the speed of the 
car at the time. Evidence as to the accuracy of the 
speedometer is not required as a foundation to that 
evidence. Peterson v. State .0........ccccccececceceesseceesseseeeees 
If the existence of a written contract has been in- 
duced by prior or contemporaneous oral agreement, 
parol evidence is not admissible to add to or con- 
tradict terms of the written contract. Bitler v. Terri 
DiC 6 ANC sissian Seok cieieginde a taccsteastenadcucdesateands Ges isd dod sanshcosacnte sade 
In the absence of fraud, mistake, or ambiguity, 
where negotiations between the parties result in an 
agreement that is reduced to writing, the only com- 
petent evidence of the contract is the writing itself. 
Bitler v. Terri Lee, Ine. .......cccccccccccceeceescneecesscceeeceeneneeseeeee 
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Executors and Administrators. 


Food. 


An executor or administrator, who receives and takes 


possession of property in his representative fiduciary 
capacity, is generally estopped in a collateral action 
to deny the title of his decedent or to set up an ad- 
verse title to the injury of those beneficially inter- 
ested in the estate. Giacomini v. Giacomini ................ 


A restaurant owner engaged in serving food to paying 


guests for immediate consumption on the premises 
impliedly warrants that the food so served is whole- 
some and fit for human consumption. He is liable 
for injuries to such guests proximately caused by 
a breach thereof without proof of negligence. Zor- 
insky v. American Legion  ............ccc1cccccceccesecceeneeeeeeee 


Forcible Entry and Detainer. 


1. 


County courts have jurisdiction of actions for the 
forcible entry and detainer of real estate. Jones v. 
SGWMNAds - scc5 atest Becks Sac erecti Sains los ites sess kas slices Dea hoes 
District courts have no original jurisdiction of cases 
in forcible detainer. The jurisdiction of district 
courts in such actions is acquired by appeal or 
error proceedings. Jones v. Schmidt .00......c.ccces 
The action is merely possessory, and the question of 
title to real estate. cannot be either tried or deter- 
mined in such case. Jones v. Schmidt -..........2:cc000 
An equitable title to real estate and possession there- 
of may be shown as a defense in an action of forci- 
ble entry and detainer. A justice of the peace or a 
county judge has no jurisdiction to try such a title. 
Tones V. Schmidt oo. .eeececcecccecccceeccesccecscneececceceesssnsessececessee 
Where the title to land, which is sought to be recov- 
ered in a forcible detainer case, is drawn in ques- 
tion and evidence thereon is submitted in the county 
court, the district court, on appeal therefrom, is 
without jurisdiction to hear and to determine the 
controversy. In such case, the action stands for dis- 
missal. Jones V. Schmidt 2......ccceccccccsseeeeesececeecceecseese 


Frauds, Statute of. 


1. 


It is the general rule that the memorandum in writ- 
ing required by the statute of frauds must refer to 
the essential terms of the oral contract entered 
into by the parties. Ord v. Benson .0..0....0.2..0020ce leeeenee 
The time of delivery of the goods and the time of 
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payment, if agreed upon in the oral contract, must 
be referred to in the memorandum in writing re- 
quired by the statute of frauds. Ord v. Benson .... 
Where time of delivery of the goods and the time of 
their payment are not referred to in the oral agree- 
ment, the memorandum in writing required by the 
statute is sufficient without reference to such miss- 
ing terms since the law implies the time of delivery 
and payment under the terms of the oral agreement 
and the memorandum as well. Ord v. Benson ........ 


Ilabeas Corpus. 


1. 


Highways. 
1. 


2. 


Surplusage in designation of plaintiff in habeas 
corpus proceeding did not have the effect of changing 
the issues or parties to the appeal. State ex rel. 
Milley ie Cavett. seni Siegcet i chncecgae cee ecstatic ede 
In an appeal to the district court from an order dis- 
charging the relator in a habeas corpus proceeding, 
the relator assumes the position of plaintiff and the 
respondent that of the defendant. State ex rel. 
Miller VY. Cavett 2. cccescccccecceccessscenececeesectsscesneesneeccccneneseee 
In an appeal to the district court in a habeas corpus 
proceeding, it is not required that a writ be issued 
by the district court. Jurisdiction over the parties 
obtains by virtue of the appeal. State ex rel. Miller 
Wi COVECt Hie ps oe ee ee eet a 
The sufficiency of evidence adduced at a preliminary 
examination to hold an accused to answer for a crime 
with which he is charged may be raised and tried 
in habeas corpus proceedings. Cotner v. Solomon .... 
In a habeas corpus proceeding instituted for the pur- 
pose of testing the sufficiency of evidence taken at 
a preliminary examination to require a person to 
be tried on a criminal charge, the court will not 
weigh the evidence but will only inquire as to the 
existence of evidence to sustain the charge. Cotner 
Ve SOLOMON cn occa scsccceseieeddessabi bene tesineelanens doedasnesasdadguyibeete 


At common law it was the duty of the county to 
build and maintain highway bridges; but if the high- 
way was crossed or disturbed for any purpose by 
other than highway authorities, it was the obliga- 
tion of the one interfering with the road to restore 
it. Platte Valley P. P. & I. Dist. v. County of 
TAR COUN cecssiscesneicce Basta pensesete ea le ees peossece sce seentdctuanedeceaetaateeeg 
A county cannot be obligated to maintain a bridge 
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constructed across a ditch of a public irrigation dis- 

trict which intersects a county public highway unless 

the governing board of the district, before any con- 

struction work is done on the bridge, attempts in 

good faith to negotiate and agree with the county 

board for the building and maintenance of the bridge 

and the approaches thereto. Platte Valley P. P. & 

I, Dist. v. County of Lincoln -..cc.. ceseecesceeeeeeeeeeeceees 196 
3. Obligation of public irrigation district and county 

in construction and maintenance of bridge on high- 

way stated. Platte Valley P. P. & I. Dist. v. County 

C1) MR! OS | (a oe SE ne See OS a PE 196 
4. <A motorist about to enter a highway protected by 

stop signs must stop as directed, look in both direc- 

tions, and permit all vehicles to pass which are at 

such a distance and traveling at such a speed that 

it would be imprudent to proceed into the intersec- 

tion. Paddack v. Patrick ..........ccccccccccccceccceeceeescetscseseseece 355 
5. Where a motorist on a nonfavored street stops at an 

intersecting arterial highway when the intersection 

is clear of traffic, looks to the right and left for 

approaching vehicles, acting as a reasonably pru- 

dent person in the exercise of due care would act 

in the belief that he has time and opportunity to 

safely cross, he is not liable for negligence merely 

because he attempts to do so, Paddack v. Patrick .... 355 
6. A motorist, upon entering an intersection, does not 

have an absolute right-of-way which permits him to 

proceed without looking but must continue to main- 

tain a proper lookout for the safety of himself and 

others traveling upon the streets. Paddack v. Patrick 355 
7. Where a motorist approaching a through street or 

highway stops, looks, and sees an approaching vehicle 

on the favored street or highway but erroneously 

judges its speed or distance or for some other rea- 

son assumes he can proceed with safety and not have 

a collision, the question of whether or not his con- 

duct in doing so makes him guilty of contributory 

negligence is usually one for the jury. Paddack 

Ve POEUN: 22a os hsecsa adsl ceuvencaceasiesipllncne'ssayattastacespicsineanens 355 
8. A person traveling a favored street protected by 

a traffic signal, of which he has knowledge, may 

properly assume that oncoming traffic will obey it. 

Paddack v. Patrick ..........cctccccccecsssscesensssssceesecscescseeseseeees 355 
9. A user of the highways may assume, unless and 

until he has warning, notice, or knowledge to the 

contrary, that other users of the highways will use 
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them in a lawful manner, and until he has such 
warning, notice, or knowledge, he is entitled to gov- 
ern his actions in accordance with such assumption. 
Paddack v. Patrick ..........ccsccesscsesecceceesecsecerenseeseeeseneenens 
The rules of the road fixed by statute extend to all 
public highways, however created, and to all roads 
not public highways, if used for travel by the public. 
Bresley v. O'Connor Ine. i.cccescccceseccecsesesnenececenscecenseesoncne 
Where construction work on a highway has been 
completed and, although not officially opened to pub- 
lic travel, is being used by the general public, the 
highway is a public highway, and the statutory 
rules of the road are applicable thereto. Bresley 
Ds O1CONNOE TNC. : hast iee aces ieesare eae eatin Sate th 
Duties and obligations of a motorist entering an 
intersection of two streets or highways stated. 
Maehea: eStores ee he oe cbse 
Right-of-way rule applicable where two motorists 
approach an intersection at or about the same time 
stated. Masha v. Stoll ....ccccececcccsccsccceseseccsceeneensetesneensens 


Manslaughter is a crime of violence. On conviction 
of this crime the imposition of an indeterminate 
sentence by the trial court is erroneous. Edmonds 
Ds. WUGEE occa da Sk stectncate lites dsdaztied tages avciire aceat enn teacancheadeackee 
An indeterminate sentence imposed in the case of 
a conviction for manslaughter, although erroneous, 
does not entitle the party convicted to a new trial. 
The proper procedure is to remand the cause to the 
district court for the imposition of a proper sentence. 
Edmonds Vv. State oicceceececccsccsecsessseccceeseccescencecesencsesnsenenaces 


Injunctions. 


1. 


A resident taxpayer of the state, without showing 
any interest or injury peculiar to himself, may en- 
join illegal expenditures by a public board or officer. 
Haynes Vv. Anderson 2.....ceceseccceseecserecsscensetenescssecenseescesceeese 
If a county assessor fails to make an inspection of 
real estate and relies upon and accepts for assess- 
ment purposes the valuation of an appraiser, the 
assessment is not void and no ground is afforded 
for injunctive relief. Boettcher v. County of Holt 
Where the complaint of a taxpayer is based upon 
irregularities as distinguished from incidents render- 
ing the tax void, the remedy of the taxpayer is not 
by injunction but by resort in the first instance to 
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Interest. 
1, 


the board of equalization. Boettcher v. County of 
FONG res Nae Rah caus Sle Deedee aaa ddestean Be oeeeadens 
Evidence was sufficient to sustain the granting of 
a permanent injunction. State v. Nielsen ............... 


In a condemnation action, the proper procedure is 
for the court to reserve the question of interest for 
its determination and direct the jury not to include 
it in its verdict. Lane v. Burt County Rural Public 
PO Wer. DUBE. ose ie isch Sato acest oe pose eee aat es 
Recovery of interest on an unliquidated claim, the 
subject of reasonable controversy, and incapable of 
being fixed by computation, may be had only from 
the date of the judgment. Colvin v. Powell & Co., 
TNCs. ssdet os aeecctueat alse detest sie Dose tca dein saites Seas des scadee 


Intoxicating Liquors. 
The distance required by statute between a church and 


Judges. 


a place where it is proposed to sell intoxicating 
liquor at retail should be determined by measuring 
in a straight line between the nearest walls of the 
two buildings. Calvary Baptist Church v. Coonrad 


The judges of the several district courts, as such, 


Judgments. 
1. 


have no inherent authority at chambers whatever, 
but only such as the statutes give to them. Mueller 
De TR CUCY i casstec cee esas yp Baa ase cca ten bdiealte sec dhbedaddadtesadia 
VSG. U2 V O80: tie i Bete cl i ad iat elull Leee ada 


In order to obtain a summary judgment the movant 
must show (1) that there is no genuine issue as to 
any material fact in the case, and (2) that he is en- 
titled to a judgment as a matter of law. Kissinger 
v. School District NO. 49 occecceecccccceccssessesecssesseeterenene 
The summary judgment is effective and serves a 
useful purpose only when it can be used to pierce 
allegations in the pleadings and show that the ma- 
terial facts are undisputed and otherwise than as 
alleged. Kissinger v. School District No. 49 ........-.--- 
Where the answers to a proper request for admis- 
sions show that the facts are undisputed and the 
movant is entitled to a judgment as a matter of 
law, a motion for summary judgment affords a 
proper remedy. Kissinger v. School District No. 49 
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A motion to dismiss is not the proper mode of 
raising the defense of a former adjudication. 
Schroeder v. Homestead Corp. -.....1..ccccccceccccsseesersacseceeee 
A litigant, relying upon the doctrine of res judicata 
involved in a pending case, bears the burden of in- 
troducing evidence to prove such defense. Schroeder 
V. Homestead Corp. oi..eceeccccccseceseccseecesseessecessessencceeseseacee 
Judicial notice will not be taken of a judgment in 
another suit as res judicata when not pleaded or 
given in evidence. Schroeder v. Homestead Corp. .... 
Where the excessive amount in a judgment is sub- 
ject to exact determination, a remittitur may be 
required as a condition of affirmance for the correct 
amount. Colvin v. Powell & Co., Ine. ..c.eccccceeccccncscceteeeee 
Where parties to an action have voluntarily com- 
plied with the order of the court, the judgment is 
thereby satisfied and its force exhausted. After a 
judgment has thus been satisfied there is nothing 
left of which such parties can thereafter complain 
or about which they can say they are still aggrieved. 
School Dist. No. 65 v. MecQuiston ............ccccccccceseeceeeee 
Material facts or questions which were in issue in 
a former action, and were there admitted or judicially 
determined, are conclusively settled by a judgment 
therein. Such facts or questions become res judicata 
and may not again be litigated in a subsequent 
action. Gable v. Pathfinder Tirr. Dist. .....00..000.00:c.c00- 
A party relying upon the doctrine of res judicata 
bears the burden of introducing evidence to prove 
that an issue was involved and actually determined 
in a prior action. State ex rel. Weasmer v. Man- 
power Of Omaha, TNC. ..ccecccccceccesceessseeccerccescesssresessseeaee 
Judicial notice will not be taken of a judgment in 
another suit as res judicata, whether in the same 
court or another court, when not pleaded or given 
in evidence. State ex rel. Weasmer v. Manpower of 
Omaha, “Inc: nefits here es at oe it ba odes 
Extent of doctrine of res judicata stated. State ex 
rel. Weasmer v. Manpower of Omaha, Ine. ............ 
A judgment will not operate as res judicata unless 
it appears on the face of the record, or is shown by 
extrinsic evidence, that the precise question was 
raised and determined in the former suit. State ex 
rel. Weasmer v. Manpower of Omaha, Ine. .............- 
Whether a former judgment is a bar to an action 
ordinarily depends on whether the same evidence will 
sustain both the present and the former action, and 
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15. 


16. 


Juries. 


whether it appears that different proof is required, 
a judgment in one of them is no bar to the other. 
State ex rel. Weasmer v. Manpower of Omaha, Ine. 
An order of the trial court overruling or sustaining 
a motion for a new trial must be made with the same 
solemnity as a judgment. It is the order which 
gives finality to the judgment. It goes to the deter- 
mination of a substantial right of the party. 
Mueller v. Keeley -.......ccc-cceeccceccceecccececnccesecsenerseenecseeseenee 
The record of a court in which a cause originated 
or was tried, when properly authenticated, imports 
verity and cannot be impeached, varied, or changed 
by oral testimony or extrinsic evidence. Peterson 
Wen AS CQLE:. Sio5s soccts ecacesits soba Se sanascsavedaesedua toustiks se texwsd asinieeaees 


Action of trial court in sending jurors back to jury 
room for further deliberation did not amount to 
coercion or an attempt to influence their verdict 
under circumstances stated. Brockman v. State .... 
Unless otherwise provided by statute, one charged 
with a statutory misdemeanor has the right to de- 
mand a trial by jury in the county where the of- 
fense is alleged to have been committed but may 
waive his right thereto. Sutton v. State .............. 
Peterson V.. SEGbC ..iscscccc.iesecccdeens Basbetesncijacecosnacdosahectesnede 
Where the right of trial by jury has been volun- 
tarily waived by the accused, he thereafter has no 
right or power at his mere will to withdraw or re- 
voke his waiver and demand a jury trial. Sutton v. 
WERE | bacceicz. caves sccwcacecassude siete Usseln cea ee cdeavesasian Sistaesshadesadeatsee 
Whether one accused of crime who has regularly 
waived a jury trial will be permitted to withdraw 
the waiver and have his case tried before a jury 
is ordinarily within the discretion of the trial court. 
Sutton v. State 


Limitations of Actions. 


1. 


The accrual of a cause of action means the right to 
maintain and institute a suit. Whenever one per- 
son may sue another, a cause of action has accrued 
and the statute begins to run, but not until that time. 
Dewey V. Dewey -.ccccccccecccecceecceececesseessecceeesecesscerececsesuaeecaee 
Laches and the statute of limitations will generally 
begin to run between a trustee and beneficiary 
of an express or voluntary trust when the trust ter- 
minates by its own limitations or the trustee repudi- 
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ates the trust by the assertion of an adverse claim 
to or ownership of the trust property. Dewey v. 
DOWeOy? steers te Rte techs conta, icine salts saandielaclssstusteaductzgaestts 
Repudiation of a trust may be proved either by 
actual knowledge by or notice thereof to the bene- 
ficiary, or by open, notorious, and unequivocal facts 
and circumstances from which a beneficiary who is 
not under any recognized disability would be put on 
notice that the trust has been repudiated and re- 
quire him to timely assert his equitable rights. 
Dewey Vv. Dewey .2....-......scccceesereencensoecceenecesnensnenenstecersenenes 
Whether or not such facts and circumstances are con- 
sistent with continuance of the trust or indicate an 
intent to repudiate and claim adversely is a ques- 
tion of fact for determination by the court in each 
individual case. Dewey v. Dewey. ..0.......cccccccececeeeeeeeees 
By statute, an action for the recovery of the title 
or possession of lands, tenements, or hereditaments 
can only be brought within 10 years after the cause 
of action shall have accrued. State v. Nielsen ........ 
Generally, an answer setting up the statute of 
limitations and laches is not a technical plea of 
confession and avoidance. Whether an answer of a 
supposed estoppel is so or not depends upon the 
nature of the matter alleged in the plea. Giacomini 
Ws. GUA COMANG acces ccc sasscscd dase cats Taasedi dave cdiaavsngsaveddadi Oadeckt 


The making of a common-law marriage in this state 
is prohibited by statute, which prohibition was en- 
acted in 1923. Bowman v. Bowman. ........2.:-..:ccc0e000- 
A provision for termination of alimony upon remar- 
riage of the recipient contemplates and requires a 
valid remarriage. Bowman v. Bowman. .......2....-.-2---- 
An indispensable requisite of a common-law marriage 
is a mutual agreement presently to become man and 
wife by persons qualified under the law to make 
such a compact and it must contemplate a perma- 
nent marital relationship of the parties to the ex- 
clusion of all others. Bowman v. Bowman ............... 
A requirement of a common-law marriage is that the 
parties must hold themselves out as husband and 
wife in the community where they reside. Bowman 
D. BOWMAN. ccc. ccd nh chacegeewes nce p deb cee nal oat beasdadas echeasaeaeeereleee 


Master and Servant. 
A person is liable for the negligent operation of an 
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Mines and 
1. 


automobile by his servant or agent only where such 
servant or agent, at the time of the accident, was 
engaged in his employer’s or principal’s business 
with his knowledge and direction. Pospichal v. 
Wale ys -ccichotai 2 Sy siet tag Bl nl haga A 


Minerals. 

If the signers of a division order are cotenants of 
the oil, they do not thereby contract with each other. 
A signer of a division order admits that he owns 
the amount of oil set apart to him therein but ex- 
presses no intention to convey or transfer any oil 
to any other person. Hafeman v. Gem Oil Co. ........ 
The signer of a division order with respect to oil 
rights is generally not estopped from asserting his 
rights against his cotenants who are not entitled 
to the royalties which were paid to them. Hafeman 
Ge Gem: OU (COs ieee devas easkstn weieveeudacainedcd 
If a tract of land upon which an oil and gas lease 
has been given is subsequently divided into different 
ownerships, the owners of separate mineral interests 
are only entitled, in the absence of specific agree- 
ment to the contrary, to royalties accruing from 
production on the particular tract to which their 
ownership attached, but this does not preclude in- 
clusion of an entirety clause. Hafeman v. Gem 
OD GO ces B 508 2h cba acacia hed ae Sek Soceen Sesascvodaasbda dea aeaseetact 
An entirety clause in an oil and gas lease constitutes 
a restriction on the right of the lessor, for the dura- 
tion of the lease, to alienate his mineral interests 
in the leased premises contrary to its provisions. 
Hafeman v. Gem O1l C0. .u.eecescsceececssecseseecssecseseoneneeneee 
A tenant in common of oil underlying land which has 
been extracted by a cotenant is entitled to an ac- 
counting from the cotenant who produced the oil for 
the value of the ownership of the tenant in common 
in the oil. Hafeman v. Gem Oil Co. oie cecenceeeee ene 
A covenant in an oil and gas lease to pay rent or 
royalties is not personal or collateral but runs with 
the land. Hafeman v. Gem Oil Co. o..iiccceeeecesseesee 
One who acquires by assignment the entire interest 
of the lessee in a distinct part of the leased land 
is as to such part in privity with the lessor and 
liable to him for rent for or royalty from that part. 


Hafeman v. Gem Oil Co. occccecceccseecssssncesecseecesesecesenees 


The assignment of an oil and gas lease by the 
lessee divests him of a privity of estate and transfers 
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it to his assignee who thereafter holds in privity 
of estate with the lessor. Hafeman v. Gem Oil Co. 
The assignee of a lease for oil and gas production 
who acquires all the estate of the lessee is liable to 
the lessor for the payment of rent or royalties 
which accrue while he holds an assignment of the 
lease; and this is likewise true as to any subsequent 
assignee of the lease. Hafeman v. Gem Oil Co......... 
Implicit in an obligation to pay royalties is the 
duty to pay the correct amount to the rightful owner. 
Haferman v. Gem Oil C0. ....cecccccccenccccecccencceseeessccceeessceees 
An assignee of an oil and gas lease is obligated to 
perform a covenant of the lease for the payment of 
royalties to the lessor to the extent of his ownership 
of them if the lease by its terms extends the obliga- 
tion to the assignee. Hafeman v. Gem Oil Co. ........ 
By statute, the governing board of a city is au- 
thorized and empowered to lease lands under its con- 
trol for oil and gas exploration and development. 
Belgum v. City of Kimball cece 
By statute, the governing board of a city is au- 
thorized in its discretion to enter into agreements 
for the pooling of acreage, or any part of the acre- 
age, covered by leases granted for the production of 
oil and gas, and to provide for the apportionment of 
oil and gas royalties on a proportionate acreage 
basis. Belgum v. City of Kimball .00....ccccccccccsseceseeeeeeee 
Cities and towns in producing areas are authorized 
to enact ordinances limiting the number of oil wells 
that may be drilled within defined areas, requiring 
pooling of small tracts, and requiring permits to 
drill within the corporate limits. Belgum v. City of 
FEMI D GUE oasoc cane cscs Scena teh ages ce nctadaans si vatea ces ectoetcetcues 
The term “mineral” ordinarily embraces oil, petro- 
leum, and natural gas. Belgum v. City of Kimball .... 
Where the fee to streets and alleys, and not merely 
an easement therein, is vested in the municipality, 
it owns the minerals under the surface of the streets 
and alleys. The adjoining lot owners have no 
right, title, or interest in said minerals until such 
streets and alleys are vacated by the municipality. 
Belgum v. City of Kimball .......ccccecccccccccceccsnecenseteneeeee 


Motor Carriers. 


1. 


In a dispute between a shipper and a common carrier 
as to a tariff rate fixed by the State Railway Com- 
mission, an application by the shipper to the com- 
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mission to determine the proper rate empowers 
the commission to determine the dispute. Mefford 
v. Wilson Concrete C0. o....2.....2csssecccseeneessceneneeeeesneeecseneee 
In a dispute between a shipper and a common car- 
rier as to a tariff rate fixed by the State Railway 
Commission, an application by the carrier to the com- 
mission to determine the proper rate does not under 
the powers granted to the commission empower it 
to determine the dispute. Mefford v. Wilson Concrete 
CO tsps es coin stsa ts Pied suath se Uatcanastanadesensien snietbadersodsebeseauoteases 
A dispute between a shipper and a common carrier 
as to a tariff rate fixed by the State Railway Com- 
mission is determinable by the courts unless the ship- 
per has invoked the power of the commission to 
make the determination. Mefford v. Wilson Con- 
COLE GO ee 2c versa dusedeStacustidc fectacesessiziadscckacsocsbdessiansseateiceaneced 


Municipal Corporations. 


1. 


The Legislature may classify counties and cities 
when such classification rests upon some difference 
of situation or circumstance which calls for distinc- 
tive legislation for the class. The class must have 
a substantial quality or attribute which requires leg- 
islation appropriate or necessary for the counties 
and cities in the class and which would be inappro- 
priate or unnecessary for those without the class. 
Omaha Parking Authority v. City of Omaha ............ 
A provision of a home rule charter takes precedence 
over a ‘conflicting state statute in instances of 
local municipal concern. A state law affecting mu- 
nicipal affairs which is of state-wide concern takes 
precedence over any municipal ‘action under a home 
rule charter. Omaha Parking Authority v. City of 
OMG oc icdavi ssnssccsinadscccesides Ulocncccnossstb covesqnantberseesesskastanisedelecs 
The alleviation of congested streets and highways 
in a city of the metropolitan class by subway and 
off-street parking is a matter of state concern and 
not a matter of exclusive local concern. Omaha 
Parking Authority v. City of Omaha 000.0... ceceeeeee 
The providing of subway and off-street parking in 
metropolitan cities is a public function and the facil- 
ities provided are for a public use. Omaha Park- 
ing Authority v. City of Omaha oo. ceeccceeeeeeeeseeeeeee 
The property of a city used in carrying out its gov- 
ernmental as distinguished from is proprietary func- 
tions is likewise subject to the control of the state. 
Omaha Parking Authority v. City of Omaha 
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The lease of public property to a private person may 
serve a public purpose. An act of the Legislature 
authorizing such a lease must provide controls for 
the manner and method of operation to insure its 
operation for the public good. Omaha Parking Au- 
thority Vv. City of Omang o......2...2eceecceeeeeesesceenecneereeeeees 
A supervisory control of prices to be charged is 
necessary to a proper leasing of parking facilities 
under the Parking Authority Law. Omaha Park- 
ing Authority v. City of OMGKG .0..02...eceeececeseeesereeneeee 
A city is not liable to an adjacent property owner 
for consequential damages occasioned by a diminu- 
tion in value of his property caused by the removal 
of trees growing in the street in order to place a 
sidewalk therein. Weibel v. City of Beatrice ........ 
Damages for the removal of trees in a_ public 
street are not within the recoverable damages pro- 
vided for in Article I, section 21, of the Constitution 
of Nebraska. Weibel v. City of Beatrice ................ 
The legislative power and authority delegated to 
a city to construct local improvements and levy 
assessments for payment thereof is to be strictly 
construed, and every reasonable doubt as to the ex- 
tent or limitation of such power and authority is 
resolved against the city and in favor of the tax- 
payer. Chicago, St. P., M. & O. Ry. Co. v. City of 
Prandolph: ..-:5ccc.220coecgesschene ceed aces Gevschedth Aaceces dschaieteiciececi 
The streets of a city of the second class or village 
can be paved and so paid for only by legally fol- 
lowing one of the three factually applicable methods 
provided by statute. Chicago, St. P.. M. & O. Ry. 
Co. v. City of Randolpn o..i..ccccecccccsenseceeecccenseneceseecseees 
The power of a city council to make paving im- 
provements is circumscribed by the statute, and 
unless the city council conforms to one of the three 
prescribed methods, it is without power to lawfully 
bind property to pay for such improvements. 
Chicago, St. P., M. & O. Ry. Co. v. City of Randolph 
The methods prescribed by statute granting to cities 
of the second class and villages power to pave, 
gravel, and improve streets are mandatory and 
jurisdictional, and unless the governing boards of 
such municipalities act within one of the three pre- 
scribed methods, no valid assessment can be made 
against property to pay the costs of such improve- 
ment. Chicago, St. P.. M & O. Ry. Co. v. City of 
Randolph: «2:55.02 tench Sete ee ean ean? 
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The publications and notices provided by statute 
are mandatory and jurisdictional steps without which 
an ordinance never becomes effective. Chicago, St. 
P., M. & O. Ry. Co. v. City of Randolph. .............-.+- 687 
If the applicable law prescribes the mode of exer- 
cising the power, the mode prescribed must be fol- 
lowed or the assessment will be void. Chicago, St. 
P., M. & O. Ry. Co. v. City of Randolph. ..W...0.-......2+0- 687 
Special assessments made upon property without 
compliance with jurisdictional requirements are void 
as distinguished from irregular. Chicago, St. P., 
M. & O. Ry. Co. v. City of Randolph .0......2...-:::cccceenee 687 
Special improvements cannot be ordered except in 
the manner provided by statute. Chicago, St. P., M. 
& O. Ry. Co. v. City of Randolph .0.......:.:c.cccccceeeseeeee 687 
The power to construct improvements and levy 
assessments for benefits is a power limited to and 
must be exercised within the district created. Chi- 
cago, St. P., M. & O. Ry. Co. v. City of Randolph ..... 687 
When a party attacks a paving assessment for the 
reason that it is illegal or for an unauthorized 
purpose, the burden is on him to prove the invalidity 
of the assessment or that it was for an unauthorized 
purpose. Chicago, St. P.. M. & O. Ry. Co. v. City 
OF “Randolph...2. co. cacy.costeeescivestccncedosnessbtacovinnsadassttvesledsneve 687 
The power vested in the Legislature to create a mu- 
nicipal corporation implies the power to create it 
with such limitations as that body may see fit to 
impose, and to impose such limitations at any stage 
of its existence. Belgum v. City of Kimball ............ 174 
By statute, the governing board of a city is author- 
zied and empowerd to lease lands under its control 
for oil and gas exploration and development. Bel- 
gum v. City of Kimball ooo ecccccccecccceeeeceeceeceeeeceeeeeeeee 174 
By statute, the governing board of a city is au- 
thorized in its discretion to enter into agreements 
for the pooling of acreage, or any part of the acre- 
age, covered by leases granted for the production of 
oil and gas, and to provide for the apportionment of 
oil and gas royalties on a proportionate acreage 
basis. Belgum v. City of Kimball ooo... ceeecceeeceeeene 174 
Cities and towns in producing areas are authorized 
to enact ordinances limiting the number of oil wells 
that may be drilled within defined areas, requiring 
pooling of small tracts, and requiring permits to 
drill within the corporate limits. Belgum v. City 
Of RAMBO sss ccc CR haces hd oh ace a ease liven ssoes 174 
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At common law the dedication of a street or alley 
passed to the municipality merely an easement. The 
dedicator still continued to own the fee, subject to 
the easement. A deed of an abutting lot passed the 
title to the center of the street, or included the en- 
tire street as the case might be, burdened, of course 
with the easement. Belgum v. City of Kimall ............ 
The Legislature may alter common-law rules of 
conveyancing, and thus has the power to prescribe 
the legal effect of voluntary dedication of streets 
and alleys to a municipality. Belgum v. City of 
Kombat. vices cate ioe Se aise acetal Selipess etic veets 
By statute, the acknowledgment and recording of a 
plat, laying out into lots and blocks and showing 
thereon the streets and alleys, operates as a dedica- 
tion which is equivalent to a deed in fee simple to 
such portions of the premises platted as is on 
such plat set apart for streets and alleys for public 
use to the municipality. Belgum v. City of Kimball 
By statute, whenever any avenue, street, alley, or 
lane is vacated, the same reverts to the owners of 
adjacent real estate, one-half on each side thereof. 
Belgum v. City of Kimball 0...c.cecccseccsssesesceeceseceeeeeees 
A plat made and recorded in statutory form since 
the enactment of sections 17-417 and 17-558, R. R. 
S. 1943, is subject to the provisions of both sections 
which must be considered in pari materia. Belgum 
Vv. City of Kimball 2... ceeecececeeeeeeecenneeeecsneenencenneecsenoees 
While the equivalent to a deed in fee simple to the 
streets and alleys on a plat is vested in a munici- 
pality by statute, such fee is a qualified, base, or 
determinable fee which may be continued forever 
if the streets and alleys be devoted to the public 
use. Such fee is determined by the vacation of 
streets and alleys by the municipality. Belgum v. 
OCT) a <7) | ene ee 
Where the fee to streets and alleys, and not merely 
an easement therein, is vested in the municipality, it 
owns the minerals under the surface of the streets 
and alleys. The adjoining lot owners have no right, 
title, or interest in said minerals until such streets 
and alleys are vacated by the municipality. Belgum 
uv. City of Kimball o..ceeceeceeeecsceccceeceeceeteeeeseceeessecesseeees 
A city of the first class, under the police power 
delegated to it by statute, may by ordinance em- 
ploy parking meters to aid in the control and regula- 
tion of public streets if the ordinance is not arbitrary, 
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oppressive, or discriminatory, and is reasonably cal- 
culated to accomplish the purposes of regulation. 
School District of McCook v. City of McCook .......... 


_If an ordinance purporting to be a police regula- 


tion is in fact a revenue measure, it is unconstitu- 
tional for the reason that it lacks the element of uni- 
formity necessary to the validity of revenue enact- 
ments. A revenue tax may not be imposed under the 
guise of a police regulation. School District of 
McCook v. City of McCook -........-sccsccccereresccereeeeseeeenees 
The placing of a coin in.a parking meter is not the 
payment of a toll or rental for the use of the 
parking space designated in a street. It is a regu- 
latory device designed to. discourage and . prevent 


-overtime parking and thereby expedite the free 


movement of. traffic, the avoidance of. congestion 
on the streets, and the abuse of. parking privileges. 
School District of McCook v. City of MeCook. ....... seas 


The collection of money by a city; under an ordinance 
permitting its payment in a fixed amount within a 
specified time to avoid prosecution for the ‘violation 
of a régulatory.ordinanee under the police. power, 
is a penalty within the meaning of. Article VII, sec- 
tion’ 5, of the Constitution. - School Didireaty of Mc- 


- Cook v. City 1) OT) ie ce ne re 


Moneys collected for overtime pres are punitive 


: ‘in character, and not remedial or: compensatory to 
the city, and as such are penalties arising under the 


rules, by-laws, and ordinances of cities as provided 
in Article VII, section 5, of the Constitution. 
School District of McCook v. City of McCook ...........- 


Article VII, section 5, of the Constitution, is a self- 
executing provision and funds within its provisions 
do not lose their character by being otherwise desig- 
nated in an ordinance of a-city. School District of 
McCook v. City of McCook iececiccececceccccecccceceecececeeceoeee 
When a statute or a city ordinance is ambiguous 
or susceptible of two constructions, one of which 
creates absurdities, unreasonableness, . or unequal 
operation, and the other of “which avoids such a 
result, the latter should be adopted.” Maska v. Stoll 


Negligence. 


1. 


Where different minds may reasonably draw | different 
conclusions from the evidence, or where there is a 
conflict in the evidence as to whether or not negli- 
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gence or contributory negligence has been estab- 
lished, the question is for the jury. Dryer v. Malm 
Pospichal v. Wiley ....c.cccscccscesecesccecesecessseseensceneerensesseseeae 
Proximate cause is that cause which in a natural 
sequence, unbroken by any efficient intervening 
cause, produces the injury, and without which the 
accident could not have happened. Dryer v. Malm 
As a general rule it is negligence as a matter of 
law for a motorist to drive an automobile on a high- 
way in such a manner that he cannot stop in time to 
avoid a collision with an object within the range of 
his vision. Dryer v. Malm o0u..cccccccccccescceeseeenseeeeereeeeeee 
Exceptions to the general rule are situations where 
on streets or highways the nature of the object or 
its condition or color in relation to the street or 
highway may be such as to affect immediate visi- 
bility. Dryer v. Malm  oo..cccecccccseccecsceseennsceneeenecernececneeee 
Exceptions do not extend to that which is clearly 
seen or in the exercise of ordinary care would or 
should have been seen. Dryer v. Malm. ......00..000..0. 
The sudden emergency rule cannot be invoked by a 
party unless there is competent evidence to support 
a conclusion that a sudden emergency actually ex- 
isted, unless the party invoking it has not brought the 
emergency on by his own act, and unless he has 
used due care to avoid it, Dryer v. Malm .................... 
In a negligence case, where different minds may 
reasonably draw different conclusions or inferences 
from the evidence adduced, or if there is a conflict 
in the evidence, the matter at issue must be sub- 
mitted to the jury. Colvin v. Powell & Co., Ine. ........ 
A party is only answerable for the natural, prob- 
able, reasonable, and proximate consequences of his 
acts. Where some new efficient cause intervenes and 
produces the injury, it is the dominant cause. 
Colvin v. Powell & C0., Ine. ...cccccccecccecesecsenecernneeccessenecee 
If the original negligence is of a character which is 
liable to invite or induce the intervention of some 
subsequent cause, the intervening cause will not ex- 
euse it and the subsequent mischief will be held to 
be the result of the original negligence. Colvin v. 
Powell & C0., UNO. o.....e-neccsssseeneencneceeecessencceesnessneetacecessseeseee 
If successive instruments or a series of events are 
combined in one continuous chain or train through 
which the force of the cause operated to produce 
the disaster, they may be the proximate cause of an 
injury. Colvin v. Powell & Co., Ine. .......-ccceecceee 
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Liability of person who knew or should have known 
of danger from leaving of poisonous substance on 
premises stated. Colvin v. Powell & Co., Ine. .........-... 
A manufacturer or other person owning or con- 
trolling a thing that is dangerous in its nature or 
is in dangerous condition owes a legal duty to per- 
sons ignorant of the danger to use reasonable care 
to prevent injury. Colvin v. Powell & Co., Ime. .... 
It is immaterial whether or not the conduct of the 
seller of a dangerous substance amounted to a breach 
of contract between him and the immediate buyer 
from him. The duty is not created by contract, 
but is an instanee of the general human duty not 
to injure another through disregard of his safety. 
Colvin v. Powell & Co., Une. oicccsccceccceceseesecscseseseescecees 
Measure of damages in negligence case, and duty 
of mitigating damages, stated. Colvin v. Powell & 
CO ge ING. sneha Reicsem tciiattss edad Gate ee eh a arte 
Gross negligence means great and excessive negli- 
gence, that is, negligence in a very high degree. 
It indicates the absence of slight care in the perform- 
ance of a duty. Kiser v. Christensen .0...0-...csccccce00-0 


Where a driver of an automobile is suddenly con- 
fronted with an emergency requiring instant decision, 
he is not necessarily guilty of negligence in pur- 
suing a course which mature reflection or deliberate 
judgment might prove to be wrong. Kiser v. Chris- 
CONBEM - 2202 acces Nise eehg eect atl tech eet sd esas Rasen hae 


A warning of imminent danger to a host by a guest 
riding in an automobile operated by such host must 
be made in time to afford the host a reasonable op- 
portunity to avoid an accident, if such warning is 
to operate to the benefit of the guest. Kiser v. 
Christensen —......eceeescececceccsssecceeecceccesseseverscecsesessenseessenecesece 


What amounts to gross negligence in any given case 
must depend upon the facts and circumstances. 
The fact that the operator of the automobile may 
have been guilty of ordinary negligence is insuffi- 
cient to warrant a recovery in favor of a guest. 
Kiser v. Christensen : 


In a negligence action, the burden is on the plaintiff 
to show that there was a negligent act or omission 
by the defendant and that it was the proximate 
cause of plaintiff’s injury or a cause which proxi- 
mately contributed to it. Hansen v. Henshaw ........ 


Negligence is a question of fact and may be proved 
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by direct or circumstantial syidence: Hansen v. 
ED ONS no 0 cE oie a eel ee 
Proof of negligence is sufficient if the facts and cir- 
cumstances proved, together with the reasonable. in- 
ferences which may be drawn therefrom, shall indi- 
cate with reasonable certainty the negligent act of 


’ which complaint is made: Hansen v. Henshaw ........ 


: Kohl ~-v. Unkel . 


7 


29. 


Duty of motorists stated where snowdrifts ‘or other 
conditions have left only a narrow iene open ‘for 
travel. Pospichal v. Wiley : 

When ‘the driver of an automobile entering an in- 
tersection looks but fails to see an approaching 


‘automobile not shown to be in a favored position, 


the presumption is that the driver of the approach- 
ing automobile will respect ‘his right-of-way. The 
question of his contributory négligence in: proceeding 


‘ to cross’ the intersection’ is.‘a jury qugsion: Kohl 


vw Unkel 2.0.22... ssestirtawna abs iee tees sa tia sect ileal el tesianhees 
If the driver of dan ‘automobile” ektering an inter- 
section looks for approaching vehicles but fails to 
see one which is favored over him under the rules 
of the road, he is guilty of contributory ‘negligence 
sufficient to bar a Recovery: as a matter’ of law. 
An essential element: necessary to he proved to en- 
title a passenger in:an automobile to recover dam- 
ages from:the host on the ground of negligence less 
than gross is that he is a passenger for hire.- Lincoln 
Ve TE NUM BEN 25a tsscsens Sondéd vavesotnonesvesadessatestncdeas elas aSitesieaudica dts 
The substantive. law of the case required that 


‘plaintiff prove that she was a passenger for hire, 


and not.an invited guest, as a condition of the right 
to recover on account of negligence of the defendant 
less than gross. Lincoln v. Knudsen ........2cccc0 
Gross negligence within the meaning of the guest 
statute means great or excessive negligence. It in- 
dicates the absence of slight care in the performance 
of duty. Lincoln v. Knudsen sttge sé 
Calvert v. Miller 22.....--eeccseenccecenceseeceeceseccsencesseensceseacees 
Ordinarily, the question of gross negligence is one 
of fact for a jury, but if the evidence respecting it 
is not in conflict or is so conclusive that ordinary 
minds may not draw different conclusions therefrom 
the question is one of law for the court. Lincoln v. 
KR RUGBC + 255 sted send: Seses tsa Mas sete tank cceticcpegeeaeiuieeelalelecatee 
Whether or not a certain course of conduct is 
negligence must be determined by the standards 
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30. 


31. 


32. 


33. 


34. 


35. 


36. 


37. 


38. 


39. 


40. 


fixed by law without regard to any private rules of 
the party charged therewith. Fries v. Goldsby .... 
Ordinarily, contributory negligence is a question for 
the jury; but, where there is no basis in the evi- 
dence for a finding of contributory negligence, it is 
error to instruct on the subject and thereby to sub- 
mit to the jury an issue which is outside the evi- 
dence. Fries v. Gold sdy  -....-....:c.ccccceccseceeesereceeteteeceeeeees 
In an action by the legal representative of a de- 
ceased guest against a host operator of an automo- 
bile, the plaintiff must prove by a preponderance of 
the evidence gross negligence and that it was the 
proximate cause of the accident. Calvert v. Miller 
If- the evidence in, pending litigation . respecting 
gross negligence is not in conflict, the question of 
its existence is one of law for the court. Calvert 
Di MAU OF» apie cola eu tin ud Mackie hve A yeeatisactenctsieh eeseee 
When the evidence is resolved most favorably toward 
the existence of gross negligence, and thus the facts 
are determined, the question of whether or not they 
support a finding of gross negligence is one of law. 
Calvert Vv. Miller oocicccccccccccecccscscessncccnscssececesescensreannecsnes 
The operation of an automobile at a rate of speed 
prohibited by law is not in itself gross negligence. 
Calvert: 0. Maller vecccscceksgcciehscoow cise ciagicensslvcds aude iancinecssesce 
The violation of traffic regulations concerning speed, 
the giving of signals, or other similar regulations 
is not negligence as a matter of law of any kind or 
degree but it is a fact that may be considered with 
other evidence in the case in deciding an issue of 
negligence. Calvert uv. Miller o..ccccetescccccsccessccceseeeeees 
When one suddenly moves from the place of safety 
into the path of a moving vehicle and is struck, his 
own conduct constitutes contributory negligence more 
than slight in degree, as a matter of law, and pre- 
cludes recovery. Farag v. Weldon 00000....:cccccccc-sececcooee 
The duty of a guest riding in an automobile is to 
use care in keeping a lookout commensurate with 
that of an ordinarily prudent person under like cir- 
cumstances. Bresley v. O’ Connor Ine. -22.......cc2000-c00--- 
Duty of guest riding in an automobile stated. 
Bresley v. O'Connor Ine. o..cccc.cceseecccnccesecncssencccececseeeeeneee 
Where there is no evidence to sustain a finding of 
contributory negligence, failure to submit such issue 
to the jury is not error. Bresley v. O’Connor Inc. 
Where contributory negligence is charged against 
a plaintiff but. the physical facts disclose conclu- 
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sively that he was not so guilty, it is error for the 
court to submit that question as an issue to the 
jury. The error is not prejudicial to the defendant 
making the charge, even if a phase thereof has been 
improperly defined. Southwell v. DeBoer .............. 
The elements of actionable negligence are a duty of 
the party charged with negligence to protect the 
injured party from injury, failure to satisfy that 
obligation, and injury resulting therefrom. Wilson 
vw. North Central Gas Co. .....ceccccscscecccsssscececesccecesseecesceee 
A construction contractor is not liable for injuries 
or damage to a third person with whom he is not 
in contractual relation resulting from the negligent 
performance of his duty under his contract with the 
contractee where the injury or damage is sustained 
after the work is completed and accepted by the 
owner. Wilson v. North Central Gas Co. ............--- 
In order to recover, the burden is on the plaintiff 
to establish that the contractor was in charge and 
control of the work at the time of the accident 
because of which the plaintiff seeks to recover dam- 
ages from the contractor. Wilson v. North Central 
GOS AGO. Beles Bete stetteciachet atthe ghitintieese eset nrchelonh ees 
The acceptance that is required by the proprietor of 
the work of a contractor, in order to relieve the 
contractor of liability for injury to a third person 
after the acceptance, is a practical acceptance after 
the completion of the work. A formal acceptance 
is not required. Wilson v. North Central Gas Co. 
The term “unavoidable accident” means when an 
unexpected catastrophe occurs without any of the 
parties thereto being to blame for it. Wright v. 
Lincoln City Lines, Ine. .0.....ccccscccccccsecessssenevecccencssnsseseee 
Where different minds may draw different conclu- 
sions from the evidence in regard to negligence, the 
question should be submitted to the jury. Maska v. 
EOL ccte pect den tanchesearaneantetesdeve desig astshealtyleedstat i Geesek ce dutvcuetd 


The trial court is authorized to grant a new trial 
upon timely appropriate motion being filed notwith- 
standing no preliminary motion for directed verdict 
has been made. Kohl v. Unkeel ..0.....ccccccccsccsccsssssscesceeees 
An order of the trial court overruling or sustaining 
a motion for a new trial must be made with the 
same solemnity as a judgment. It is the order 
which gives finality to the judgment. It goes to the 
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Officers. 


1. 


determination of a substantial right of the party. 
Mueller v. Keeley .........:.c--ceccccesccesseescsceecesseneeceeeeaseeneeseeee 
Upon appeal from an order granting a new trial, the 
duty rests upon the appellee to point out the preju- 
dicial error or errors which justify the ruling made. 
Wright v. Lincoln City Lines, Ine. 2... seston 
Errors sufficient to cause the granting of a new trial 
must be errors prejudicial to the rights of the un- 
successful party. Wright v. Lincoln City Lines, Inc. 
Rule for consideration of case on appeal from an 
order granting a new trial stated. Maska v. Stoll 


A resident taxpayer of the state, without showing 
any interest or injury peculiar to himself, may 
enjoin illegal expenditures by a public board or 
officer. Haynes Vv. ANdOTSON .......cceccerececeneereeeseseeteeees 
The Auditor of Public Accounts and the State 
Treasurer are necessary parties to an action wherein 
the legality of expenditure of public funds in pay- 
ment of the obligation of a contract with the state 
is brought into question. Haynes v. Anderson. ........ 


A county treasurer is considered a ministerial offi- 
cer. However, he may be vested with power and au- 
thority of a quasi-judicial character. State ex rel. 
School Dist. v. Fis ........cccsccceesceseesneeeesernecsecsscecareecneeenesee 


The character of a duty as ministerial or discre- 
tionary must be determined by the nature of the 
act to be performed, and not by the office of the 
performer. State ex rel. School Dist. v. Ellis ........ 


When the law, in words or by implication, commits 
to any officer the duty of looking into facts, and 
acting upon them, not in a way which it specifically 
directs, but after a discretion in its nature judicial, 
the function is termed quasi-judicial. State ex rel. 
School Dist. v. HUGS oo... eecciceecsenceesceeeeseseeeeseserseeseneatenes 


A county treasurer is not personally liable in a 
civil action brought to recover funds paid in lieu of 
taxes by a public power district, when such officer 
is required to determine facts and construe a statute 
to enable him to distribute such funds. He is, under 
the circumstances, exercising judgment and discre- 
tion and performing a quasi-judicial act. State ex 
rel. School Dist. v. HUGS ........--:-cssseeeceesseceeeeeeeceeceeteeeeee 


The office of county attorney is created by the Leg- 
islature in consequence of which it is to be treated 
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as a legislative office as distinguished from a con- 
stitutional office. Fitzgerald v. Kuppinger ............ 
The Legislature is without power to provide for 
the removal of a constitutional officer where the 
Constitution creates the office, fixes the term, and 
provides the grounds and manner of removal. 
Fitzgerald v. Kuppinge .....2:..:.sccccceessccecsscceecseeseneeeennee 
It was intended by the Legislature that statute re- 
quiring earlier filing by incumbent should have appli- 
cation and reference to constitutional as well as 
statutory elective offices. Fitzgerald v. Kuppinger 
The portion of legislative act under attack requiring 
earlier filing in primary by incumbent officers is 
unconstitutional as to constitutional officers. Fitz- 
Gerald V. KUppinger oo..ecccccccceccccssceccencssscesecsecscesecerecsceneses 
Legislative act requiring earlier filing in primary 
by incumbent officer, to the extent stated in this 
opinion, is invalid and incapable of enforcement as 
to statutory elective officers. Fitzgerald v. Kup- 
DING ON,» oecddveodscecsschssdeacaas tease cerecadiatescdshcieceelsiewees Nigasteatadet asics 
The liability of a county clerk, if any, for erro- 
neously issuing a certificate of title to a motor ve- 
hicle is for a failure to exercise due diligence in 
ascertaining if the facts recited in the application 
for a certificate of title are true. Burns v. Com- 
monwealth Trailer Sales oo... ceccccceccsccscessessstensccetesscscees 
The statutes of this state requiring official bonds 
of elected county officials require individual offi- 
cial bonds. Foote v. County of Adams |... 
A blanket bond purporting to cover all elected 
county officers does not meet the standards required 
by the statutes. Foote v. County of Adame ............ 


The Auditor of Public Accounts and the State 
Treasurer are necessary parties to an action where- 
in the legality of expenditure of public funds in pay- 
ment of the obligation of a contract with the state 
is brought into question. Haynes v. Anderson ........ 
Parties who have entered into contracts with the 
state payable out of public funds are necessary 
parties to an action to have the contracts declared 
void and unenforceable. Haynes v. Anderson 


There is no common-law liability upon any gov- 


‘ernmental unit to support poor and destitute per- 
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Pleading. 


1. 


Poisons. 


sons, and they are not a public charge unless made so 
by statute. Marshall v. County of Nance ................. 
A statute which expressly imposes the care of poor 
and destitute persons upon the county is ordinarily 
mandatory. Marshall v. County of Nance ............. 
Questions concerning the liability of a county for 
the relief of the poor involve the determination of 
facts by the county board by which any liability on 
the part of the county is fixed. Marshall v. County 
OF IN GNCE *ic2 cclccecdecsasasides Gar eeesdsadaceadclcSuetodethe sohadeianiiedbadeate 
Before a county can be held liable for the care of 
a poor person, it must be shown that the county 
board was given an opportunity to exercise its judg- 
ment and discretion in the matter by passing upon 
the facts necessary to determine the extent of the 
county’s liability, if any. Marshall v. ‘County of 
NGNCE: -citstesscsccscsteies ais ceviadiatatecs ccd cacsavehceshevelecce deed ieadeaes ts 


‘A motion to dismiss is not the proper mode of 


raising the defense of a former adjudication. 
Schroeder v. Homestead Corp. .2......:.c.sescceseceensensereerse 
A general demurrer admits all allegations of fact 
in the pleading to which it is addressed, which are 
issuable, relevant, material, and well pleaded; but 
it does not admit the pleader’s conclusions of law or 
fact. Boettcher v. County of Holt ...0..0..0.ecesccceseeee 
More than one defense may be interposed to the same 
cause of action if they are not inconsistent with each 
other. They are not inconsistent unless the proof 
of one necessarily disproves the other. Giacomini 
We GAMCOMANA 235 828 hak Lodeiades Laces te nbentoneds cee ae 
Generally, an answer setting up the statute of lim- 
itations and laches is not a technical plea of confes- 
sion and avoidance. Whether an answer of a sup- 
posed estoppel is so or not depends upon the nature 
of the matter alleged in the plea. Giacomini v. 
GIACOMAN. 5202552 swscccazs les ccossenslaa ea descndesiee noled. cise seas claeactestocs 
A plea of estoppel in pais may be joined with a 
general denial when the averments by way of estop- 
pel are not inconsistent with such denial. Giacomini 
v. Giacomini 


Liability of person who knew or should have known of 


danger from leaving of poisonous substance on prem- 
ises stated. Colvin v. Powell & Co., Inc 
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Public Service Commissions. 


1. 


Railroads. 
The driver of an automobile who becomes frightened 


Courts are without authority to interfere with the 
findings and orders of the State Railway Commission 
except where it exceeds its jurisdiction or acts arbi- 
trarily. Johnson v. Peake ...........--cccsssseeesssecssceecsseeen 
In a dispute between a shipper and a common car- 
rier as to a tariff rate fixed by the State Railway 
Commission, an application by the shipper to the 
commission to determine the proper rate empowers 
the commission to determine the dispute. Mefford 
v. Wilson Concrete C0. .....-.cccsccceccecceccescerercteccnsesseare 
In a dispute between a shipper and a common car- 
rier as to a tariff rate fixed by the State Rail- 
way Commission, an application by the carrier to 
the commission to determine the proper rate does not 
under the powers granted to the commission em- 
power it to determine the dispute. Mefford v. Wilson 
Cone EEE “COs. apoccezecsceccatsiites seins cee tisentvacweesecsce seamesnnsteateees 


A dispute between a shipper and a common carrier 
as to a tariff rate fixed by the State Railway Com- 
mission is determinable by the courts unless the ship- 
per has invoked the power of the commission to 
make the determination. Mefford v. Wilson Concrete 
COs. sieved escent client Ghana ten hectares ce stated ciate 


The procedure to obtain reversal, modification, or 
vacation of any order of the State Railway Commis- 
sion is governed by the provisions in force with 
reference to appeals from the district courts to the 
Supreme Court. Ruan Transport Corp. v. Peake, 
TNG5- scsces be locsciss elses kes ead seetas da ctwvauwausbes tieslarcbesiness cstelacesecbete, 


Where a motion for rehearing has been filed, the 
time for appeal runs from the date of the ruling 
of the State Railway Commission on the motion for 
rehearing. Ruan Transport Corp. v. Peake, Ine. .... 


The time for appeal from the orders and rulings of 
the State Railway Commission to the Supreme 
Court is limited to 1 month from the date of the 
entry of the order or ruling to which complaint is 
made. Ruan Transport Corp. v. Peake, Ine...........2...-. 


and bewildered at the discovery of the near ap- 
proach of a train at a railroad crossing is not guilty 
of gross negligence toward his guest where the 
latter acquiesced in the method of operating the 
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Rape. 


automobile resulting in the creation of the danger. 
Kiser v. CRristensen .........20..cccecsceeeseeccenssecsescnseneaceseccerne 


Rule as to degree of force required to constitute 
rape stated. Brockman v. State .........cccccscsccceeceesseeees 
Fulton v. StQte ....--cececccesccccccccsscesrensensencesessersccsarseseessoseenese 
The degree of resistance required of the prosecutrix 
is relative, depending upon the particular circum- 
stances, but she must in good faith resist to the 
utmost of her physical ability as long as she has the 
power to do so until the offense is consummated. 
Brockman V. State .....c.cccsecccccsccsesesceesecsesecesceecsesscsssteeneese 
In a prosecution for rape it must be shown by com- 
petent evidence beyond a reasonable doubt not only 
that defendant committed the act charged but that 
he did so under such circumstances that every ele- 
ment of the alleged offense existed. Brockman v. 
S tte tc o hee ti: Sa Rese cei aso 
In a prosecution for rape, after the prosecutrix has 
testified to the commission of the offense, it is com- 
petent to prove in corroboration of her testimony 
as to the main fact that within a reasonable time 
after the alleged outrage she made complaint to a 
person to whom a statement of such an occurrence 
would naturally be made. Peery v. State ......00.0.00..... 
The testimony concerning a complaint of being 
raped should, on direct examination, be confined to 
the fact that complaint was made. The details of 
the event, including the identity of the person ac- 
cused, are not proper subjects of inquiry unless the 
complaint was a spontaneous, unpremeditated state- 
ment so closely connected with the act as to be part 
of the res gestae. Peery v. State .....ciccceecsstcecccceee 
The court in a trial for rape should not inform 
the jury that such complaint is a corroborating 
circumstance but the jury should be permitted to 
give it such consideration and effect in that regard 
as it decides is proper in the circumstances of the 
case. Peery V. State ...ccccceccccccsscscsccessscenseccsecsceseescessecee 
If the law requires corroboration of a witness, it 
must be accomplished by other evidence than that 
of the witness himself. His acts or statements do 
not constitute corroborative evidence. Peery v. State 
In a prosecution for rape, if the prosecutrix testi- 
fies to the facts constituting the crime and the ac- 
cused unequivocally denies the commission of the 
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offense, the testimony of the prosecutrix must be 
corroborated on material points by other evidence 
to justify or sustain a conviction of the accused, 
Peery Us State sc. cescc nieeltiilaciescccecanch uc detscvaicciteiccscadeasee 
It is not essential in a prosecution for rape that 
the prosecutrix be corroborated by other evidence as 
to the principal act constituting the offense, but it is 
indispensable that she be corroborated as to material 
facts and circumstances which tend to support her 
testimony as to the principal fact in issue. Peery 
We SCOCE cise wih ls ieee etae eae ea ete taal sna 


In a prosecution for rape, competent evidence must 
show beyond a reasonable doubt that the defendant 
committed the act charged under such circumstances 
that every element of the alleged offense existed. 
Where the evidence fails to meet that test, it is insuf- 
ficient to support a conviction. Fulton v. State ........ 


Where carnal knowledge is accomplished after a 
woman yields because of fear caused by threats of 
immediate great bodily injury or death, the con- 
summated act is rape. Fulton v. State .......22...0. 


In a prosecution for rape, an instruction which in 
general terms calls attention to the function of the 
jury as the trier of the facts, and directs that facts, 
circumstances, and considerations not disclosed by 
the record may not be taken into account, is suffi- 
cient as a cautionary instruction. Fulton v. State 


A manufacturer or other person owning or con- 
trolling a thing that is dangerous in its nature or is 
in a dangerous condition owes a legal duty to per- 
sons ignorant of the danger to use reasonable care 
to prevent injury. Colvin v. Powell & Co., Ine. .... 
It is immaterial whether or not the conduct of 
the seller of a dangerous substance amounted to a 
breach of contract between him and the immediate 
buyer from him. The duty is not created by con- 
tract, but is an instance of the general human 
duty not to injure another through disregard of 
his safety. Colvin v, Powell & Co., Ine. ......cccccceee 
A restaurant owner engaged in serving food to 
paying guests for immediate consumption on the 
premises impliedly warrants that the food so served 
is wholesome and fit for human consumption. He 
is liable for injuries to such guests proximately 
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caused by a breach thereof without proof of negli- 
gence. Zorinsky v. American Legion «00.0.0... 
The time of delivery of the goods and the time of 
payment, if agreed upon in the oral contract must 
be referred to in the memorandum in writing re- 
quired by the statute of frauds. Ord v. Benson .... 
Where time of delivery of the goods and the time 
of their payment are not referred to in the oral 
agreement, the memorandum in writing required by 
the statute is sufficient without reference to such 
missing terms since the law implies the time of de- 
livery and payment under the terms of the oral 
agreement and the memorandum as well. Ord v. 
Bens? soccer Soccecloc desis eases ec A cate ecstaned, ache 
Where a buyer wrongfully neglects or refuses to 
accept and pay for goods, the seller may maintain 
an action for damages for nonacceptance. Generally, 
the measure of damages is the difference between the 
contract price and the market value, if there is a 
market value, at the time fixed in the contract, or 
the refusal to accept. Ord v. Benson ..00...2....ccceccceceeee 
A person who delivers merchandise in accordance 
with the provisions of a contract of sale theretofore 
duly entered into by the parties to the transaction is 
not an itinerant merchant within the meaning of the 
Itinerant Merchant Act. Michaud v. State ............5 


Schools and School Districts. 


1. 


Statutes. 
1. 


A school district must take into consideration 
money available from other sources in making a 
tax levy. The levy should be made for no more 
than will approximately raise the difference between 
the amount on hand and to be received from other 
sources, and the amount determined as necessary to 
meet the expenses of the district for the ensuing 
school year. Kissinger v. School District No. 49 .... 
Whether or not funds on hand or to be received 
from other sources result from taxation is not 
material if such funds are available for general 
school purposes for the ensuing year. Kissinger 
v. School District No. 49 ..ecccccccccscsccesccsccseccsescrsscseeeseeeee 


The findings of the Legislature as set out in a 
declaration of policy contained in an act, while not 
absolutely controlling, are entitled to great weight 
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in determining the constitutionality of the act. 
Omaha Parking Authority v. City of Omaha ............ 
The Legislature may classify counties and cities 
when such classification rests upon some difference 
of situation or circumstance which calls for distinc- 
tive legislation for the class. The class must have 
a substantial quality or attribute which requires 
legislation appropriate or necessary for the counties 
and cities in the class and which would be inappro- 
priate or unnecessary for those without the class. 
Omaha Parking Authority v. City of Omahe ............ 
The Legislature may classify the subjects, persons, 
or objects as to which it legislates if such classifi- 
cation rests upon differences in situation or circum- 
stances between the things dealt with in one class 
and those dealt with in another. Omaha Parking 
Authority v. City of OMGh ou.ceeccecceccersnesensensenescceeseese 
When an act does not purport to be amendatory, 
but is enacted as original and independent legisla- 
tion, and is complete in itself, it is not within the 
constitutional requirement as to amendments, though 
it may, by implication, modify or repeal prior acts 
or parts thereof. Omaha Parking Authority v. 
City: OF “Om ah Gn ccvcsectccitusalee dis tea aedeaet se Reece terse ateledats 
If by a fair and reasonable construction the title 
calls attention to the subject matter of a legislative 
bill, it may be said that the object is expressed in 
the title. It need not be a complete abstract of the 
contents of the bill. Omaha Parking Authority 
V. City Of OMAR ooi.eiesscecececcceceeeeceeesseeeereseeeenecereswenerae 


A statute does not change the common law beyond 
what is clearly expressed in the statute. Platte 
Valley P. P. & 1. Dist. v. County of Lincoln ...............- 
Statute imposing duties on drainage districts and 
counties in construction and maintenance of high- 
ways is in conflict with the common law and must 
be strictly interpreted. Platte Valley P. P. & I. 
Dist. v. County of Lincoln oi... ceeesecceeeceeeeeeeeeeeeeeeeesees 


Where the intent of the Legislature in the enact- 
ment of legislation is clearly expressed the courts 
are in duty bound to accept that expression. Fitz- 
gerald Vv. Kuppinger .......cecscececcesseccceereeeeceeceeeeceeeeeeeeees 


It is not within the province of the courts to read 
a meaning into a statute which is not warranted by 
the legislative language. Fitzgerald v. Kuppinger 


In the legislative domain and within constitutional 
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11. 
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bounds the Legislature is supreme. Fitzgerald v. 
FOUDDING EN: 2220s wsee osha tee dd ov eteceeasens at Mcaea Sevag sete USS 
Where a legislative enactment is clear, explicit, and 
unambiguous in the expression of intent and mean- 
ing, resort may not be had to contemporaneous 
construction or information to ascertain the intent 
of the Legislature. Fitzgerald v. Kuppinger ........ 
If a portion of a legislative act is unconstitutional 
and the portion of the act cannot be separated from 
the other portion or portions and the latter enforced 
independent of the former, and it further appears 
that the unconstitutional part constituted such an 
inducement to the passage of the other parts that 
they would not have been passed without it, the 
entire act will fail. Fitzgerald v. Kuppinger ........ 
It was intended by the Legislature that the legis- 
lation should affect alike constitutional and statutory 
elective officers and that thus by a disclosed in- 
separable intention an inducement which invali- 
dated the entire provision was present. Fitzgerald 
Uo. UD DUNG OF sass Sissecsscdiesccsaceoeskeagetese esd sed ete Gineeaw std sboehe 
If an act of the Legislature is constitutional in 
part and unconstiutional in part, the part which is 
constitutional may not be enforced unless it may be 
separated in such manner as to leave an independent 
statute capable of enforcement. Fitzgerald v. Kup- 
PUNT Ce” «essen cosas Tasca ce cd tawcnsas hesiea aaaacau gs odawsins eds ta cdecdaclacdewoes 
Legislative act requiring earlier filing in primary 
by incumbent officer, to the extent stated in this opin- 
ion, is invalid and incapable of enforcement as to 
statutory elective officers. Fitzgerald v. Kuppinger 
The time within which an act is to be done is com- 
puted by excluding the first day and including the 
last; if the last be Sunday, it is excluded. Ruan 
Transport Corp. v. Peake, Ine. .....c:cccccccssccsctsesceeecnnns 
Statute prescribing method for computation of time 
establishes a uniform rule applicable alike to the 
construction of statutes and to matters of practice. 
Ruan Transport Corp, v. Peake, [ne. ......11...:cs0ceceeneee 
The term calendar month, whether employed in 
statutes or contracts, and not appearing to have 
been used in a different sense, denotes a period ter- 
minating with the day of the succeeding month 
numerically corresponding to the day of its begin- 
ning, less one. If there be no corresponding day 
of the succeeding month, it terminates with the last 
day thereof. Ruan Transport Corp. v. Peake, Inc. 
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In construing statutes and ascertaining the intent 
of the legislative branch of the government, the 
courts will take into consideration the settled prac- 
tices of a legislative body. Foote v. County of Adams 
Courts should give to statutory language its plain 
and ordinary meaning. Foote v. County of Adams 
Statutes pertaining to the same subject matter 
should be construed together, and this is particu- 
larly true if the statutes were passed at the same 
session of the Legislature. Mueller v. Keeley ........ 
A person who delivers merchandise in accordance 
with the provisions of a contract of sale theretofore 
duly entered into by the parties to the transaction 
is not an itinerant merchant within the meaning of 
the Itinerant Merchant Act. Michaud v. State ........ 
Common law of England, when not inconsistent with 
the Constitution or statutes, is in force in this 
state. Timmerman v. Timmerman 0000....000.cccceneeee 
The revocation of a license to operate a motor ve- 
hicle in this state under the point system provided 
by statute is not an added punishment for the 
offense or offenses committed as a result of which 
the points are accumulated. Durfee v. Ress ............ 
The purpose of the revocation of a license is to 
protect the public, and not to punish the licensee. 
Dwr fee Ve FROGS: oe. c.s.cecsrsncetese ond ches h Sretsed eee veel 
Rule for construction of statutes as a whole stated. 
Belgum v. City of Kimball oo..ceecceccccccceeeeeceeeeeeeeneee 
It is a cardinal rule of construction of statutes 
that effect must be given, if possible, to the whole 
statute and every part thereof. It is the duty of 
the court, so far as practicable, to reconcile the 
different provisions so as to make them consistent, 
harmonious, and sensible. Belgum v. City of 
FOGLE: seid vadaci cn sedseetenccsioneath hecenacacledul ececseapeaeacnchatesserense 
When a statute or a city ordinance is ambiguous 
or susceptible of two constructions, one of which 
creates absurdities, unreasonableness, or unequal 
operation and the other of which avoids such a 
result, the latter should be adopted. Maska v. Stoll 


A school district must take into consideration money 
available from other sources in making a tax levy. 
The levy should be made for no more than will ap- 
proximately raise the difference between the amount 
on hand and to be received from other sources, and 


406 


406 


613 


674 


704 


768 


768 


774 


774 


857 


VoL. 163] INDEX 961 


the amount determined as necessary to meet the ex- 

penses of the district for the ensuing school year. 

Kissinger v. School District No. 49 .......2:cccccccccseseee 33 
2. Whether or not funds on hand or to be received 

from other sources result from taxation is not 

material if such funds are available for general 

school purposes for the ensuing year. Kissinger v. 

School District NO. 49 eccccccccccsecccscccseescccceccsserseceeesnsees 33 
3. A county treasurer is not personally liable in a 

civil action brought to recover funds paid in lieu of 

taxes by a public power district, when such officer 

is required to determine facts and construe a statute 

to enable him to distribute such funds. He is, under 

the circumstances, exercising judgment and discre- 

tion and performing a quasi-judicial act. State ex 

vel. School Dist. v. BUGS o..cccccecccceccccccscceeeeeescecceeneenseee 86 
4. <A levy of taxes authorized by law is not invalid 

because of the name by which the tax is designated 

in making the levy if the statute under which it is 

made does not attach a name to the tax by which it 

is required to be designated. Satterfield v. Britton 161 
5. A taxpayer, who voluntarily pays an unauthorized 

and illegal tax and who does not make a demand for 

its return within 30 days of the time of the payment 

of the tax, is forever barred and has no capacity 

to contest the validity of the tax by any legal pro- 

ceeding. Satterfield v. Britton -2....cccccccecsccceseesesteeseeee 161 
6. If a county assessor performs the duties in fixing 

the value of property in the manner required of him 

by law, the fact that in the performance of the 

duties he resorted to recommendations and evidence 

furnished by an appraisal committee does not affect 

the validity of the assessment. Boettcher v. County 

Of CHOU ios cessscess 25 se ode ih case cd ccntat ontbeactvansslees csteseveeleseatecsize 231 
7. If a county assessor fails to make an inspection of 

real estate and relies upon and accepts for assess- 

ment purposes the valuation of an appraiser, the 

assessment is not void and no ground is afforded 

for injunctive relief. Boettcher v. County of Holt 231 
8. Where the complaint of a taxpayer is based upon 

irregularities as distinguished from incidents ren- 

dering the tax void, the remedy of the taxpayer is 

not by injunction but by resort in the first instance 

to the board of equalization. Boettcher v. County 

Of OHO 2 Sele ake oie Bee a ee the Re A ke 231 
9. The legislative power and authority delegated to a 

city to construct local improvements and levy as- 
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sessments for payment thereof is to be strictly 
construed, and every reasonable doubt as to the ex- 
tent or limitation of such power and authority is 
resolved against the city and in favor of the tax- 
payer. Chicago, St. P., M. & O. Ry. Co. v. City of 
Randolpn: 5 vics..kdccctctist tiene eel nities 
The streets of a city of the second class or village 
can be paved and paid for only by legally following 
one of the three factually applicable methods pro- 
vided by statute. Chicago, St. P., M. & O. Ry. Co. 
v. City of Randolph 0... ...c.1ceeccce-vesccensecesccesceeneeeeeneseees 
The power of a city council to make paving im- 
provements is circumscribed by the statute, and 
unless the city council conforms to one of the three 
prescribed methods, it is without power to lawfully 
bind property to pay for such improvements. 
Chicago, St. P., M. & O. Ry. Co. v. City of Randolph 
The methods prescribed by statute granting to cities 
of the second class and villages, power to pave, 
gravel, and improve streets are mandatory and jur- 
isdictional, and unless the governing boards of such 
municipalities act within one of the three pre- 
scribed methods, no valid assessment can be made 
against property to pay the costs of such improve- 
ment. Chicago, St. P.. M. & O. Ry. Co. v. City of 
Pandolpohe. vce. scvcscasasesiscctlsseteswnseoess she cccsscciat eh cenusiesubutevsscsssacs 
The publications and notices provided by statute 
are mandatory and jurisdictional steps without which 
an ordinance never becomes effective. Chicago, St. 
P., M. & O. Ry. Co. v. City of Randolph. ................ 
If the applicable law prescribes the mode of exer- 
cising the power, the mode prescribed must be fol- 
lowed or the assessment will be void. Chicago, St. 
P., M. & O. Ry. Co. v. City of Randolph .....00......... 
Special assessments made upon property without 
compliance with jurisdictional requirements are 
void as distinguished from irregular. Chicago, St. P., 
M. & O. Ry. Co. v. City of Rnadolph .000...0...2cc1cceseeees 
Special improvements cannot be ordered except in 
the manner provided by statute. Chicago, St. P., 
M. & O. Ry. Co. v. City of Randolph .......2.2..ccsccceee 
The power to construct improvements and levy 
assessments for benefits is a power limited to and 
must be exercised within the district created. Chi- 
cago, St. P.. M. & O. Ry. Co. v. City of Randolph 
When a party attacks a paving assessment for the 
reason that it is illegal or for an unauthorized 
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purpose, the burden is on him to prove the invalidity 
of the assessment or that it was for an unauthorized 
purpose. Chicago, St. P., M. & O. Ry. Co. v. City of 
Rea ndolipahe ssccecsorc esses Bo deedeescsit sacha cehsesasnttencsasesbsaseoasavebeteess 


Tenancy in Common. 
1. 


Torts. 


Trial. 


In 


The fact of cotenancy alone does not create a fidu- 
ciary relationship as to the property owned by the 
cotenants; but if one cotenant has possession of 
property or funds belonging to his cotenant, he be- 
comes trustee thereof and stands in a fiduciary 
relationship to a cotenant with respect thereto to 
the extent of the interest of the cotenant who may 
compel an accounting. Hafeman v. Gem Oil Co. .... 


A tenant in common of oil underlying land which 
has been extracted by a cotenant is entitled to an 
accounting from the cotenant who produced the oil 
for the value of the ownership of the tenant in 
common in the oil. Hafeman v. Gem Oil Co. ............ 


an action for personal injury, plaintiff may recover 
all the damages proximately caused by the tort 
under a general allegation of the gross amount of 
damages caused, including damages for impairment 
of his capacity to earn money. Jacobsen v. Poland 


The proof in a trial of a jury case must be con- 
fined to legal evidence tending to prove or disprove 
an issue made by the pleadings. The admission of 
improper evidence is prejudicial if it may have in- 
fluenced the verdict. Lane v. Burt County Rural 
Public. Power Dr8be: «ss.recciecsissasevinontenisgteotvasvaedesdeinderienteone 


Evidence wrongfully admitted must be considered 
prejudicial unless it appears that such admission 
did not affect the result of the trial unfavorably to 
the party complaining. Lane v. Burt County Rural 
Public Power Dist. 


Rule for consideration of motion for directed ver- 
dict stated. Dryer v. Madam oui... .ecccccccceceeeescessseceseneeeee 
Colvin v. Powell & Co., Une. ooeccecceccesccsceeeccesesesseceeeee 
Kohl v. Unkel oc.ccccccecceeecceee 

Lincoln v. Knudsen .... 


In an action wherein there is any evidence which 
will support a finding for a party having the bur- 
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den of proof, the trial court cannot disregard it and 
direct a verdict against him. Dryer v. Malm ............ 
In a negligence case, where different minds may rea- 
sonably draw different conclusions or inferences 
from the evidence adduced, or if there is a conflict 
in the evidence, the matter at issue must be sub- 
mitted to the jury. Dryer v. Malm... 
Colvin v. Powell & Co0., IN. ..eecceccccseeeceeeeeeceeeeeeeneees 
It is error for the trial court to submit to the jury 
an issue pleaded by the plaintiff which under the 
evidence affords no basis for recovery. Van Wye 
Ws) WaQHET! ch cick. SEii ee kee he tere mitotane pete 
If it does not appear from the record that an in- 
correct instruction to the jury did not affect the 
result of the trial of the case unfavorably to the 
party affected by it, the giving of the instruction 
must be considered prejudicial error. Van Wye v. 
Wagner > 222 oie tie Ae eee 
It is error without prejudice to instruct on ques- 
tions not raised by pleadings or applicable evidence 
when the instructions do not have a tendency to 
mislead the jury. Van Wye v. Wagner ..........22----- 
A judgment of the district court is presumed to 
be correct, and a party assailing the correctness 
of it must assume the burden of pointing out spe- 
cifically the rulings of which he complains and the 
mistake made by the court. Van Wye v. Wagner .... 
It is the duty of the trial court, without request, 
to instruct the jury on each issue presented by the 
pleadings and supported by evidence. Zorinsky v. 
American Legion .........c.c:ccccsseceeeeeeseecseceseneecesceeeneceeseeeenees 
A litigant is entitled to have the jury instructed 
as to his theory of the case as shown by pleading 
and evidence, and a failure to do so is prejudicial 
error. Zorinsky v. American Legion ............-.cecseeeeee 
Where the facts adduced to sustain an issue are 
such that reasonable minds can draw but one con- 
clusion therefrom, it is the duty of the court to de- 
cide the question, as a matter of law, rather than 
submit it to a jury for determination. Borsen v. 
Moskowitz: cciccccctescsivlea sisson cesssceks vaiceniesaceiweeetetenekee tects 
Koh, -y.: Unkel ccc Re i bhegsede tte Ne 
Farag vi. Weldon 00........c2cccccccecccnccccssececscescseneecesseeeseesceeeee 
In testing the sufficiency of evidence to support a 
verdict, it must be considered in the light most 
favorable to the successful party. Every contro- 
verted fact must be resolved in his favor and he 
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14. 


15. 


16. 


17. 


18. 


19. 


20. 


should have the benefit of every inference that can 
reasonably be deduced therefrom. Pospichal v. 
Wiley) cick deere ee Sa ee ales 
Kohl vu. Unkeel -0.....--.seecccesneceseeceecreceeeneseeseeeee 

Jensen v. Priebe 
Maska>v., Stoll: vnc-z.ze.ccecbech Recto iceceineel 
Where different minds may reasonably draw different 
conclusions from the evidence, or where there is a 
conflict in the evidence, as to whether or not negli- 
gence or contributory negligence has been estab- 
lished, the question is for the jury. Pospichal v. 
Wily © siicecexcescecceselccncdecctsouassvcks dusendcaan ats y sau vaccdaecisiensdestencees 
The refusal of the trial court to permit the jury 
to view the premises involved in the litigation is 
not reversible error in the absence of an abuse of 
discretion. Pospichal v. Wiley  -.....2:..-:::cccccccesseceeees 


Where a verdict is returned against a plaintiff and 
in favor of several defendants, on different, dis- 
tinct, and separate defenses pleaded separately by 
them, a single joint motion for a new trial against 
them all is insufficient, and it should be overruled 
if the verdict is good as to any one of the defend- 
ants. Pospichal v. Wiley -..2.222:.:-.cccccsccccceeeeseseeeeeeeeeeeees 


A motion for directed verdict is an absolute pre- 
requisit to a motion for judgment notwithstanding 
the verdict. The trial court cannot set aside a ver- 
dict and enter a judgment notwithstanding the ver- 
dict, where no preliminary motion for a directed 
verdict has been made. Kohl v. Unkel 
The trial court is authorized to grant a new trial 
upon timely appropriate motion being filed not- 
withstanding no preliminary motion for directed 
verdict has been made. Kohl v. Unkel oc. 
Where a joint motion for a directed verdict is made 
by a plaintiff against several defendants, the motion 
should be overruled if the motion is not good as to 
any one of the defendants. Burns v. Commonwealth 
Trailer Sales 


When it appears from the record that the verdict 
in a case is so clearly exorbitant or excessive as to 
indicate that it was the result of passion, prejudice, 
or mistake, or some means not apparent in the rec- 
ord, or it is clear that the jury disregarded the 
evidence or rules of law, then it is the duty and 
power of the trial court and of the Supreme Court 
to set aside a verdict for damages so large that it 
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does not find support in the evidence. Paddack v. 
PQUtriche cote heehee id stn he ese iste ee 
The burden of proof means the duty resting on one 
party or the other to establish by a preponderance 
of the evidence an issue essential to recovery. Lin- 
CON V. Knudsen 0.......cccessecccecescesneeceeeceecececsenceetsneeeseeseee 
The burden of proof never shifts nor changes from 
the first to the last where it is placed by the 
pleadings or the substantive law of the case. Lin- 
CON UV. KNUdsen  ......:ccsscerseccocssensccsorecenonsseeseeseenercsccsesonee 
Ordinarily, the question of gross negligence is one 
of fact for a jury, but if the evidence respecting 
it is not in conflict or is so conclusive that ordinary 
minds may not draw different conclusions therefrom 
the question is one of law for the court. Lincoln 
We FR RUAS CN 5 cacsee sed iuccwnstenterdinsenne lesen sieges ob acadtssctsscedatadessuen 
The proof in a trial of a jury case must be con- 
fined to legal evidence tending to prove or disprove 
an issue made by the pleadings, and the admission 
of improper evidence is prejudicial error if it may 
have influenced the verdict. Fries v. Goldsby ........ 
If it does not appear from the record that evi- 
dence wrongfully admitted in the trial of a jury case 
did not affect the result of the trial unfavorably 
to the party against whom it was admitted, its re- 
ception must be considered prejudicial error. Fries 
MW (Goldaby? <scccocccthsinei ed ee 
The court should submit to the jury only such issues 
as find some support in the evidence, and where 
an issue is submitted without support in the evidence 
which is calculated to mislead the jury in the con- 
sideration of the facts to the prejudice of the com- 
plaining party, the judgment must be reversed. 
Fries Vv. Goldsby .........-scc---eccccceccceeccceeenccereetecenseessaceceeese 
Rule for consideration of sufficiency of evidence 
to sustain a verdict stated. Farag v. Weldon ........ 
To justify the direction of a verdict, it is not 
necessary that there should be literally no evidence 
to go to the jury. It is sufficient if there is none 
that ought reasonably to satisfy the jury that the 
fact sought to be proved is established. Farag v. 
WeldOtt: cizasscciaxivcryeristeateestotetoiaedtee ihateend Sete dncsste issn tse 
Where there is no evidence to sustain a finding of 
contributory negligence, failure to submit such 
issue to the jury is not error. Bresley v. O’Connor 
TNO). cacessncesteccecsindecbe Seen llicscechhs ct cc dacdd orate ed keteesdavieeeleck 
A verdict may be set aside as excessive only when 
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it is so clearly exorbitant as to indicate that it was 
the result of passion, prejudice, or mistake, or that 
the jury clearly disregarded the evidence or con- 
trolling rules of law. Bresley v. O’Connor Ine. .... 
Instructions given to a jury must be construed 
together, and if, when considered as a whole, they 
properly state the law, it is sufficient. Bresley v. 
OG ONNOT TRS. secacctsakcatsesccsGiia csebetvaicasetacdes eet sacwgedelepteoniades 
It is for the jury to determine controverted issues 
of fact in a law action if the evidence is in dispute. 
Tacobsen Vv. Poland oo...eecceececccecccccenseeeceeeeeessesneeceereenssseeees 
The future pain and suffering which a jury is en- 
titled to consider in the assessment of damages are 
such as the evidence shows with reasonable cer- 
tainty will be experienced by the injured person. 
Jacobsen v. Poland ou..cic.ccccccceecccceseceecceeceteceesenseeeeeeseeeee 
A party to an action is entitled to have the jury 
instructed with reference to his theory of the case, 
whether requested to do so or not, when the pleadings 
present the theory as an issue and it is supported 
by competent evidence. Southwell v. DeBoer ............ 
Conflicting instructions on issues the effect of 
which may be to mislead or confuse the jury are 
erroneous and prejudicial. Southwell v. DeBoer .... 
Where the verdict in an action for personal injuries 
is challenged on appeal solely because it is exces- 
sive, it will not be disturbed by the reviewing 
court, unless it can say as a matter of law that, 
upon consideration of all the evidence, the amount 
of such verdict is excessive. Southwell v. DeBoer 
A verdict may be set aside as excessive by the 
trial court or on appeal only when it is so clearly 
exorbitant as to indicate that it was the result of 
passion, prejudice, mistake, or some means not ap- 
parent in the record, or it is clear that the jury dis- 
regarded the evidence or rules of law. Southwell v. 
De BOC haere OS li ee ar er ae 
Where a party is successful in securing the verdict 
of a jury, he has the right to keep the benefit of 
that verdict unless there is prejudicial error in the 
proceedings by which it was secured. Wright v. 
Lincoln City Lines, Ie. ..eececcccccececcceccseeececeestsveceeeeeenese 
The alleged errors that may be considered by the 
district court are those which are called to its at- 
tention by motion or other appropriate pleading. 
Wright v. Lincoln City Lines, Ine. ..o...ccceccecececeseseeeee 
Where an instruction, although erroneous, is not 
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prejudicially so, it is not legal cause or reason for 
granting a new trial. Wright v. Lincoln City Lines, 
WMO see csaisac swash a See Ase ca ache docg than dedvotensienbcrenieedle 
Instructions should be read and construed together, 
and, if as a whole they state the law correctly, they 
will be held sufficient, although one or more of 
them, considered separately, may be subject to just 
criticism. Wright v. Lincoln City Lines, Ime. ............ 
Proper course of procedure to raise question of 
misconduct of attorney in arguing case to a jury 
stated. Sandomierski v. Fismemer ..0.2......cccscecccseeeceeneee 
One may not complain of the misconduct of counsel 
if with knowledge of such misconduct he does not 
ask for a mistrial, but consents to take the chances 
of a favorable verdict. Sandomierski v. Fixemer 
Objections at the close of the argument, to the mis- 
conduct of an attorney in arguing a case to a jury, 
are timely made. Sandomierski v. Fixemer ...............- 
Where the argument of counsel is not being fully 
reported, it is proper practice to call the reporter 
and make a record of the improper statements by 
counsel. All that is required is that an accurate 
record be made under the supervision of the court, 
which will appear in the bill of exceptions. Sando- 
mierski ve Fawemer oo... eecccceeececeseeeneeseees bel eee Gas becede cut 
In an argument to a jury, the making of statements 
having no support in the evidence, that the defend- 
ant would not have to pay the judgment because he 
was indemnified in some manner, is such miscon- 
duct of counsel as will ordinarily require a reversal. 
Sandomierski v. Fiwemer oo.cc.eccecceecccececeeeseeeeseceeeeeeee 
Where improper argument to a jury is calculated 
to distract its attention from the issues and evidence 
and to induce a larger verdict by injecting preju- 
dicial statements, the verdict cannot be sustained. 
Sandomiershi Vv. Ficemer ......cccceccecsceeceesseecesecsseeseeseseeeeee 
Generally, the burden of proof is upon one seeking 
to establish and enforce either a resulting or con- 
structive trust to prove the same by a preponder- 
ance of evidence which is clear, satisfactory, and 
convincing in character. Giacomini v. Giacomini .... 
If it is clear that a verdict is excessive and there 
is no method by which the court can ascertain the 
extent of the excess, a remittitur may not be 
properly required. Bitler v. Terri Lee, Ine. .............- 
Where different minds may draw different conclu- 
sions from the evidence in regard to negligence, the 
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Trusts. 


1. 


Waters. 


question should be submitted to the jury. Maska v. 
Stoll Bb a geeaeh bute tected steed ea NG cua nace baulaNNs Mauna 
It is the duty of the trial court, without request, to 
instruct the jury on each issue presented by the 
pleadings and supported by evidericé, and a failure 
to do so is prejudicial error. Maska v, Stoll ............ 


Laches and the statute of limitations will generally 
begin to run between a trustee and beneficiary 
of an express or voluntary trust when the trust ter- 
minates by its own limitations or the trustee repudi- 
ates the trust by the assertion of an adverse claim to 
or ownership of the trust property. Dewey v. Dewey 
Repudiation of a trust may be proved either by 
actual knowledge by or notice thereof to the bene- 
ficiary, or by open, notorious, and unequivocal facts 
and circumstances from which a beneficiary who is 
not under any recognized disability would be put on 
notice that the trust has been repudiated and re- 
quire him to timely assert his equitable rights. 
Dewey 0. Dewey ....cccccce-eseeecceccecccevesseeceecsnccenscsscereneseeneees 
Whether or not such facts and circumstances are 
consistent with continuance of the trust or indicate 
an intent to repudiate and claim adversely is a ques- 
tion of fact for determination by the court in each 
individual case. Dewey v. Dewey ........cccccscccecssseeecceee 
Generally, the burden of proof is upon one seeking to 
establish and enforce either a resulting or construc- 
tive trust to prove the same by a preponderance of 
evidence which is clear, satisfactory, and convincing 
in character. Giacomini v. Giacomini ....0.........2-eeeo- 


An owner of land may control surface water on his 
own land and refuse to receive any that flows from 
adjoining land. His right in this respect however 
must be so exercised as not to unnecessarily or negli- 
gently cause injury to the rights and property of 
others. Elsasser v. Szymanski -o...o.2-.ccccecccceccccceeececeeeene 
The term lake comprehends a reasonably permanent 
body of water substantially at rest in a depression 
on the surface of the earth. Block v. Franzen .......- 
A lake is distinguished from a stream by the fact 
that in the former the body of water is substantially 
at rest while in the latter it has a perceptible flow. 
Block v. Franzen ies. cccececcccecesesececnenessecsscsesencensvenseseecenene 
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Surface waters comprehend waters from rains, 
springs, or melting snows which lie or flow on the 
surface of the earth but which do not form part of 
a watercourse or lake. Block v. Franzen ............-00-+ 
The principles of law applicable to waters in lakes 
are similar to those applicable to waters in water- 
courses. Block v. Franzen ........2..-s0-csssesesssesesesecsceenaee 
The owner of a lake wherein the surface water from 
the surrounding land accumulates, and from which 
it has no means of escape except by evaporation or 
percolation, cannot lawfully, by means of a ditch or 
dike, discharge such water upon the land of his 
neighbor without his consent to his injury. Block 
De TOU UNZON < Acaten sc sgavesndeccseeestaetageceadeg se etatie Sectsetaneaebexeuvaasseves 
By statute, all appropriations for water must be 
used for some beneficial or useful purpose, and when 
the appropriator or his successor in interest ceases 
to use it for such purpose, the right ceases. State 
De INICLSON: ic occsaicscke Ease ae ess tgs ey anes 
The Department of Roads and Irrigation has the 
authority to cancel a water appropriation where the 
same has not been used for some beneficial or useful 
purpose, or having been so used at one time has 
ceased to be used for such purpose for more than 
8 years. State v. Nielsen ....eccccecccsescsccenenseessceeeseeacens 
Irrigation rights may be lost by abandonment or 
nonuser of such rights for the period of statutory 
limitations relating to real estate. State v. Nielsen .. 
Nonuser must be continued for a time equal to the 
statutory limitation upon actions to recover the 
possession of real property in order to lose the right 
of appropriation. State v. Nielsen ........scccecsceceeeees 


Issues of fact in will contest cases are determined 
in the Supreme Court by the sufficiency of the evi- 
dence to sustain the verdict of the jury or the find- 
ings of the district court. Where the evidence in 
a case tried to the jury is conflicting, issues of fact 
are questions for its determination. Jensen v. Priebe 
A provision in a will, made subsequent to the exe- 
cution of a deed, indicating that the property in- 
volved had been conveyed, is a circumstance that 
properly may be considered with all the other facts 
and circumstances in determining whether or not 
there had been a delivery of the deed. Short v. 
Kile pain ger «..cc222ise Jocks czas dec yesnha te ccstecaeetaceebe Besidacesescsaaettses 
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Witnesses. 
1. A duly licensed and practicing chiropractor is com- 


petent to testify as an expert witness within the 
scope of his knowledge according to his qualifications 
in the field of chiropractics. The weight of his 
testimony is a question for the jury. Fries v. Goldsby 
When appropriate foundation is laid, X-ray pictures 
are admissible in evidence and subject to interpreta- 
tion by an expert witness for the purpose of showing 
the condition of the internal tissues of the body. 
Fries v. Golds by 2.....c.sccscccscscsescessesscseseeceeseesecsseceessesereeesaces 
A witness having a direct legal interest may testify 
to a conversation in which the witness took no part 
between the deceased and another person. Short v. 
BG 1 0) 111 eae ee a ot ED A RE 
An attorney who prepared a deed at the request of 
the grantor and who was present at the time of its 
execution and delivery is competent to testify to 
factual matters concerning the preparation, execu- 
tion, and delivery of the deed. Short v. Kleppinger 
Only confidential communications to one’s attorney 
are protected by statute. The privilege does not ex- 
tend to communications made in the presence of 
others or mere directions given to an attorney acting 
as scrivener in preparation of instruments. Short v. 
Fle p MING OF acc. ceca ccccocsccnattena dente gavthessasioaGecesheeiheicsee scores 


Workmen’s Compensation. 


1. 


A latent injury, progressive in character, which re- 
sults in compensable disability, occurs when the con- 
dition produced by the injury culminates in disability 
of the employee. Hauff v. Kimball ....20:.00..0.cccsecsssseceeee 
If an occupational disease results from continual 
or repeated inhalation of small quantities of a dele- 
terious substance over a period of time, an afflicted 
employee is injured when the accumulated effects of 
the substance manifest themselves by causing dis- 
ability of the employee, and the time of the injury 
is when disability is first experienced by the em- 
Ployee. Hauff v. Kimball 22... ccc ccccceccecteeeceeeeeeeeeeeeneee 
The Workmen’s Compensation Act provides benefits 
on account of the death of an employee caused by 
an occupational disease arising out of and in the 
course of the employment for the use of the depend- 
ents of the employee. Hauff v. Kimball 0.00.00... 
It is the practice of the Supreme Court in all cases 
under the Workmen’s Compensation Act to avoid 
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rules of technical interpretation as much as is pos- 
sible and to determine the intention of the Legis- 
lature from the language of the act as a whole 
rather than from loose words or phrases of isolated 
paragraphs. Hauff v. Kimball 0.0... 
The rules of law which are applicable and controlling 
in this case appear in Feagins v. Carver, 162 Neb. 
116, 75 N. W. 2d 379. Figiie v. American Smelting 
KK Refining Cou ou cecccccccccelesccsncsnsscccsccescscscssnatsncersecsenceccecneen 
As used in the Workmen’s Compensation Act, the 
term continuous employments relates to the contract 
of hiring and is applicable to those situations where 
the relationship of employer and employee a a con- 
tinuing one. Newberry v. Youngs ..........- Bd Bt oe etone 
Under the Workmen’s Compensation: Act, the em- 
ployer is liable for reasonable medical and hospital 
services, including the cost of travel incident to and 
reasonably necessary for obtaining such services. 
Newberry v. Youngs ......: EE ee Ro RR 
The burden placed upon the employer of furnishing 
necessary medical services is designed to relieve or 
cure the physical injuries suffered by the employee. 
Newberry V. YOUNGS ......cceccecccesccescssccecscevecenssettenensesrsscesee 
The Workmen’s Compensation Act is to be liberally 
construed to the end that its beneficent purposes may 
not be thwarted by technical refinement of inter- 
pretation. Haler v. Gering Bean Co. ......ccececceeecee 
Total disability under the Workmen’s Compensation 
Act is defined. Haler v. Gering Bean Co. ...............- 
A workman who, solely because of his injury, is 
unable to perform or to obtain any substantial 
amount of labor, either in his particular line of 
work, or in any other for which he would be fitted 
except for the injury, is totally disabled within the 
meaning of the workmen’s compensation law. Haler 
VW. Goering Bean Co. .....cecccccccscescessscesscssceessescsseseeeees sdectsPeaws 
A claimant for compensation, who through an injury 
has suffered a permanent partial loss of the use or 
function of two members, is entitled to recover such 
proportion of the compensation allowed for total 
disability as the extent of his loss would bear to 
the total loss of such members. dHaler v. Gering 
BOON COs ari ee eters caves Se cuicas Sees Gascteo Sea van adatetchs const cau nests 
In establishing a schedule of benefits for injury to 
specific parts of the body, it was the intention to 
fix the amount of such benefits without regard to 
the extent of the subsequent disability with respect 
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14. 


15. 


to the particular work or industry in which the 
employee was engaged at the time of his injury. 
Haler v. Gering Bean Co. -2....cecccceecssecsccesncseescsnecsescenceen 
Where an employee has suffered an injury to some 
particular member or members and some unusual 
extraordinary condition develops therefrom as a re- 
sult thereof, which condition affects some other mem- 
ber or the body itself, an increased award is proper 
and should be made to cover such additional dis- 
ability. Haler v. Gering Bean Co. o..cec.cecccseeevenceceeeeeeee 
Rule for allowance of attorney’s fee in workmen’s 
compensation cases stated. Halex v. Gering Bean Co. 
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